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PREFACE 

This  i s  t h e  I n i t i a l  Br ie f  of Pet i t ioner-Respondent  JOHN T. 

CARLON, J R . ,  and submit ted i n  suppor t  of s a i d  P e t i t i o n e r ' s  P e t i t i o n  

f o r  Review, Motion t o  D i s m i s s  and Motion t o  S t r i k e  which accompany 

t h i s  B r i e f .  

I n  t h i s  Br ie f  a s  we l l  a s  i n  any subsequent Brief  of P e t i t i o n e r -  

Respondent, t h e  fo l lowing  symbols w i l l  be used: 

B i  - I n i t i a l  Br ie f  of P e t i t i o n e r  

App - Applendix of P e t i t i o n e r  

T r  - T r a n s c r i p t  of Testimony taken a t  hea r ing  h e r e i n .  
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STATEMENT OF THE CASE 

The F l o r i d a  Bar s e r v e d  i t s  Complaint  h e r e i n  on August 2 6 ,  1985. 

On September 5 ,  1985, t h i s  Cour t  a p p o i n t e d  Hon. P h i l i p  Cook a s  

r e f e r e e  p u r s u a n t  t o  The F l o r i d a  Bar I n t e g r a t i o n  Rule ,  A r t i c l e  X I  

i n  which t h e  r e p o r t  of s a i d  r e f e r e e  was o r d e r e d  f i l e d  i n  t h e  Supreme 

C o u r t  of F l o r i d a  w i t h i n  180 d a y s  of September 5,  1985, " u n l e s s  

t h e s e  a r e  s u b s t a n t i a l  r e a s o n s  r e q u i r i n g  d e l a y . "  

The Repor t  of R e f e r e e  i s  d a t e d  August 18 ,  1986, and was t r a n s -  

m i t t e d  t o  t h e  Supereme Cour t  of F l o r i d a  f o r  f i l i n g  on t h a t  d a t e .  

No excuse  f o r  t h e  d e l a y  i n  t h e  f i l i n g  of  t h e  Repor t  of R e f e r e e  

a p p e a r s  of  r e c o r d  and no a p p l i k a t i o n  f o r  e x t e n s i o n  of t i m e  was e v e r  

f i l e d  o r  s e r v e d  by e i t h e r  t h e  R e f e r e e  o r  t h e  F l o r i d a  Bar.  

Respondent h a s  f i l e d  h i s  P e t i t i o n  f o r  Review p u r s u a n t  t o  Rule 

11.09 a s  w e l l  a s  Motion t o  S t r i k e  Repor t  of R e f e r e e  and Motion t o  

D i s m i s s  t h i s  p roceed ing  f o r  f l a g r a n t  non-compliance w i t h  The F l o r i d a  

Bar I n t e g r a t i o n  Rule.  



STATEMENT OF FACTS 

A f t e r  engag ing  i n  t h e  f u l l  t i m e  p r a c t i c e  of law i n  F l o r i d a  

from 1955 th rough  1976, by 1979, Respondent was s u b s t a n t i a l l y  

engaged i n  p r i v a t e  p r o j e c t s  and p r a c t i c i n g  law o n l y  p a r t  t i m e .  

I n  1979 o r  1980 Respondent became a s s o c i a t e d  i n  a  l i m i t e d  

c a p a c i t y  w i t h  t h e n  A t t o r n e y  Marie H o t a l i n g  which r e l a t i o n s h i p  

c o n t i n u e d  th rough  1983. During t h a t  t i m e  Respondent r e c e i v e d  m a i l  

a t  Marie H o t a l i n g ' s  o f f i c e ,  h i s  t e l e p h o n e  messages were r e c e i v e d  

t h e r e  and r e l a y e d  t o  him, and Respondent l i s t e d  t h e  a d d r e s s  of 

Marie H o t a l i n g  w i t h  t h e  F l o r i d a  Bar a s  h i s  a d d r e s s  of r e c o r d .  

Although Respondent d i d  pe r fo rm l i m i t e d  l e g a l  s e r v i c e s  on 

v a r i o u s  m a t t e r s  a s  r e q u e s t e d  by Mar ie  H o t a l i n g  d u r i n g  t h a t  t i m e ,  

n e i t h e r  Respondent n o r  Mar ie  H o t a l i n g  e v e r  r e p r e s e n t e d  themse lves  t o  

t h e  p u b l i c  e i t h e r  by s i g n s ,  s t a t i o n e r y ,  p r o f e s s i o n a l  c a r d s ,  o r  

t e l e p h o n e  l i s t i n g  a s  b e i n g  a n y t h i n g  o t h e r  t h a n  two a t t o r n e y s  l o c a t e d  

a t  t h e  same a d d r e s s  a t  l e a s t  p a r t i a l l y  s h a r i n g  o f f i c e  space .  

I n  e a r l y  1982 ( e i t h e r  March o r  A p r i l )  Marie H o t a l i n g  was 

r e p r e s e n t i n g  a  group of  i n d i v i d u a l  u n i t  owners of  Tam O 'Shan te r  

Condominium A s s o c i a t i o n ,  t h r e e  of whom had been a p p a r e n t  v i c t o r s  i n  

a  d i s p u t e d  e l e c t i o n  t h a t  had p r e v i o u s l y  t a k e n  p l a c e ,  and  b e i n g  

a d m i t t e d l y  a n  u n f a m i l i a r  ground,  Marie H o t a l i n g  a s k e d  Respondent 

t o  accompany h e r  t o  a  S a t u r d a y  morning m e e t i n g  w i t h  h e r  c l i e n t s  t o  

d i s c u s s  t h e i r  c u r r e n t  problems.  

Respondent a t t e n d e d  one o r  two such m e e t i n g s  w i t h  Mar ie  H o t a l i n g  

and c o n f e r r e d  w i t h  t h e  condominium owners p r e s e n t .  None of  t h e  



owners c l a i m i n g  t o  b e  p r e s e n t  a t  t h e  mee t ing  i n  q u e s t i o n  was a b l e  

t o  r e c a l l  t h e  s u b j e c t  of any d i s c u s s i o n  a t  t h a t  t i m e  w i t h  t h e  s o l e  

e x c e p t i o n  t h a t  it was a g r e e d  t h a t  Respondent would b i l l  f o r  h i s  

r e n d e r e d  l e g a l  s e r v i c e s  th rough  Marie H o t a l i n g .  

Although none of t h e  c l i e n t s  c o u l d  r e c a l l  t h e  n a t u r e  o r  scope  

of t h e  d i s c u s s i o n s  w i t h  Respondent ,  t h e y  a r e  i n  agreement  t h a t  

Respondent d i d  make c e r t a i n  recommendations t o  them which w e r e  

fo l lowed .  

S e v e r a l  weeks l a t e r  a f t e r  t h e  new o f f i c e r s  assumed t h e i r  

o f f i c e s ,  t h e y  h e l d  t h e i r  f i r s t  Board of D i r e c t o r s  mee t ing  and a t  

t h a t  t i m e  adop ted  a  r e s o l u t i o n  employing Marie H o t a l i n g  and Respon- 

d e n t  a s  " a t t o r n e y "  f o r  t h e  a s s o c i a t i o n  w i t h  no mention of compen- 

s a t i o n  f o r  c o u n s e l  i n  t h e  r e s o l u t i o n .  Respondent was n o t  i n  

a t t e n d a n c e  a t  t h a t  o r  any o t h e r  Tam O I S h a n t e r  mee t ing ,  a l t h o u g h  he 

was g iven  a  copy of t h e  minu tes  of t h e  mee t ing  where in  he  was 

employed. 

Respondent n e v e r  b i l l e d  any of t h e  Tam O 'Shan te r  members 

i n d i v i d u a l l y  f o r  any of h i s  s e r v i c e s  r e n d e r e d  p r i o r  t o  t h e  r e s o l u t i o n  

employing him t o  r e p r e s e n t  t h e  Tam O 'Shan te r  Condominium A s s o c i a t i o n  

( a  n o n - p r o f i t  F l o r i d a  c o r p o r a t i o n )  and t h e r e a f t e r  c o n t i n u e d  t o  

perform such s e r v i c e s  f o r  Tam O 'Shan te r  a s  r e q u e s t e d  by Marie 

Hota l ing .  

P u r s u a n t  t o  t h e  d i r e c t i o n  of Marie H o t a l i n g ,  Respondent b i l l e d  

t h e  condominium a s s o c i a t i o n  f o r  h i s  s e r v i c e s ,  and was n e v e r  c o n t a c t e d  

by any of t h e  members v o i c i n g  any o b j e c t i o n  t h a t  t h a t  b i l l i n g ,  b u t  

n e v e r  r e c e i v e d  any payment on a c c o u n t  e i t h e r .  A f t e r  a d v i s i n g  Marie 



Hota l ing  of h i s  problem wi th  t h e  account  and be ing  t o l d  t h a t  Marie 

Hota l ing  would n o t  be embarressed i f  he sued f o r  h i s  f e e s  and 

expenses ,  Respondent i n s t i t u t e d  a  s u i t  i n  t h e  County Court  of 

Broward County f o r  h i s  f e e s  and c o s t s .  That  s u i t  was a g a i n s t  t h e  

condominium a s s o c i a t i o n  c o r p o r a t e  e n t i t y  on ly  and n o t  a g a i n s t  any 

i n d i v i d u a l  members of t h e  a s s o c i a t i o n .  

Some t ime a f t e r  a  d e f a u l t  had been e n t e r e d  i n  t h a t  proceeding,  

Marie Hota l ing  f i l e d  an Answer on beha l f  of t h e  a s s o c i a t i o n ,  b u t  

d i d  n o t  move t o  vaca t e  t h e  d e f a u l t .  

T h e r e a f t e r  a  f i n a l  hea r ing  on t h e  ques t ion  of a t t o r n e y  f e e s  

r e c e i v a b l e  was he ld  b e f o r e  Hon. Al f red  Skaf ,  County Judge,  wherein 

v igorous  and agg res s ive  cross-examination was conducted by Marie 

Hota l ing  on beha l f  of Defendant Tam O'Shanter  of bo th  Respondent 

and of Respondent 's  e x p e r t  w i tnes s  a f t e r  which, on A p r i l  5,  1983, a  

f i n a l  judgment was e n t e r e d  by Judge Shaf awarding Respondent a  

t o t a l  recovery of $1,048.00. (Respondent 's  i n i t i a l  c l a im  was 

reduced by a  $500 c o s t  payment d i r e c t  t o  t h e  a b s t r a c t  company by 

t h e  c o r p o r a t e  defendant  which payment was made only a f t e r i t h e  I 

Respondent 's  s u i t  was f i l e d . )  That  judgment was s a t i s f i e d  by 

garnishment of a  c o r p o r a t e  bank account  and S a t i s f a c t i o n  of 

Judgment was subsequent ly  p rope r ly  d e l i v e r e d  i n  May, 1983. 

Respondent 's  n e x t  c o n t a c t  wi th  r e f e r e n c e  t o  t h i s  ma t t e r  

occur red  wi th  h i s  r e c e i p t  of a  n o t i c e  from t h e  F l o r i d a  Bar of a  

complaint  by M s .  V i r g i n i a  Spe ie r  of Tam O'Shanter  condominium 

a s s o c i a t i o n  which n o t i c e  was da t ed  October 11, 1984, a  n o t i c e  of 

hea r ing  on t h e  complaint  f o r  November 5,  1985, a t  6:00 P . M .  and a  



w i t n e s s  subpoena t o  a p p e a r  a t  t h a t  t i m e  (App - 1, 3 ,  and 7 ) .  

Fol lowing t h a t  h e a r i n g ,  which was h e l d  j o i n t l y  w i t h  t h e  

h e a r i n g  on t h e  compla in t  by t h e  same p e r s o n s  a g a i n s t  Marie H o t a l i n g ,  

t h i s  p r o c e e d i n g  ensued.  



SUMMARY OF ARGUMENT 

The F l o r i d a  Bar and t h e  Referee  a r e  g u i l t y  of v a r i o u s  dere-  

l i c t i o n s  which a r e  bo th  unexplained and unexcused. Ne i the r  The 

F l o r i d a  Bar nor t h e  Referee have o f f e r e d  any exp lana t ion  nor have 

they sought any o r d e r  excusing t h e i r  non-compliance wi th  o r d e r s  of 

Court  and /or  t h e i r  o t h e r  d e r e l i c t i o n s .  

I f  t h e  Orders of t h i s  Court  a r e  t o  be a f f o r d e d  t h e  r e s p e c t  t o  

which they  a r e  e n t i t l e d ,  t h e  requirements  must app ly  e q u a l l y  t o  a l l  

a f f e c t e d  p a r t i e s ,  and t h e r e f o r e  t h e  Motion t o  D i s m i s s  and Motion t o  

S t r i k e  of Respondent should be gran ted .  

There i s  no c r e d i b l e  evidence t o  suppor t  t h e  recommendation of 

t h e  Referee  t h a t  Respondent be found g u i l t y  of any e t h i c a l  v i o l a t i o n ,  

and i n  f a c t  t h e r e  i s  i r r e f u t a b l e  evidence t h a t  The F lor idaBar  has  

a t tempted t o  mis lead t h e  Court  and t h e  Referee  by demonstrably 

f a l s e  a l l e g a t i o n s  i n  i t s  Complaint. 

F i n a l l y  t h e  recommended d i s c i p l i n e  i s  wholly i n a p p r o p r i a t e  

cons ide r ing  a l l  t h e  f a c t s  and c i rcumstances .  



ARGUMENT 

I. WHAT EFFECT SHOULD BE GIVEN VIOLATIONS BY THE FLORIDA BAR OF 

MANDATES CONTAINED I N  THE INTEGRATION RULE 

T h i s  p r o c e e d i n g  a p p a r e n t l y  was i n i t i a t e d  March 10 ,  1984,  by a 

compla in t  form d i r e c t e d  a g a i n s t  a t t o r n e y  Marie S. N o t a l i n g ,  by 

members of t h e  Tam O 'Shan te r  condominium a s s o c i a t i o n .  On October  

11, 1984,  t h e  F l o r i d a  Bar f u r n i s h e d  Respondent w i t h  a  l e t t e r  n o t i f y i n g  

him of t h e  "opening of a  f i l e "  b u t  no  c o p i e s  of p r i o r  s t a t e m e n t s  

a f f e c t i n g  t h e  Respondent w e r e  f u r n i s h e d  u n t i l  t h e h e a r i n g  b e f o r e  t h e  

Gr ievance  Committee on November 5, 1984. (App - 6 

F l o r i d a  Bar i n t e g r a t i o n  Rule 11.04 ( 2 )  ( C )  mandates t h a t  a n  

i n v e s t i g a t i o n  n o t  be  d e f e r r e d  o r  suspended w i t h o u t  t h e  a p p r o v a l  of 

t h e  Board of Governors  even though independen t  c i v i l  o r  c r i m i n a l  

p r o c e e d i n g s  may be  pending,  and t h e  r e c o r d  i s  devo id  of any such 

a p p r o v a l  i n  t h i s  c a s e .  

F u r t h e r  Rule 11.04 ( 3 )  c o n f e r s  upon t h e  a c c u s e d  a t t o r n e y  c e r t a i n  

r i g h t s  upon b e i n g  a d v i s e d  of t h e  n a t u r e  of t h e  conduc t  b e i n g  i n -  

v e s t i g a t e d ,  and t h e  i n i t i a l  n o t i f i c a t i o n  g iven  Respondent two weeks 

i n  advance of t h e  h e a r i n g  i s  m i s l e a d i n g  i n  t h e  ext reme.  There  i s  

n o t h i n g  t o  s u g g e s t  any improper b i l l i n g  by Respondent ,  o r  any 

i m p r o p r i e t y  on t h e  p a r t  of Respondent i n  i n v o k i n g  t h e  a s s i s t a n c e  of 

t h e  Cour t  of Record of Broward County, F l o r i d a ,  t o  c o l l e c t  an  

a c c o u n t .  

Thus, Respondent was unab le  t o  d e t e r m i n e  whether  t o  e x e r c i s e  any 

of t h e  o p t i o n s  supposedly  a f f o r d e d  him by Rule 11.04 ( 3 ) ,  and ,  

i f  s o ,  which ones .  F u r t h e r  Respondent was, by t h i s  c o n d u c t ,  pre-  



vented  from e f f e c t i v e l y  p repa r ing  any defense  t o  any s p e c i f i c  

charges  The F l o r i d a  Bar obviously  had planned t o  p r e s s .  

F u r t h e r ,  The F l o r i d a  Bar has  subver ted  t h e  c o n f i d e n t i a l  n a t u r e  

of t h e s e  proceedings  by unneces sa r i l y  r e f e r r i n g  t o  Respondent by 

name a t  every a v a i l a b l e  oppor tun i ty  i n  t h e  e a r l i e r  proceedings  

a g a i n s t  a t t o r n e y  Marie Hota l ing  and thereby  c r e a t e d  a t  l e a s t  an 

impress ion o r  connota t ion  of Respondent ' s  somehow be ing  an a c t i v e  

accomplice of Marie Hota l ing  i n  h e r  misconduct when no th ing  could  

be f u r t h e r  from t h e  t r u t h .  

F u r t h e r ,  no ex t ens ions  of t ime f o r  t h e  f i l i n g  of t h e  Report of 

t h e  Referee  h e r e i n  have been sought ,  and no cause  of any n a t u r e ,  n o t  t o  

mention v a l i d  cause ,  ha s  been advanced f o r  t h a t  de l ay .  

F i n a l l y ,  no n o t i c e  of t h e  meeting ( o r  t e rmina t ion  t h e r e o f )  of 

t h e  Board of Governors meeting a f f e c t i n g  Respondent 's  r i g h t  t o  review 

has  been given a s  r e q u i r e d  by ~ u l e  11.09 ( 3 )  ( a )  I n t e g r a t i o n  Rule 

of The F l o r i d a  Bar. 

The Bar has  c o n s i s t e n t l y  demanded t h a t  
a t t o r n e y s  t u r n  "square  co rne r s "  i n  t h e  conduct  
of t h e i r  a f f a i r s .  An accused a t t o r n e y  has  a  
r i g h t  t o  demand no l e s s  of t h e  Bar when it 
mus te rs  i t s  r e sou rces  t o  p rosecu te  f o r  
a t t o r n e y  misconduct."  The F l o r i d a  Bar v.  
Rubin, 362 so.  2d 1 2 ,  1 6  ( F l a .  1979) 

I n  t h e i n s t a n t  c a s e ,  t h e  Repuzt of t h e  Referee  was due wi th in  30 

days a f t e r  conc lus ion  of t h e  t r i a l ,  o r  i n  any event  w i th in  180 days 

of t h e  o r d e r  appo in t ing  him. F l a .  Bar I n t e g r .  Rule,  a r t  X I  of Rule 

11.06 (9)  ( a ) .  The Referee  r e c i t e s  i n  h i s  Augsut 18 ,  1986 Report 

t h e  h e a r i n g  d a t e  of A p r i l  1 6 ,  1986, and o f f e r s  no exp lana t ion  f o r  

an obvious de l ay  s u b s t a n t i a l l y  beyond t h e  t ime l i m i t a t i o n s  imposed 

both by t h e  I n t e g r a t i o n  Rule i t s e l f  and t h i s  Court .  Nei ther  has  

The F l o r i d a  Bar sought any ex tens ion  of t h e  t ime l i m i t a t i o n s .  



I t  i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  Cour t  shou ld  n o t  p e r m i t  

e i t h e r  t h e  Refe ree  o r  The F l o r i d a  Bar t o  v i o l a t e  e i t h e r  t h e i r  

o b l i g a t i o n s  under  t h e  I n t e g r a t i o n  Rule o r  t o  i g n o r e  a  l a w f u l  

o r d e r  of t h i s  Cour t  w i t h  impuni ty .  

Accord ing ly ,  Responden t ' s  Motion t o  D i s m i s s  and Motion t o  

S t r i k e  s h o u l d  be  f o r t h w i t h  g r a n t e d .  

11. WHAT EFFECT SHOULD BE GIVEN VIOLATIONS BY THE REFEREE OF 

MANDATES CONTAINED I N  THE INTEGRATION RULE AND OF PRIOR 

ORDER OF THIS COURT. 

The t r i a l  r e p o r t e d  by  t h e  r e f e r e e  t a k i n g  p l a c e  on A p r i l  16 ,  

1986 took  p l a c e  a f t e r  t h e  e x p i r a t i o n  of  t h e  t i m e  p r e s c r i b e d  by 

t h e  September 5 ,  1985 Order  of  t h i s  Cour t  f o r  t h e  f i l i n g  of t h e  

Repor t .  No j u s t i f i c a t i o n  of any n a t u r e  f o r  t h e s e  f l a g r a n t  v i o l a -  

t i o n s  of  b o t h  t h e  Order  of t h i s  Cour t  and t h e  mandates of t h e  

I n t e g r a t i o n  Rule have been o f f e r e d  by t h e  Refe ree .  

I t  i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  same r e a s o n i n g  advanced 

by Respondent i n  I s s u e  I above i s  a p p l i c a b l e  h e r e ,  and t h e  Respon- 

d e n t ' s  Motion t o  D i s m i s s  and  Motion t o  S t r i k e  shou ld  t h e r e f o r e  b e  

g r a n t e d  f o r t h w i t h .  

111. WHETHER SUFFICIENT EVIDENCE EXISTS TO JUSTIFY A JUDGMENT OF 

GUILT OF ANY VIOLATION OF DR 1-102(A) ( 4 )  

The e v i d e n c e  showed o n l y  t h a t  Respondent accompanied Marie 

H o t a l i n g  i n  e a r l y  A p r i l ,  1982, t o  a  mee t ing  a t  which s e v e r a l  i n -  

d i v i d u a l  owners w e r e  p r e s e n t  and t h a t  Respondent was i n t r o d u c e d  a s  

Marie H o t a l i n g ' s  a s s o c i a t e .  The o n l y  d i s c u s s i o n  a t  t h a t  mee t ing  

s p e c i f i c a l l y  r e c a l l e d  by t h e  w i t n e s s  i n  a t t e n d a n c e  was t h e  n a t u r e  

of t h e  b i l l i n g  f o r  s e r v i c e s ,  b u t  s i n c e  one of  t h e  problems i n v o l v e d  



t h e  v a l i d i t y  of t h e i r  e l e c t i o n  t o  o f f i c e ,  t h e  r e l e v a n t  a c t i v i t y  a t  

t h a t  meeting could only  have r e l a t e d  t o  i n d i v i d u a l  problems of t h e  

a t t e n d e e s  a s  opposed t o  condominium a s s o c i a t i o n  problems (and 

b i l l i n g  procedures  t h e r e f o r ) .  Since t h e  a t t e n d e e s  were never  

b i l l e d  pe r sona l ly  by Respondent, t h e r e  could h a r d l y  be any m i s -  

r e p r e s e n t a t i o n ,  f r a u d ,  d e c e i t  o r  d i shones ty .  

The problem appears  t o  have a r i s e n  from a  formal r e s o l u t i o n  of 

t h e  D i rec to r so f  t h e  condominium a s s o c i a t i o n  da t ed  A p r i l  3 0 ,  1982, 

r e c i t i n g  t h e  h i - ing  of Marie Hota l ing  and Respondent a s  Counsel 

(APP - 4 . Respondent was n o t  p r e s e n t  a t  t h a t  o r  any o t h e r  

d i r e c t o r ' s  meeting,  no r a t e  of compensation f o r  t h e  a t t o r n e y s  

was s p e c i f i e d  i n  t hose  minutes  (App - 4 ) and t h e  law i s  c l e a r  

t h a t  i n  t h e  absence of a  c o n t r a c t  f i x i n g  an amount of compensation, 

an a t t o r n e y  i s  e n t i t l e d  t o  r e c e i v e  t h e  reasonable  va lue  of h i s  

s e r v i c e s .  4 F l a .  J u r .  2d, At torneys  a t  Law, 295. 

A f t e r  Respondent 's  b i l l i n g s  were ignored by Tam O'Shanter ,  

Respondent f i l e d  s u i t  i n  t h e  Court  of Record t o  recover  t h e  reason- 

a b l e  v a l u e  of h i s  s e r v i c e s ,  f i r s t  d i s c u s s i n g  t h e  problem wi th  Marie 

Hota l ing  and r e c e i v i n g  no o b j e c t i o n  from h e r  t o  t h a t  procedure.  

Contrary  t o  t h e  o u t r i g h t  m i s r e p r e s e n t a t i m a n d  t o t a l l y  f a l s e  

a l l e g a t i o n  conta ined  paragraph 11 of t h e  Complaint f i l e d  by The 

F l o r i d a  Bar h e r i e n  t h a t  Marie Hota l ing  d i d  n o t  appear  i n  c o u r t  on 

beha l f  of t h e  c l i e n t s  sued by Respondent, t h e  tes t imony of Judge Skaf,  

t h e  Judge who heard t h e  c a s e  and who s igned  t h e  f i n a l  judgment (and 

whose vo lun ta ry  a t t endance  a t  t h e  hea r ing  was procured by Respondent 

over  t h e  o b j e c t i o n s  of The F l o r i d a  Bar) Marie Hota l ing  d i d  appear  and 

conducted what Judge Skaf desc r ibed  a s  an agg res s ive  cross-examination 



of bo th  Respondent and of Respondent ' s  e x p e r t  w i t n e s s .  

C e r t a i n l y  The F l o r i d a  Bar had s u f f i c i e n t  t i m e  between A p r i l  15 ,  

1982,  when it r e c e i v e d  t h e  i n i t i a l  compla in t  form a g a i n s t  Marie 

H o t a l i n g  and October 11, 1982, when Respondent was f i r s t  n o t i f i e d  

of t h e  opening of  a f i l e ,  w i t h i n  which t o  conduc t  t h e  i n v e s t i g a t i o n  

mandated by t h e  I n t e g r a t i o n  Rule and a p rope r  i n v e s t i g a t i o n  would 

have r e v e a l e d  t h e  complete  f a l s i t y  of t h a t  a l l e g a t i o n .  

It t h e r e f o r e  f o l l o w s  t h a t  e i t h e r  t h e  i n v e s t i g a t i o n  i t s e l f  was 

improper ,  o r ,  i f  p r o p e r ,  t h e  f a l s e  a l l e g a t i o n  was made by The 

F l o r i d a  Bar w i t h  f u l l  knowledge of i t s  f a l s i t y  f o r  t h e  improper 

purpose  of m i s l ead ing  t h e  Refe ree  and t h i s  Cour t .  

F i n a l l y ,  t h e  Refe ree  concluded i n  h i s  Repor t  t h a t  " t h e r e  was 

over reach ing"  by Respondent i n  s p i t e  of  t h e  f a c t  t h a t  

1. There  was a complete absence  of t e s t imony  a t  t h e  

h e a r i n g  b e f o r e  t h e  Re fe r ee  a s  t o  t h e  n a t u r e ,  amount o r  v a l u e  

of  t h e  l e g a l  s e r v i c e s  performed by Respondent f o r  Tam O 'Shan te r ,  

and 

2. Judge Shaf had e n t e r e d  a f i n a l  Judgment f o r  a f e e  he 

determined Respondent t o  be e n t i t l e d  t o  and no a p p e a l  was e v e r  

t aken  from t h a t  Judgment, and 

3 .  Respondent was never  charged  w i t h  ove r r each ing  o r  any 

v i o l a t i o n  of F l a .  Bar I h t e g r . R u l e ,  a r t .  X I ,  Rule 11.02. 

Subsec t i on  ( 4 )  of t h a t  r u l e  p rov ide s  i n  p a r t :  

C o n t r o v e r s i e s  a s  t o  t h e  amount 
of  f e e s  a r e  n o t  grounds  f o r  d i s c i p l i n a r y  
p roceed ings  u n l e s s  t h e  amount demanded 
i s  e x c e s s i v e ,  e x t o r t i o n a t e  o r  t h e  demand 
i s  f r a u d u l e n t .  



The r e q u i r e m e n t s  f o r  a l l e g a t i o n s  of  a  Comp3dint a r e  d i s c u s s e d  

i n  The F l o r i d a  Bar v .  V e r n e l l ,  374 So. 2d, 473 ( F l a . ,  1979)  a t  

pages  475 and 476. There  t h e  minimum r e q u i r e m e n t  announced by t h e  

Cour t  i s  t h e  r e q u i r e m e n t  b o t h  of n o t i c e  (1) of t h e  c h a r g e  and ( 2 )  

t h e  f a c t s  u n d e r l y i n g  t h a t  c h a r g e .  H e r e ,  n e i t h e r  r e q u i r e m e n t  was 

p r e s e n t ,  and t h e  f i n d i n g  c o n t a i n e d  i n  pa ragraph  1 3  c a n n o t  b e  s u s t a i n e d .  

F u r t h e r  a  major  m a t e r i a l  c o n f l i c t  e x i s t s  i n  t h e  t e s t i m o n y  of  

t h e  w i t n e s s e s  t e s t i f y i n g  on b e h a l f  of The F l o r i d a  Bar.  V i r g i n i a  

S p e i e r  s p e c i f i c a l l y  d e n i e d  e v e r  b e i n g  a d v i s e d  by Marie H o t a l i n g  of  

t h e  d a t e  of t r i a l  of Responden t ' s  s u i t  f o r  f e e s  (Tr  - 1 2 ,  l i n e  7 )  

w h i l e  F e l i c i a  Atkinson t e s t i f i e d  t h a t  Marie H o t a l i n g  d i d  i n  f a c t  

a d v i s e  of t h e  d a t e  of t r i a l ,  b u t  s a l d  t h a t  t h e i r  p r e s e n c e  was n o t  

n e c e s s a r y  (Tr  - 45, l i n e s  3-7) .  Although t h a t  t e s t i m o n y  i s  c l e a r l y  

i m m a t e r i a l  t o  t h e  i s s u e s  p r o p e r l y  b e f o r e  t h e  c o u r t ,  t h e  e x i s t e n c e  

of such a  major  c o n f l i c t  s h o u l d  be  m a t e r i a l  i n  a s s i g n i n g  what  we igh t ,  

i f  any,  t o  a f f o r d  o t h e r  p o r t i o n s  of t h e i r  t e s t imony .  

Thus n o t  o n l y  does  i n s u f f i c i e n t  e v i d e n c e  e x i s t  t o  j u s t i f y  t h e  

R e f e r e e ' s  Repor t ,  t h e r e  i s  a  comple te  vo id  of  ev idence  a s  t o  some 

p o r t i o n s  w h i l e  o t h e r  p o r t i o n s  d i r e c t l y  and i r r e c o n c i l a b l y  c o n f l i c t  

w i t h  o t h e r  ev idence .  

F i n a l l y ,  t h e  R e f e r e e  i s  even i n  e r r o r  a s  t o  t h e  a g e  of Re-  

spondent .  A s  of August 1 8 ,  1986, Respondent was s t i l l  57 y e a r s  of 

age .  I t  i s  s u b m i t t e d  t h a t  t h i s  e r r o r  i n  c a l c u l a t i n g  Responden t ' s  

a g e  i s  s imply  a n o t h e r  i l l u s t r a t i o n  of t h e  l a c k  of c a r e  e x h i b i t e d  by 

t h e  R e f e r e e  i n  t h i s  m a t t e r .  



I V .  APPROPRIATENESS OF DISCIPLINARY MEASURES RECOMMENDED BY 

REFEREE. 

Even i f  Respondent i s  somehow de te rmined  t o  be  g u i l t y  of  m i s -  

conduc t  i n  t h i s  m a t t e r ,  t h e  conduc t  i s  n o t  c u m u l a t i v e ,  and it i s  

c u m u l a t i v e  miscounduct  of  a  s i m i l a r  n a t u r e  t h a t  j u s t i f i e s  more 

s e v e r e  d i s c i p l i n e .  The F l o r i d a  Bar v .  Bern,  425 So. 2d 526, ( F l a .  

1 9 8 2 ) .  

The p r e v i o u s  p r i v a t e  repr imand r e c e i v e d  by Respondent was 

imposed a s  t h e  r e s u l t  of a  f e e  d i s p u t e  between Respondent and c l i e n t  

t h a t  The F l o r i d a  Bar i n t e r j e c t e d  i t s e l f  i n t o  i n  s p i t e  of  t h e  

e x i s t e n c e  of  c i v i l  l i t i g a t i o n  s e e k i n g  o n l y  a  r e a s o n a b l e  f e e  and i n  

s p i t e  o f  Responden t ' s  r e p e a t e d  o f f e r s  t o  a r b i t r a t e  t h e  m a t t e r .  I t  

s h o u l d  a l s o  be noeed t h a t  t h e  repr imand came a s  a  r e s u l t  of  no rev iew 

b e i n g  sough t  by e i t h e r  s i d e  and was n o t  based  upon any c o n s i d e r a t i o n  

by t h i s  Cour t  of  t h e  m e r i t s  o f  P e t i t i o n e r ' s  c o n t e n t i o n s .  

V i o l a t i o n  o f  DR 1-102 ( A )  ( 4 ) ,  a t  l e a s t  i n  Responden t ' s  mind, 

i s  a  major  and s u b s t a n t i a l  d e p a r t u r e  from a c c e p t a b l e  s t a n d a r d s ,  and 

t h e  p u b l i c  b r a n d i n g  of  an  a t t o r n e y  w i t h  t h a t  s t i g m a  s h o u l d  n o t  o c c u r  

w i t h o u t  c l e a r  s u p p o r t i n g  e v i d e n c e  of t h e  f a c t s  c o n s t i t u t i n g  such  

conduc t .  Here, n o t  o n l y  d i d  no such e v i d e n c e  e x i s t ,  s u b s t a n t i a l  

e x c u l p a t o r y  m a t t e r  was e s t a b l i s h e d  beyond any doubt .  

What i s  a t  t h e  most a  m i s u n d e r s t a n d i n g  o v e r  b i l l i n g  p r o c e d u r e  

t h a t  t h e  c l i e n t  n e v e r  s o u g h t  t o  c o r r e c t  by any d i r e c t  c o n t a c t  w i t h  

Respondent does  n o t  j u s t i f y  t h e  d i s c i p l i n e  h e r e  sough t .  

To t h e  e f f e c t  t h a t  t h e  e f f e c t  of  d i s c i p l i n e  upon t h e  a t t o r n e y  

i s  a  p r o p e r  f a c t o r  f o r  c o n s i d e r a t i o n  i n  d e t e r m i n i n g  a p p r o p r i a t e  

punishment ,  see The F l o r i d a  Bar v.  Lord,  433 So 2d 983 ( F l a .  1 9 8 3 ) .  

-15- 



I n  t h e  i n s t a n t  c a s e ,  such d i s c i p l i n e  could very w e l l  have a  much 

g r e a t e r  than normal impact upon Respondent i n  view of t h e  pendency 

of s u b s t a n t i a l  c la ims  of Respondent wherein he expec ts  t o  g i v e  

tes t imony a s  w e l l  a s  f a c t  t h a t  Respondent would be e f f e c t i v e l y  

p r o h i b i t e d  from a s s o c i a t i o n  wi th  any company p lanning  a  p u b l i c  

o f f e r i n g ,  d i s c l o s u r e  requirements  be ing  what t hey  a r e  i n  t h o s e  c a s e s .  



CONCLUSION 

The conduc t  of b o t h  The F l o r i d a  Bar and t h e  R e f e r e e  c l e a r l y  i s  

i n  v i o l a t i o n  of t h e  mandates of  t h e  I n t e g r a t i o n  Rule r e q u i r i n g  

prompt i n v e s t i g a t i o n  of c o m p l a i n t s  a s  w e l l  a s  t h e  t i m e  p r e s c r i b e d  

f o r  c o n d u c t i n g  t h e  h e a r i n g s  and f i l i n g  t h e  Repor t  of Refe ree .  

I g n o r i n g  t h o s e  v i o l a t i o n s  n e c e s s a r i l y  d e p r i v e s  t h e  r u l e s  and t h e  

p r i o r  Order  of t h i s  Cour t  of  any r e a l  e f f e c t ,  and j u s t  a s  c l e a r  

v i o l a t i o n s  of D i s c i p l i n a r y  Rules  by a t t o r n e y s  a r e  presumably n o t  

t o l e r a t e d ,  n e i t h e r  shou ld  misconduct  of The F l o r i d a  Bar a n d / o r  t h e  

Refe ree .  

F u r t h e r ,  no c r e d i b l e  ev idence  e x i s t s  of any v i o l a t i o n  of  any 

D i s c i p l i n a r y  Rule by Respondent i n  t h i s  m a t t e r .  The e v i d e n c e  t h a t  

i s  n o t  i n  i r r e c o n c i l a b l e  c o n f l i c t  i s  e x c u l p a t o r y  a s  t o  Respondent.  

I t  i s  n o t  cha rged  t h a t  Responden t ' s  r e n d e r i n g  of a s s i s t a n c e  t o  

Maire H o t a l i n g  imposes r e s p o n s i b i l i t y  on Respondentfor  t h e  conduc t  

of Marie H o t a l i n g  - nor  c o u l d  it be .  V i c a r i o u s  d i s c i p l i n a r y  l i a b i l i t y  

does  n o t  e x i s t  whatever  The F l o r i d a  Bar may con tend .  

F i n a l l y ,  t h e  p u b l i c  repr imand sough t  t o  b e  imposed i s  t o t a l l y  

i n a p p r o p r i a t e  when a l l  t h e  c i r c u m s t a n c e s  a r e  c o n s i d e r e d  i n c l u d i n g  t h e  

permanent e f f e c t  such a  measure would have  on Respondent. 

Responden t ' s  Motion t o  D i s m i s s  and Motion t o  S t r i k e  s h o u l d  be 

g r a n t e d  f o r t h w i t h ,  o r  i n  t h e  a l t e r n a t i v e  Respondent shou ld  b e  

adjudged n o t  g u i l t y  of  any e t h i c a l  v i o l a t i o n  o r  o t h e r  misconduct .  

, 4 k S t f u l l y  s u b m i t t e d ,  
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