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I N  THE SUPREME COURT OF FLORIDA 

STATE OF FLORIDA, 

P e t i t i o n e r ,  

v.  

LUKE RICHARDSON, 

Respondent. 

CASE NO. 67,560 

BRIEF OF RESPONDEYT ON JURISDICTION 

I PRELIMINARY STATEMENT 

LUKE RICBARDSON was t h e  de fendan t  i n  t h e  t r i a l  c o u r t ,  

a p p e l l a n t  b e f o r e  t h e  D i s t r i c t  Cour t  of Appeal,  F i r s t  

D i s t r i c t ,  and w i l l  be  r e f e r r e d  t o  a s  " respondent , "  

"defendan t , "  o r  by h i s  p rope r  name. Reference  t o  

p e t i t i o n e r ' s  b r i e f  on j u r i s d i c t i o n  w i l l  be  by u s e  of  t h e  

symbol "PB" fol lowed by t h e  a p p r o p r i a t e  page number i n  

pa r en these s .  Reference  t o  t h e  appendix ,  c o n t a i n i n g  a  

copy of  t h e  op in ion  i s s u e d  below, w i l l  be  by u s e  of  t h e  

symbol "A" fo l lowed by t h e  a p p r o p r i a t e  page number i n  

pa r en these s .  



I1 STATEMENT OF THE CASE AND FACTS 

Respondent accepts the statement of the case and 

facts as related by petitioner (PB-2) . 



I11 SUMMARY OF ARGUMENT 

As more fully developed in the argument section, infra, 

the district court's decision merely applied, and did not 

construe, the expost facto clause of the Federal Constitution. 

Moreover, the cases cited by petitioner as conflicting with 

the decision below in reality do not conflict, because they 

are factually and legally distinguishable from the case at 

bar. It is therefore respondent's position that this Court 

is without jurisdiction. 



IV ARGUMENT 

ISSUE PRESENTED 

THE DECISION ISSUED BY THE DISTRICT 
COURT OF APPEAL, FIRST DISTRICT, IN 
RESPONDENT ' S CASE DID NOT "CONSTRUE" 
A PROVISION OF TBE FEDERAL CONSTITU- 
TION, NOR DOES THE DECISION BELOW 
EXPRESSLY AbTD DIRECTLY CONFLICT ON 
THE SAME QUESTION OF LAW WITH lIAY V. 
FLORIDA PAROLE AND PROBATION 
COMMISSION, 435 So.2d 834 (Fla. 1983); 
PRESTON V. STATE, 444 So.2d 939 (Fla. 
1984): OR, MILLS V. STATE. 462 S0.2d 

Petitioner advances two arguments in support of its 

proposition that this Court has jurisdiction. Petitioner 

first argues that this Court has jurisdiction pursuant to 

that portion of Article V, Section 3(b)(3), Florida 

Constitution, conferring jurisdiction where a "...decision 

of a district court of appeal ... expressly construes a 
provision of the...federal constitution...." Secondly, 

petitioner seeks jurisdiction pursuant to that part of 

Article V, Section 3(b)(3), conferring jurisdiction where 

a "...decision of a district court of appeal ... expressly 
and directly conflicts with a decision of another district 

court of appeal or of the Supreme Court on the same question 

of law." Respondent contends, for the reasons to follow, 

that both of petitioner's jurisdictional arguments are 

without merit. 

This Court's decisions with respect to its jurisdiction 

resulting where a lower court construes the state or 

federal constitution, draw a distinction between decisions 



merely app ly inq  a  c o n s t i t u t i o n a l  p r o v i s i o n ,  i n  which even t  

t h i s  Cour t  i s  wi thou t  j u r i s d i c t i o n ,  and d e c i s i o n s  e x p r e s s l y  

c o n s t r u i n g  a  c o n s t i t u t i o n a l  p r o v i s i o n ,  i n  which even t  

t h i s  Cour t  h a s  j u r i s d i c t i o n .  See Dykman v. S t a t e ,  294 So. 

2d 633 ( F l a .  1974) and Rojas  v .  S t a t e ,  288 So.2d 234 ( F l a .  

Although t h e  a u t h o r  o f  t h e  op in ion  under  review h e r e  

saw f i t  t o  r e f e r e n c e  t h e  f e d e r a l  c o n s t i t u t i o n a l  p r o v i s i o n  

p r o h i b i t i n g  ex p o s t  f a c t o  laws,  A r t i c l e  I ,  S e c t i o n s  9  and 

1 0 ,  Uni ted  S t a t e s  C o n s t i t u t i o n  (A-3), it i s  n e v e r t h e l e s s  

submi t ted  t h a t  what t h e  d e c i s i o n  a c t u a l l y  d i d  was t o  

merely  app ly  w e l l  e s t a b l i s h e d  ex  p o s t  f a c t o  p r i n c i p l e s .  

More p a r t i c u l a r l y ,  a l l  t h e  d i s t r i c t  c o u r t  d i d  was app ly  

ex  p o s t  f a c t o  p r i n c i p l e s  a s  s t a t e d  by t h i s  Cour t  i n  L e e  v. 

S t a t e ,  294 So.2d 305 ( F l a .  1974 ) ,  and 11 y e a r  o l d  d e c i s i o n ,  

t o  t h e  s en t enc ing  g u i d e l i n e s .  Thus, t h e  r e s u l t  below i s  

no th ing  new, hav ing  been foreshadowed, i f  n o t  l e g a l l y  

p r e d i c t a b l e ,  by c a s e s  such a s  - L e e .  Accordingly,  t h i s  

Cour t  i s  wi thou t  j u r i s d i c t i o n  on t h e  ground t h a t  t h e  

d e c i s i o n  below cons t rued ,  a s  opposed t o  a p p l i e d ,  t h e  

f e d e r a l  c o n s t i t u t i o n .  

P e t i t i o n e r ' s  second j u r i s d i c t i o n a l  c l a i m  i s  t h a t  t h e  

d e c i s i o n  below e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  on t h e  

same i s s u e  of law wi th  May v. F l o r i d a  P a r o l e  and P roba t i on  

Commission, 435 So.2d 834 (F l a .  1983) ;  P r e s ton  v.  S t a t e ,  444 

So.2d 939 ( F l a .  1984) ;  and,  K i l l s  v. S t a t e ,  462 So.2d 1075 



In the instant case, the district court's opinion 

makes it abundantly clear that the guidelines, as amended, 

called for a more stringent sentence than that applicable 

at the time appellant's offenses were committed. Because 

one of the key features of the guidelines is the 

abolishment of parole, it is obvious that, in the instant 

case, and unlike the situation in x, it - was shown that 

the retrospectively applied rule disadvantaged respondent. 

In this manner, May is distinguishable and cannot form a 

predicate for this Court's jurisdiction. 

In Preston v. State, supra, this Court held that 

application of the aggravating circumstance and the 

death penalty statute that the homicide was committed in 

a cold, calculated, and premeditated manner to an offense 

that occurred prior to its effective date did not violate 

ex post facto principles. It is clear that Preston has 

absolutely nothing to do with either the practical minimum 

or maximum sentence for first degree murder, this Court 

noting in its opinion that the new aggravating circumstance 

did not change the substance of the sentencing law to the 

detriment of capital offenders. Again, the instant case 

is distinguishable because, since application of the 

amended guidelines dramatically affected the length of 

respondent's sentence, the retroactive change of the 

sentencing law here - did operate to respondent's detriment. 



I n  M i l l s  v .  S t a t e ,  supra ,  it was he ld  t h a t  a  s t a t u t e  

providing f o r  r e t e n t i o n  of j u r i s d i c t i o n  up t o  one-half of 

a  sen tence  could be r e t r o s p e c t i v e l y  app l i ed  t o  a  crime 

occurr ing  when t h e  law provided f o r  r e t e n t i o n  of up t o  

one- th i rd  of a  sen tence ,  because t h e  defendant s tood  

s u b j e c t  t o  r e t e n t i o n  a t  t h e  t i m e  of t h e  o f fense ,  t h e  

l e g a l  consequences of r e t a i n e d  j u r i s d i c t i o n  had a l r eady  

a t t a c h e d ,  and t h e  quantum of punishment had n o t  increased .  

Because t h e  g u i d e l i n e s  abol i shed  pa ro le ,  and a l s o  

t h e  need t o  r e t a i n  j u r i s d i c t i o n ,  it is  apparent  t h a t  a s  

a  p r a c t i c a l  ma t t e r  t h e  quantum of punishment a p p l i c a b l e  

t o  respondent - had changed, because of t h e  change i n  t h e  

sen tenc ing  g u i d e l i n e s .  M i l l s ,  t h e r e f o r e ,  i s  d i s t i n g u i s h -  

a b l e .  



V CONCLUSION 

For the foregoing reasons respondent contends he 

has established that this Court is without jurisdiction. 

Accordingly, respondent requests this Court to issue 

an order ruling that it is without jurisdiction. 

Respectfully submitted, 

MICHAEL E. ALLEN 
PUBLIC DEFENDER 
SECOND JUDICIAL CIRCUIT 

Assistant Public Defender 
Post Office Box 671 
Tallahassee, Florida 3 2 3 0 2  
( 9 0 4 )  488-2458 

Attorney for Respondent 
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