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I N  THE SUPREME COURT 

STATE OF FLORIDA 

WILLIE SCURRY, J R . ,  

P e t i t i o n e r ,  

V S .  CASE NO: 6 7 , 5 8 9  

STATE OF FLORIDA, 

Respondent, 
/ 

INITIAL BRIEF ON THE MERITS 

ON BEHALF OF PETITIONER 

PRELIMINARY STATEMENT 

The P e t i t i o n e r  and t h e  Respondent w e r e  t h e  Defendant 

and t h e  S t a t e  r e s p e c t i v e l y  i n  t h e  t r i a l  c o u r t  below and t h e  

Appel lan t  and t h e  Appel lee ,  r e s p e c t i v e l y ,  i n  t h e  D i s t r i c t  

Court  of Appeal. They w i l l  be r e f e r r e d  t o  i n  t h i s  Br ie f  a s  

they  were i n  t h e  t r i a l  c o u r t .  The on ly  i s s u e  r a i s e d  i n  t h e s e  

proceedings  was t h e  d e p a r t u r e  by t h e  t r i a l  c o u r t  from t h e  

recommended g u i d e l i n e s  sen tenc ing  range.  The Record on Appeal 

c o n s i s t s  of t h e  docket  i n s t rumen t s  and t h e  t r a n s c r i p t s  of t r i a l  

and sen tenc ing  proceedings .  The docke t  i n s t rumen t s  a r e  conta ined  

i n  one s e p a r a t e  volume and r e f e r e n c e  t h e r e t o  w i l l  be des igna t ed  

by "R" followed by t h e  a p p r o p r i a t e  page number. Volumes I1 and 

I11 c o n t a i n  t h e  t r a n s c r i p t  of t r i a l  proceedings  and r e f e r e n c e  

t h e r e t o  w i l l  be des igna t ed  by "T" followed by t h e  a p p r o p r i a t e  

page number. Volume I V  of t h e  r eco rd  c o n t a i n s  t h e  t r a n s c r i p t  of 



sentencing proceedings and reference  t h e r e t o  w i l l  be 

designated by "S" followed by t h e  appropr ia te  page number. 



STATENEENT OF THE CASE AND FACTS 

The Defendant  was charged  by i n d i c t m e n t  w i t h  t h e  f i r s t  

d e g r e e  murder  of  John Wayne S c u r r y ,  by s h o o t i n g  t h e  v i c t i m  w i t h  

a f i r e a r m  on March 4,  1983. (R  1 - 2 ) .  J u r y  t r i a l  p r o c e e d i n g s  

w e r e  conducted  on  October  13-14, 1983. (T  1, R 16-17) .  The 

f o l l o w i n g  i s  a summary of  t h e  ev idence  p r e s e n t e d  a t  t r i a l .  

On t h e  morning o f  March 4,  1983, t h e  Defendant ,  h i s  

b r o t h e r ,  John Wayne S c u r r y ,  a l s o  known a s  "Pokey", t h e i r  f a t h e r  

and  sister, and  s e v e r a l  o t h e r s ,  w e r e  i n  t h e  v i c i n i t y  of a 

M o n t i c e l l o ,  F l o r i d a ,  b u s i n e s s  known as "Ganzy's S t o r e " .  Some 

o r  a l l  o f  t h e  f a m i l y  members had been d r i n k i n g  t h a t  morning and 

s o m e t i m e  close t o  t h e  noon hour a n  argument  ensued between 

t h e  Defendant  and h i s  f a m i l y  members. (T 37-41, 63-65).  The 

Defendant  t h e n  l e f t  t h e  a r e a ,  wa lk ing  e a s t e r l y  towards  h i s  home. 

H e  r e t u r n e d  approx imate ly  1 0  t o  1 5  minu tes  l a t e r .  On 

h i s  way he p a s s e d  by a f u n e r a l  home and made a comment t o  t h e  

p r o p r i e t o r ,  W i l l i e  S loan ,  t o  t h e  e f f e c t ,  " Y o u ' l l  have  one  i n  

t h e  f u n e r a l  home i n  a few m i n u t e s . "  ( T  103-106, 111-112).  

Gene Sanders  had a l s o  s e e n  t h e  Defendant  some two b l o c k s  e a s t  

o f  Ganzy ' s  S t o r e  " t u s s l i n g "  o v e r  a gun w i t h  a woman who w a s  

s a y i n g  "Don ' t  do  i t " .  Sanders  t h e n  h e a r d  a gun s h o t  5 t o  1 0  

m i n u t e s  l a t e r .  (T 79-83, 95-96, 99-100, 111-112, 135-137).  

There  w a s  a c o n t r a d i c t i o n  i n  t e s t i m o n y  o f  t h e  S t a t e ' s  

w i t n e s s e s  as t o  e x a c t l y  how t h e  s h o o t i n g  t o o k  p l a c e .  One 

w i t n e s s ,  C h a r l e s  H i l l ,  t e s t i f i e d  t h a t  a s  t h e  Defendant  came 



back i n  t h e  v i c i n i t y  of  Ganzy 's  S t o r e ,  h i s  b r o t h e r ,  Pokey, 

came o u t  o f  t h e  door  of  a nearby apar tment  and t o l d  t h e  

Defendant  t o  p u t  t h e  gun up b e f o r e  he  g o t  i n t o  t r o u b l e .  The 

Defendant  s a i d  something which was n o t  d i s c e r n i b l e  by H i l l  

and t h e n  s h o t  h i s  b r o t h e r .  The v i c t i m  grabbed h i s  stomach and 

t h e n  f e l l ,  a t  which p o i n t  t h e  Defendant  headed back i n  t h e  

d i r e c t i o n  i n  which he  had come. The two men w e r e  approx imate ly  

20 f e e t  a p a r t  a t  t h e  t i m e  t h e  s h o t  was f i r e d ,  a cco rd ing  t o  

H i l l .  (T 5 2 ) .  

On t h e  o t h e r  hand, Bessie Lee Conway, who Had been 

s t a n d i n g  o u t s i d e  t h e  f u n e r a l  home when t h e  Defendant  passed  by, 

t e s t i f i e d  t h a t  t h e  Defendant  had p u l l e d  h i s  b r o t h e r  o u t  o f  t h e  

apar tment ,  t h a t  t h e y  had t u s s l e d  o n  t h e  ground,  and t h a t  a s  t h e y  

s t o o d  back up t h e  Defendant  s h o t  h i s  b r o t h e r .  (T 118-120).  

There  was a l s o  t e s t imony  from emergency medica l  t e c h n i c i a n s  

and from Deputy S h e r i f f  Ricky Davis  conf i rming  t h a t  t h e r e  w e r e  

two k n i v e s  found on t h e  v i c t i m ,  i n s i d e  h i s  s h i r t  pocke t .  (T 202- 

215 ) .  There  was no t es t imony  p r e s e n t e d  a s  t o  Whether t h e  v i c t i m  

had t h e s e  k n i v e s  o r  any o t h e r  weapon i n  h i s  hand a t  t h e  t i m e  

of t h e  f a t a l  s h o t .  

A s  t h e  Defendant  was l e a v i n g  t h e  v i c i n i t y ,  t h e  p o l i c e  

a r r i v e d ,  s topped  him, t ook  away t h e  gun, and a r r e s t e d  him. 

(T  153-155, 165-168). 

The Defendant p r e s e n t e d  no t es t imony  o r  o t h e r  ev idence  

and h i s  Motions f o r  Judgment o f  A c q u i t t a l  were den ied .  (T 216- 

222) .  The d e f e n s e  t h e o r y  was t h a t  t h e  Defendant  was i n t o x i c a t e d  



t o  t h e  p o i n t  t h a t  he c o u l d  n o t  form t h e  r e q u i r e d  s p e c i f i c  

i n t e h t  f o r  f i r s t  d e g r e e  murder .  (T  23-25, 3 0 ) .  

The j u r y  a p p a r e n t l y  a g r e e d  and r e t u r n e d  a  v e r d i c t  of  

g u i l t y  of t h e  lesser i n c l u d e d  c h a r g e  of second d e g r e e  murder 

w i t h  a  f i r e a r m .  ( R  1 6 ) .  The Defendant  was t h e r e a f t e r  

a d j u d i c a t e d  g u i l t y  o f  t h a t  o f f e n s e  and s e n t e n c e d  t o  t h i r t y  

y e a r s  i n  t h e  Department  o f  C o r r e c t i o n s .  ( R  40-44).  f his 

s e n t e n c e  was i n  e x c e s s  o f  t h e  recommended s e n t e n c e  under t h e  

s e n t e n c i n g  g u i d e l i n e s ,  which t h e  Defendant  had chosen t o  have  

a p p l i e d  i n  h i s  c a s e .  The g u i d e l i n e s  recommended s e n t e n c i n g  

r a n g e  was between 1 2  and 17  y e a r s ,  a l t h o u g h  t h e  a u t h o r  of t h e  

Pre-Sentence  I n v e s t i g a t i o n  Repor t  recommended a  d e p a r t u r e  and 

a  s e n t e n c e  o f  25 y e a r s  i n c a r c e r a t i o n .  (S 6, 1 3 ) .  The C o u r t ,  

i n  s e n t e n c i n g  t h e  Defendant  t o  30 y e a r s  i n c a r c e r a t i o n  e n t e r e d  

a  s e p a r a t e  w r i t t e n  Order  s e t t i n g  f o r t h  t h e  r e a s o n s  f o r  t h e  

d e p a r t u r e  from t h e  g u i d e l i n e s  r a n g e .  ( R  45-47).  The C o u r t ' s  

r e a s o n s  f o r  d e p a r t u r e  w e r e  a s  f o l l o w s :  

"1. The o f f e n s e s  was c a r r i e d  o u t  w i t h  p a r t i c u l a r  
c r u e l t y  i n  t h a t  t h e  o f f e n s e  was committed i n  t h e  
p r e s e n c e  of  f a m i l y  m e m b e r s  and c l o s e  f r i e n d s .  

2. The d e f e n d a n t  f i r e d  t h e  f a t a l  s h o t  from a  p u b l i c  
s treet  w h i l e  t h e  v i c t i m  was i n  t h e  doorway of  h i s  own 
home e v i n c i n g  a  f l a g r a n t  d i s r e g a r d  f o r  t h e  s a f e t y  o f  
o t h e r s .  

3 .  The o f f e n s e  was p lanned  by t h e  d e f e n d a n t  a s  
ev idenced  by t h e  f a c t  t h a t  a f t e r  he  a rgued  w i t h  t h e  
vict im h e  walked approx imate ly  t h r e e  t e n t h s  o f  a  
m i l e  t o  g e t  h i s  r i f l e  and r e t u r n e d  t h e  same d i s t a n c e  
t o  t h e  s c e n e  and s a i d  t o  a n  u n d e r t a k e r  a l o n g  t h e  
r o u t e  ' w a i t  h e r e  I ' m  gonna b r i n g  you one i n  a  f e w  
m i n u t e s '  o r  words t o  t h a t  e f f e c t .  The d e f e n d a n t  t h e n  
s a t  down o n  a  bench a c r o s s  from t h e  v i c t i m ' s  home 
f o r  s e v e r a l  m i n u t e s  b e f o r e  h e  s h o t  t h e  v i c t i m .  



'4. The offense for which the defendant was 
sentenced was committed in a calculated manner 
without pretense of moral or legal justification 
or provocation. 

5. The victim suffered great personal pain and 
injury as a result of the shooting, dying more 
than thirty hours after he was initially shot, during 
which time heroic medical and surgical procedures 
were performed in an effort to sustain his life. 

6. The defendant showed no remorse for having 
committed the offense for which he was sentenced 
as evidenced by his courtroom demeanor and non- 
caring attitude throughout the proceedings. 

7. The defendant committed the offense by using 
a rifle firearm. 

8. The defendant, prior to committing the murder 
had been drinking. The defendant had begun drinking 
at approximately 8:00 a.m. on the Friday morning 
of the murder. The clefendant has an established 
pattern of drinking as he did the morning of the 
murder. 

9. The defendant has twice before been given 
periods of probation after convictions. Apparently 
the defendant learned nothing from these past 
periods of probation, in that he has not been able 
to conform his behavior to societal norms and 
standards. 

10. A lesser sentence is not commensurate with the 
seriousness of the defendant's crime. 

11. The sentence imposed in this case is necessary 
to deter others. The portion of Monticello in 
which the victim was killed is an area with small 
grocery stores that sell alcoholic beverages. Some 
of the people who hang around this portion of 
Monticello frequently drink to excess and cause 
trouble and problems. Frequently firearms and other 
deadly weapons are involved in the commission of 
crimes in this area. The crime was committed in 
front of one of these groceries where the 
defendant has been drinking prior to his murdering 
the victim in front of a number of these people. 

12. The Parole and Probation Officer who prepared the 
presentence investigation recommended the defendant 
be sehtenced outside the sentencing guidelines and 
receive not less than a 25 year commitment to the 
Deparmtent of Corrections. 



'13. I n  t h e  c o u r t ' s  op in ion  t h e  evidence as  
p re sen ted  could have e a s i l y  s u s t a i n e d  a 
conv ic t ion  of  murder i n  t h e  f i r s t  degree ."  

(R  45-47; Appendix, p.2-3).  

The Defendant appealed t h e  case cha l l eng ing  on ly  t h e  

sen tenc ing  d e p a r t u r e .  I n  i t s  Opinion f i l e d  June 27, 1985, 

t h e  D i s t r i c t  Court  of Appeal found reasons  number 4 ,  6 and 

13 t o  be improper a s  grounds f o r  depa r tu re .  The Court  

concluded,  however, t h a t  because a m a j o r i t y  of t h e  t r i a l  

judge ' s  reasons f o r  d e p a r t u r e  w e r e  v a l i d ,  clear and convincing,  

h i s  r e l i a n c e  on t h e  t h r e e  impermiss ible  reasons  c o n s t i t u t e d  

on ly  harmless error. However, t h e  Court  c e r t i f i e d  t h e  fol lowing 

q u e s t i o n  as one of  g r e a t  p u b l i c  importance: 

"WHEN AN APPELLATE COURT FINDS THAT A SENTENCING 
COURT RELIED UPON A REASON OR REASONS THAT ARE 
IMPERMISSIBLE UNDER FLA.R.CR.P. 3.701 I N  MAKING 
ITS DECISION TO DEPART FROM THE SHNTENCING 
GUIDELINES, SHOULD THE APPELLATE COURT EXAMINE 
THE OTHER REASONS GIVEN BY THE SENTENCING COURT 
TO DETERMINE IF  THOSE REASONS JUSTIFY DEPARTURE 
FROM THE GUIDELINES OR SHOULD THE CASE BE REMANDED 
FOR A RESENTENCING . " 
(Appendix, p. 4-5) . 
The ~ e f e n d a n t ' s  P e t i t i o n  f o r  Rehearing w a s  den ied  by 

Order of t h e  D i s t r i c t  Court  of  Appeal da t ed  August 5, 1985, 

and t h e s e  proceedings  ensued. 



SUMMARY OF THE ARGUMENT 

The t r i a l  c o u r t  abused i t s  d i s c r e t i o n  i n  t h i s  c a s e  

i n  d e p a r t i n g  t o  t h e  e x t e n t  t h a t  it d i d  from t h e  g u i d e l i n e s  

sen tence .  There a r e  s e v e r a l  common t h r e a d s  t h a t  run through 

t h e  t h i r t e e n  d i f f e r e n t  reasons  s e t  f o r t h  by t h e  t r i a l  c o u r t  

j u s t i f y i n g  t h e  depa r tu re .  

A review o f  a l l  of  t h e s e  reasons  sugges t s  very 

s t r o n g l y  t h a t  t h e  under ly ing  premise o r  b a s i s  upon which 

t h e  t r i a l  c o u r t  depar ted  was a  fundamental d isagreement  w i th  

t h e  ju ry  v e r d i c t .  This  i s  abundantly c l e a r  through t h e  many 

r e f e r e n c e s  by t h e  t r i a l  c o u r t  t o  c e r t a i n  evidence,  l ead ing  t o  

c e r t a i n  conc lus ions ,  a l l  of  which were impl ied ly  r e j e c t e d  by 

t h e  ju ry  i n  t h e i r  v e r d i c t .  

Some of  t h e  reasons  se t  f o r t h  by t h e  t r i a l  c o u r t  a r e  

based upon very  common and o rd ina ry  f a c t u a l  e lements  of t h e  

o f f e n s e  i t s e l f ,  and a r e  i n  some c a s e s ,  merely a  r e c i t a t i o n  

of t h e  a l l e g a t i o n s  i n  t h e  charge.  Also,  some of t h e  reasons  

c i t e d  by t h e  t r i a l  c o u r t  p e r t a i n  t o  f a c t o r s  which a r e  a l r eady  

cons idered  and u t i l i z e d  i n  a r r i v i n g  a t  t h e  presumptive sen tence  

under t h e  g u i d e l i n e s .  

I n  s h o r t ,  t h e  t r i a l  c o u r t  f a i l e d  t o  g i v e  c l e a r  and 

convincing reasons  why t h e  presumptive sen tence  of  t h e  g u i d e l i n e s  

was n o t  a p p r o p r i a t e  i n  t h i s  ca se .  Even assuming, however, t h a t  

t h e r e  was some pe rmis s ib l e  reason f o r  d e p a r t u r e ,  t h e r e  i s  no 

f a c t u a l  suppor t  i n  t h e  record  f o r  t h e  e x t e n t  of t h e  depa r tu re ,  

i . e . ,  doubl ing t h e  recommended sen tence .  Accordingly,  t h e  



judgment and sentence should be reversed and remanded with 

directions that the Defendant be sentenced within the 

guidelines range, or alternatively, the Defendant be sentenced 

by a new judge. 



ISSUE I 

WHETHER THE TRIAL COURT IMPROFERLY DEPARTED 
FROM THE SENTENCING GUIDELINES. 

The Defendant in this case was sentenced to 30 years 

in the Department of Corrections. (R 40-44). The recommended 

guidelines sentencing range was between 12 and 17 years. 

(R 6, 13). The District Court of Appeal found three of the 

thirteen reasons used by the trial court as grounds for 

departure from the recommended guidelines sentence to be 

improper and impermissible. The Defendant would contend that 

the District Court of Appeals did not go far enough. None of 

the reaeons set forth by the trial court are clear and 

convincing reasons to depart from the recommended guidelines 

sentence. 

The stated purpose of the sentencing guidelines is to 

"eliminate unwarranted variation in the sentencing process by 

reducing the subjectivity and intepreting specific offense - 
and offender-related criteria and in defining their relative 

importance in the sentencing decision." Rule 3.701(b), Florida 

Rules of.c.rimina1 procedure. This court recently reaffirmed 

that this provision means just what it says in Albritton v. 

State, 10 F.L.W. 426, (Fla. 1985). This Court concluded 

in Albritton: 



"Departure from t h e  g u i d e l i n e s  a r e  pe rmi t t ed ,  b u t  
judges must e x p l a i n  depa r tu re s  i n  w r i t i n g  and may 
d e p a r t  on ly  f o r  reasons  t h a t  a r e  ' c l e a r  and 
convinc ing ' .  F1a.R.Cr.P. 3.701 (b )  (6 )  , (d )  (11) 
Moreover, t h e  g u i d e l i n e s  d i r e c t  t h a t  depa r tu re s  
' should  b e  avoided un le s s  t h e r e  a r e  c l e a r  and 
convincing reasons  t o  war ran t  aggrava t ing  o r  
m i t i g a t i n g  t h e  sen tence .  ' F1a.R.Cr.P. 3.701 (d )  (11). 
Therefore ,  w h i l e  t h e  r u l e  does n o t  e l i m i n a t e  
j u d i c i a l  d i s c r e t i o n  i n  s en t enc ing ,  a s  respondent  
a rgues ,  it does seek  t o  d i scourage  depa r tu re s  from 
t h e  g u i d e l i n e s .  " 

10 F.L.W. a t  425. 

This  Court  a l s o  h e l d  t h a t  t h e  e x t e n t  of t h e  depa r tu re ,  a s  

w e l l  a s  t h e  d e p a r t u r e  i t se l f ,  was reviewable  by t h e  a p p e l l a t e  

c o u r t .  The Court  concluded: 

" I n  our  view, and w e  s o  ho ld ,  t h e  proper  s t anda rd  
of review i s  whether t h e  judge abused h i s  j u d i c i a l  
d i s c r e t i o n .  An a p p e l l a t e  c o u r t  reviewing a  
d e p a r t u r e  sen tence  should  look t o  t h e  g u i d e l i n e s  
s en t ence ,  t h e  e x t e n t  of t h e  d e p a r t u r e ,  t h e  reasons  
g iven  f o r  t h e  depa r tu re ,  and t h e  r eco rd  t o  
determine i f  t h e  depa r tu re  i s  reasonable . "  

1 0  F.L.W. a t  426. 

An examination of t h e  reasons  s e t  f o r t h  by t h e  t r i a l  

c o u r t  j u s t i f y i n g  i t s  d e p a r t u r e  i n  t h i s  c a s e ,  cons idered  i n  

l i g h t  of t h e  s t a t e d  purpose of t h e  g u i d e l i n e  r u l e s  and t h i s  

C o u r t ' s  op in ion  i n  A l b r i t t o n ,  sup ra ,  r e v e a l s  a  very t h i n l y  

d i s g u i s e d  disagreement by t h e  t r i a l  c o u r t  w i th  t h e  s e v e r i t y  

of t h e  s en t ence  determined t o  b e  a p p r o p r i a t e  under t h e  

g u i d e l i n e s  by cons ide r ing  t h e  a p p r o p r i a t e  f a c t o r s .  Common 

t h r e a d s  run through many of  t h e  reasons ,  b u t  each one w i l l  be  

cons idered  s e p a r a t e l y .  



"1. The offense was carried out with particular 
cruelty in that the offense was committed in the 
presence of family members and close friends." 

This conclusion by the trial court is not supported by 

the evidence at trial or otherwise in the record. The only 

persons to testify as eye witnesses in the trial were neither 

family nor identified as close friends. Although the Defendant 

and other family members had been together drinking and arguing 

earlier, by the time the Defendant had returned with a rifle, 

the victim had already gone inside an apartment and there is 

no indication in the evidence that any of the other family 

members were immediately present. One of the witnesses, Charles 

Hill, testified when asked where the Defendant went when he 

came back with the gun: 

"When he came across the road, he came walking 
straight toward where we were standing, and after 
he didn't see nobody, he walked over by the store, 
and I didn't see him then after he walked over by 
the store. 

Proof supporting a departure must be clear and convincing 

and "implication is not enough". Ryder v. State, So. 2d 

10 F.L.W. (Fla. DCA Wyman v. State, 

So.2d 118 (Fla. 1st DCA 1984); Brooks v. State, 456 So.2d 1305 

(Fla. 1st DCA 1984); Lindsey v. State, 

DCA 1984). 

Even if the trial court's conclusion was correct, the 

fact that the victim was shot in front of family members or 



c l o s e  f r i e n d s  would n o t  be a  c l e a r  and convincing r ea son  t o  

agg rava t e  t h e  Defendan t ' s  s en t ence .  Unfo r tuna t e ly ,  homicides 

and aggrava ted  b a t t e r i e s  ve ry  f r e q u e n t l y  occu r  w i t h i n  f a m i l i e s  

and fami ly  members a r e  o f t e n  t h e  w i t n e s s e s  o f  t h e s e  crimes, 

a s  w e l l  a s  t h e  v i c t i m .  Rout ine  f a c t s  which a r e  common and 
I 

have no r e a l  r e l e v a n c e  t o  s en t enc ing  have been h e l d  n o t  t o  

be v a l i d  r ea sons  f o r  d e p a r t u r e .  Thomas v. S t a t e ,  461 So.2d 

234 (F l a .  1st DCA 1984 ) ;  Higgs v. S t a t e ,  455 So.2d 451 (F l a .  

5 t h  DCA 1984 ) .  

F i n a l l y ,  it should  be  noted t h a t  c r u e l t y  g e n e r a l l y  

i m p l i e s  some s o r t  o f  s p e c i f i c  i n t e n t  and a n t i c i p a t e d  r e s u l t .  

The j u r y  imp l i ed ly  r e j e c t e d  any imputed c r u e l t y  on t h e  P a r t  

o f  t h e  Defendant  i n  t h i s  c a s e  by i t s  r e f u s a l  t o  c o n v i c t  o f  t h e  

crime charged,  i . e . ,  f i r s t  degree  murder. 

" 2 .  The Defendant  f i r e d  t h e  f a t a l  s h o t  from a  
p u b l i c  s t ree t  w h i l e  t h e  v i c t i m  was i n  t h e  doorway 
o f  h i s  home e v i c i n g  a  f l a g r a n t  d i s r e g a r d  f o r  t h e  
s a f e t y  of  o t h e r s . "  

Th i s  conc lu s ion  i s  l i k e w i s e  n o t  suppor ted  by t h e  r eco rd .  

There i s  a  d i s p u t e  i n  t h e  ev idence  a s  t o  e i t h e r  e x a c t l y  how, 

when, and under  what c i rcumstances  t h e  f a t a l  s h o t  was f i r e d .  

One of  t h e  S t a t e ' s  w i t n e s s e s ,  Gene Sanders ,  t e s t i f i e d  t h a t  t h e  

v i c t i m  was s h o t  i n  t h e  doorway from 6 t o  8  f e e t  away. (R 84-88). 

Another S t a t e  w i t n e s s ,  B e s s i e  L e e  Conway, t e s t i f i e d  t h a t  t h e  

Defendant had p u l l e d  t h e  v i c t i m  o u t  o f  h i s  house and t h a t  t hey  

w e r e  " t u s s l i n g "  on t h e  ground when t h e  gun went o f f .  (R 118-120). 



Obviously, a  conv ic t ion  f o r  second degree murder, by 

i t s  very  n a t u r e ,  evidences  a  d i s r e g a r d  f o r  t h e  s a f e t y  of 

o t h e r s ;  s o  does d r i v i n g  under t h e  i n f l u e n c e  of a l c o h o l ,  o r  

r e c k l e s s  d r i v i n g ,  o r  an armed robbery of  a  bank o r  o t h e r  

p l a c e  i n  which t h e  p u b l i c  i s  l i k e l y  t o  be. This i s  n o t  a  

s u f f i c i e n t  reason  t o  aggrava te  t h e  sen tence .  

"The o f f e n s e  was planned by t h e  defendant  a s  
evidenced by t h e  f a c t  t h a t  a f t e r  he arged wi th  
t h e  v i c t i m  he walked approximately t h r e e  t e n t h s  
of a  m i l e  t o  g e t  h i s  r i f l e  and r e tu rned  t h e  s m e  
d i s t a n c e  t o  t h e  scene and s a i d  t o  an under taker  
a long  t h e  r o u t e  ' w a i t  he re  I ' m  gonna br ing  you one 
i n  a  few minutes '  o r  words t o  t h a t  e f f e c t .  The 
defendant  then  s a t  down on a  bench a c r o s s  from 
t h e  v i c t i m ' s  home f o r  s e v e r a l  minutes be fo re  he  
s h o t  t h e  v i c t im .  " 

a The conc lus ion tha t  the crime was "planned" imp l i e s  a  

d e l i b e r a t e n e s s  o r  p remedi ta t ion  which was impl ied ly  r e j e c t e d  

by t h e  ju ry  i n  i t s  r e f u s a l  t o  f i n d  t h e  Defendant g u i l t y  f o r  

f i r s t  degree  murder a s  charged. I t  i s  i n t e r e s t i n g  t h a t  t h e  

D i s t r i c t  Court  of Appeal r e j e c t e d  bo th  reason  number 4 and 

reason  number 13,' f o r  e s s e n t i a l l y  t h e  same reason.  A s  t h e  

Court  s t a t e d :  

'4. The o f f e n s e  f o r  which t h e  defendant  was sentenced 
was committed i n  a  c a l c u l a t e d  manner wi thout  p r e t e n s e  
of moral o r  l e g a l  j u s t i f i c a t i o n  o r  provocat ion.  

13. I n  t h e  C o u r t ' s  op in ion  t h e  evidence a s  presen ted  
could have e a s i l y  sus t a ined  a  conv ic t ion  of  murder 
i n  t h e  f i r s t  degree.  



"Reason number f o u r  i s  an impermiss ible  reason f o r  
a d e p a r t u r e  from t h e  g u i d e l i n e s  sen tence .  By conv ic t ing  
Scur ry  of t h e  l e s s e r  included o f f e n s e  of second 
degree  murder, t h e  ju ry  obvious ly  d i d  n o t  f e e l  t h e  
crime w a s  committed wi th  t h e  neeessary  premedi ta t ion  
o r  c a l c u l a t i o n  t o  s u s t a i n  a conv ic t ion  f o r  f i r s t  
degree  murder. Therefore ,  t h e  t r i a l  judge inc luded  
a  f a c t o r  r e l a t i n g  t o  t h e  i n s t a n t  o f f e n s e  f o r  which 
a  conv ic t ion  was n o t  ob t a ined ,  which v i o l a t e s  
F l o r i d a  Rule of Criminal  Procedure 3.701(d) (11). 
The t r i a l  judge, i n  doing s o ,  ' improper ly  usurped 
t h e  j u r y ' s  f u n c t i o n  when, i n  f a c t ,  t h e  ju ry  
r e j e c t e d  t h e  a l l e g a t i o n s  t h a t  a p p e l l a n t  commited 
t h e  c r ime '  w i th  t h e  necessary  premedi ta t ion .  
C a r t e r .  v.  S t a t e ,  10 F.L.W. 664, 665 (F l a .  1st DCA 
March 13,  1 9 8 5 ) .  Cf; Burch v .  S t a t e ,  462 So.2d 548 
(F l a .  1st DCA 1985) ;  Brooks v. S t a t e ,  456 So.2d 
1305 (F l a .  1st DCA 1984) .  Under t h e  same r a t i o n a l e ,  
reason  number t h i r t e e n  i s  an impermiss ible  reason  
f o r  depa r tu re . "  

(Appendix, p. 3-4) . 
I t  i s  d i f f i c u l t  t o  imagine a  murder t h a t  i s  planned b u t  i s  y e t  

a t  t h e  same t i m e  n o t  c a l c u l a t e d  o r  premedi ta ted.  I t  i s  suggested 

t h a t  r ea sons  3 ,  4 and 10 a r e  e s s e n t i a l l y  e l a b o r a t i o n s  of reason  

number 13. That  i s ,  t h e  t r i a l  c o u r t  simply d i d  n o t  a g r e e  w i th  

t h e  j u r y ' s  v e r d i c t ,  thought  it was a  mis take ,  and was determined 

t o  " c o r r e c t "  t h a t  mis take .  

"The o f f e n s e  f o r  which t h e  defendant  was sentenced 
was committed i n  a  c a l c u l a t e d  manner wi thout  
p r e t e n s e  of moral  o r  l e g a l  j u s t i f i c a t i o n  o r  provo- 
c a t i o n .  " 

The D i s t r i c t  Court  of Appeal p rope r ly  r e j e c t e d  t h i s  

reason.  



"5. The victim suffered great personal pain and 
injury as a result of the shooting, dying more 
than thirty hours after he was initially shot, during 
which time heroic medical and surgical procedures 
were performed in an effort to sustain his life." 

This conclusion is supported by the record. Again, 

however, as vile and detestable as it may be, the shooting in 

this case is not so unusual or uncommon, or any different from 

any other second degree murders, regardless of how the homicide 

is accomplished. There is no evidence that the Defendant 

purposely tortured his victim or intended the great personal 

pain and injury the court refers to. The jury found that the 

Defendant acted in a manner eoidincinga depraved mind regardless 

of human life and the facts and circumstances are consistent 

with that. That does not mean the sentence should be aggravated. 

Otherwise, all second degree murders would be so aggravated. 

"6. The defendant showed no remorse for having 
committed the offense for which he was sentenced 
as evidence by his courtroom demeanor and non- 
caring attitude throughout the proceedings." 

The District Court of Appeal properly rejected this 

reason. 

"7. The defendant committed the offense by using 
a rifle firearm." 

This factor is inherent in the charge which alleged that 

the Defendant killed the victim by "shooting him with a firearm". 

(R 1) , 462 So.2d 832 (Fla. 4th DCA 1984) ; 



Bowdoin v. S t a t e ,  464 So.2d 596 (F l a .  4 th  DCA 1985) .  This 

reason  could  j u s t  a s  e a s i l y  have r ead  " t h e  defendant  committed 

t h e  o f f e n s e  by us ing  a  bu tcher  k n i f e ,  a b a s e b a l l  b a t ,  [ i n s e r t  

weapon of your cho ice ] . "  I t  i s  submi t ted  t h a t  t h i s  i s  n o t  

t h e  t ype  of reason  o r  j u s t i f i c a t i o n  t h a t  it a n t i c i p a t e d  i n  t h e  

s en t enc ing  g u i d e l i n e s  a s  being j u s t i f i c a t i o n  f o r  depa r tu re .  

"8. The defendant ,  p r i o r  t o  committing t h e  murder 
had been d r ink ing .  The defendant  had begun d r ink ing  
a t  approximately 8:00 a.m. on t h e  Fr iday  morning 
of t h e  murder. The defendant  has an e s t a b l i s h e d  
p a t t e r n  of d r i n k i n g  as he d i d  t h e  norming of  t h e  
murder. " 

I n  Owen v.  S t a t e ,  4 4 1  So.2d 1111 (Fla .  3rd  DCA 1983) ,  

t h e  defendant  was charged wi th  f i r s t  degree  murder and t h e  ju ry  

r e t u r n e d  a  v e r d i c t  of  second degree  murder. I n  j u s t i f y i n g  

r e t e n t i o n  of j u r i s d i c t i o n ,  t h e  c o u r t  s t a t e d  t h a t  "defendant  

consumed enough a l c o h o l  over  a  pe r iod  of t i m e  t o  b o l s t e r  

courage t o  commit t h e  murder". The a p p e l l a t e  c o u r t  r eve r sed  

t h e  t r i a l  c o u r t ' s  r e t e n t i o n  of j u r i s d i c t i o n  holding t h a t t h i s  

c o n c l u s i ~ n  was c o n t r a r y  t o  t h e  ju ry  v e r d i c t .  4 4 1  So.2d a t  1113. 

I n t o x i c a t i o n  is an a b s o l u t e  de fense  t o  any crime 

r e q u i r i n g  a  s p e c i f i c  i n t e n t .  Edwards v.  S t a t e ,  428 So.2d 357 

(F l a .  3 rd  DCA 1983) ;  Russe l l  v .  S t a t e ,  373 So.2d 97 (F l a .  2nd 

DCA 1979) .  This  was t h e  defense  urged i n  t h i s  case .  ( R  23-25, 

3 0 ) .  A s  t h e  c o u r t  noted i n  Owen v. S t a t e ,  sup ra ,  t o  enhance 

a d e f e n d a n t ' s  s en t ence  because he  r a i s e d  t h i s  defense  

s u c c e s s f u l l y  a t  t r i a l ,  has a  c h i l l i n g  e f f e c t  on de fendan t ' s  

a s s e r t i o n  of h i s  r i g h t  t o  t r i a l .  



This Court had held that it is error to utilize a 

mitigating circumstance, or its absence, as an aggravating 

factor. Miller v. State, 373 So.2d 882 (Fla. 1979). (trial 

judge's use of defendant's mental illness as aggravating 

factor.) It would be ironic indeed if the defense of intoxication 

which was apparently favorably received by the jury and resulted 

in a conviction of a lesser included offense, was to be 

considered appropriate in disregarding the jury's verdict and 

aggravating the sentence. 

"9. The defendant has twice before been given 
periods of probation after convictions. Apparently 
the defendant learned nothing from these past 
periods of probation, in that he has not been able 
to conform his behavior to societal norms and 
standards. " 

The fact that the Defendant had twice been on probation 

is a factor already included in reaching the recommended 

guidelines sentence and is not a proper reason for departure. 

Albritton v. State, 10 F.L.W. 426. (Fla. 1985); Hendrix 

v. State, 1.0 F.L.W. 425 (Fla. 1985); Napoles v. State, 

10 F.L.W. 337 (Fla. 1st DCA 1985); Burch v. State, 462 So.2d 

549 (Fla. 1st DCA 1985). It should be noted that this is not 

a case in which the Defendant violated probation, Carter v. 

State, 452 So.2d 953 (Fla. 5th DCA 1984). Nor is this a case 

where there is an allegation or evidence that the Defendant was 

not amenable to rehabilitation. Kiser v. State, 455 So.2d 

1071 (Fla. 1st DCA 1984). 



"10. A lesser sentence is not commensurate with 
the seriousness of the defendant's crime." 

Again, this statement merely reflects a disagreement 

by the trial court with the guidelines sentence recommended. 

It is suggested that this statement, in conjunction with the 

reasons set forth by the trial court in number 12, 13, 3 ,  

4, 7, all underline the basic reason for departure, i.e., the 

trial court disagreed with the jury's verdict. A departure 

for this reason, with others annexed largely as rationalizations, 

contradicts the entire purpose and philosophy of the guidelines. 

As the dissenting opinion of Justice Sharp in Hendrix v. State, 

455 So.2d 449 (FLa. 2nd DCA 1984),1correctly points out: - 
"The trial judge in this case thought the presumptive 
sentence was too light of punishment for this crime 
and this defendant with his prior record. I agree. 
However, the degree of punishment afforded by the 
guidelines, or lack thereof, should not be grounds 
for enhancement. The basic problem is that generally 
light punishments programmed as presumptively 
correct in the guidelines. 

The legislature can remedy this problem. However, 
if in the meantime the courts render the guidelines 
meaningless by allowing departures in violation of 
guideline rules and mandates, there will be nothing 
left to remedy. Sentencing guidelines in Florida 
will become an interesting but failed social 
experiment. " 

"11. The sentence imposed in this case is necessary 
to deter others. The portion of Monticello in 
which the victim was killed in an area with small 
grocery stores that sell alcoholic beverages. Some 
of the people who hang around this portion of 
Monticello frequently drink to excess and cause 
trouble and problems. Frequently firearms and other 



'deadly weapons are involved in the commission of 
crimes in this area. The crime was committed in 
front of one of these groceries where the 
defendant has been drinking prior to his murdering 
the victim in front of a number of these people." 

While deterence of others is a legitimate reason for 

punishment, it should not be used as a basis for aggravation 

of a sentence. Were it otherwise, "all punishments would 

automatically be aggravated, the very antithesis of what the 

guidelines were designed to accomplish." ~illiams v. State, 

462 So.2d 23 (Fla. 4th DCA 1984). 

"12. The Parole and Probation Ofsicer who prepared 
the presentence investigation recommended the 
defendant be sentenced outside the sentencing guidelines 
and receive not less than a 25 year commitment to the 
Department of Corrections." 

This reason is essentially "passing the buck". The 

recommendation of the author of the presentence investigation 

report is not a justification for departure. The court should 

independently exercise its function in determining the proper 

sentence. At best, it is only a culmination of those factors 

which are presented in the presentence investigation report. 

"13. In the court's opinion the evidence as 
presented could have easily sustained a conviction 
of murder in the first degree." 

The District Court of Appeal properly rejected this 

reason as a grounds for departure. 



Thus, none of the reasons cited by the trial court 

are clear and convincing under the facts and circumstances 

of this case to justify a departure from the recommended 

guidelines sentence. 



ISSUE I1 

WHEN AN APPELLATE COURT FINDS THAT A SENTENCING 
COURT RELIED UPON A REASON OR REASONS THAT ARE 
IMPERMISSIBLE UNDER FLl4.R.CR.P. 3.701 I N  MAKING 
ITS DECISION TO DEPART FROM THE SENTENCING 
GUIDELINES, SHOULD THE APPELLATE COURT EXAMINE 
THE OTHER REASONS GIVEN BY THE SENTENCING COURT 
TO DETERMINE I F  THOSE REASONS JUSTIFY DEPARTURE 
FROM THE GUIDELINES OR SHOULD THE CASE BE REMANDED 
FOR A RESENTENCING. 

I n  t h e  r e c e n t  case of A l b r i t t o n  v. S t a t e ,  10 F.L.W. 

426 (F la .  1985) ,  t h i s  Court  addressed t h i s  same i s s u e .  The 

F i f t h  D i s t r i c t  Court  of Appeal had he ld  i n  A l b r i t t o n  t h a t  "a  

depa r tu re  sen tence  can be  upheld on appeal  i f  it i s  supported 

by any v a l i d  ( " c l e a r  and convincing") reason wi thout  t h e  

n e c e s s i t y  of  a remand i n  every case."  A l b r i t t o n  v. S t a t e ,  458 

320, 321 (F la .  5 th  DCA 1984).  The D i s t r i c t  Court  of Appeal i n  

A l b r i t t o n  a l s o  h e l d  t h a t  t h e  e x t e n t  of a depa r tu re  from t h e  

g u i d e l i n e s  i s  n o t  s u b j e c t  t o  a p p e l l a t e  review provided it does 

n o t  exceed t h e  maximum s t a t u t o r y  sen tence  au thor ized  by t h e  

l e g i s l a t u r e  f o r  t h e  o f f e n s e  i n  ques t ion .  , This  Court disagreed:  

"We adopt t h i s  s t anda rd  and hold t h a t  when a 
depa r tu re  sen tence  i s  grounded on both v a l i d  
and i n v a l i d  reasons t h a t  t h e  sen tence  should 
be  reversed  and t h e  case  remanded f o r  resentenc ing  
u n l e s s  t h e  s t a t e  i s  a b l e  t o  show beyond a  reasonable  
doubt t h a t  t h e  absence of t h e  i n v a l i d  reasons would 
not  have e f f e c t e d  t h e  depa r tu re  sen tence ."  

A l b r i t t o n ,  supra ,  a t  426. 

A s  t o  t h e  e x t e n t  of depa r tu re  t h i s  Court he ld :  

" I n  our  view, and w e  s o  hold ,  t h e  proper  s t anda rd  
of review i s  whether t h e  judge abused h i s  j u d i c i a l  
d i s c r e t i o n .  An a p p e l l a t e  c o u r t  reviewing a depa r tu re  
sen tence  should look t o  t h e  g u i d e l i n e s  sen tence ,  t h e  
e x t e n t  of t h e  depa r tu re ,  t h e  reasons given f o r  t h e  
depa r tu re ,  and t h e  record  t o  determine i f  depa r tu re  i s  
reasonable .  " 



A l b r i t t o n  v .  S t a t e ,  sup ra ,  a t  526 .  

The q u e s t i o n  then  i n  t h i s  c a s e  i s  whether t h e  S t a t e  i s  

a b l e  t o  show beyond a  reasonable  doubt  t h a t  t h e  absence of t h e  

i n v a l i d  reasons  would n o t  have a f f e c t e d  t h e  d e p a r t u r e  sen tence .  

If one t a k e s  a  very  c y n i c a l  view of  s en t enc ing  one could very  

e a s i l y  a rgue  t h a t  a  t r i a l  c o u r t  genera ly  makes up h i s  mind 

t o  d e p a r t  based upon a  fundamental d isagreement  w i t h  t h e  

s e v e r i t y  o f  t h e  s en t ence ,  and then  " r a t i o n a l i z e s "  t h e  

d e p a r t u r e  by formula t ing  reasons  t h a t  t h e  r u l e s  o r  c a s e  law 

suppor t  may j u s t i f y  t h a t  d e p a r t u r e .  Under t h i s  reasoning  

a lmos t  every  d e p a r t u r e  t h a t  was based i n  p a r t  a t  l e a s t  on a  

p e r m i s s i b l e  reason would b e  upheld. 

a I t  is  a l s o  sugges ted  t h a t  it i s  n o t  p roper ,  a s  t h e  

D i s t r i c t  Court  o f  Appeal appa ren t ly  d i d  i n  t h i s  c a s e ,  t o  

count  t h e  number of reasons  given by a  t r i a l  c o u r t  and a f f i r m  

o r  r e v e r s e  depending on whether t h e  m a j o r i t y  of  t h o s e  reasons  

a r e  p e r m i s s i b l e  o r  impermi.ssible. 

The b e t t e r  reasoned approach,  t h a t  sugges ted  by t h e  

d e c i s i o n  i n  A l b r i t t o n ,  is t h a t  t h e  t r i a l  c o u r t  should b e  given 

t h e  b e n e f i t  of  t h e  doubt. I f  an  a p p e l l a t e  c o u r t  determines  

t h a t  c e r t a i n  reasons  a r e  impermiss ible  and should n o t  be 

cons idered ,  it should be presumed t h a t  t h e  t r i a l  c o u r t  w i l l  

aga in  review h i s  d e c i s i o n  and consc ious ly  d i s r e g a r d  t h o s e  reasons  

which he r e l i e d  upon i n  reach ing  h i s  de t e rmina t ion  of an  

a p p r o p r i a t e  s en t ence  be fo re .  



If the extent of the departure is also reviewable 

by the appellate court, it would seem to be extremely difficult 

to make a determination that the absence of one or more 

impermissible reasons would not have affected the decision to 

depart, or at least the decision as to the extent of departure. 

There is nothing in the record of the present case to 

suggest or support the implied finding that the Defendant's 

recommended guideline sentence should be doubled in order for 

the sentence to be appropriate. It is suggested that, in 

accord with Albritton, the greater the extent of departure, 

the greater the scrutiny:.that should be applied in the 

justification for that departure. In the present case, even 

if there is deemed to be one or more permissible reasons, those • reasons cannot justify the extent of departure. 



CONCLUSION 

WHEREFORE, f o r  t h e  r e a sons  s e t  f o r t h  above, t h e  

Defendant  p r ays  t h i s  Cou r t  w i l l  quash t h e  d e c i s i o n  o f  t h e  

D i s t r i c t  Cour t  of  Appeal and remand t h i s  c a s e  w i t h  d i r e c t i o n s  

t h a t  t h e  Defendant  be  s en t enced  w i t h i n  t h e  recommended 

g u i d e l i n e s  range ,  o r  a l t e r n a t i v e l y ,  t h a t  t h e  Defendant  b e  

r e sen t enced  by a d i f f e r e n t  judge w i t h  a p p r o p r i a t e  i n s t r u c t i o n s .  
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