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SUMMARY OF THE ARGUMENT 

The f a c t s  and t h e  i s s u e s  r a i s e d  i n  t h i s  a p p e a l  p r e s e n t  

a  ve ry  c l a s s i c  example o f  a  fundamental  d i f f e r e n c e  o f  op in ion  

among t h e  bench and b a r  a s  t o  t h e  p rope r  p h i l o s o p h i c a l  approach 

t o  g u i d e l i n e s  i s s u e s .  I t  i s  submi t t ed  t h a t  t h i s  c o u r t  i n  

A l b r i t t o n  v. S t a t e ,  10 FLW 4 2 6  ( F l a .  1985) h a s  c o r r e c t l y  t a k e n  

a  s t a n c e  which r e q u i r e s  t h a t  t h e  s t a t e d  purposes  and g o a l s  of 

t h e  g u i d e l i n e s  be adhered  t o  a t  s en t enc ing .  That  i s ,  

d e p a r t u r e  from t h e  g u i d e l i n e s  i s  d i s cou raged  and a  t r i a l  

c o u r t  w i l l  have  t o  show " c l e a r a n d  conv inc ing"  r ea sons  why a  

p a r t i c u l a r  c a s e  i s  unique o r  unusua l  s o  a s  t o  j u s t i f y  a  

d e p a r t u r e .  I f  t h e  g u i d e l i n e s  a r e  t o  be e f f e c t i v e ,  it i s  

e s s e n t i a l  t h a t  a l l  concerned unders tand  t h a t  t h e  s e n t e n c i n g  

g u i d e l i n e s ,  by n e c e s s i t y ,  have e lmina t ed  some of  t h e  d i s c r e t i o n  

t r a d i t i o n a l l y  e x e r c i s e d  by s e n t e n c i n g  c o u r t s .  

Applying t h e  A l b r i t t o n  r a t i o n a l  and c r i t e r i a  t o  t h i s  

c a s e ,  it i s  a p p a r e n t  t h a t  a  r e s e n t e n c i n g  shou ld  be  h e l d .  There 

a r e  n o t  c l e a r  and conv inc ing  r ea sons  t h a t  d i s t i n g u i s h  t h i s  c a s e  

s u f f i c i e n t l y  from o t h e r s  wdth s i m i l a r  cha rge s  and a  s i m i l a r  

s i t u a t e d  de fendan t .  Even more s o ,  t h e r e  c e r t a i n l y  i s  n o t  

clear and conv inc ing  r ea sons  i n  t h e  r e c o r d  t o  j u s t i f y  t h e  e x t e n t  

of  d e p a r t u r e .  
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ARGUMENT 

ISSUE I 

WHETHER THE TRIAL COURT IMPROPERLY DEPARTED 
FROM THE SENTENCING GUIDELINES. 

The State argues that the thrust of the Petitioner's 

argument is that the trial judge erred in considering circumstances 

surrounding the offense. (~espondent's Brief, page 4). The 

Respondent has misunderstood the point of Petitioner's argument. 

It is not that the trial court erred in considering circumstances 

surrounding the offense. Rather, it is the fact that the trial 

court considered facts and circumstances that were in dispute 

and were impliedly rejected by the jury's verdict, and relied 

upon facts and circumstances that were very common and ordinary 

factual elements of the offense itself in departing from the 

guidelines recommenced sentence. 

The State argues that the sentencing guidelines are just 

that, guidelines, and that Petitioner's argument usurps the 

judicial discretion in the sentencing process which those guidelines 

intended. (Respondent's Brief, page 6). 

The Petitioner would submit, however, that this apparent 

conflict in basic philosophy as to the nature of the guidelines 

and how they should be applied was resolved by this Court in 

Albritton v. State, 10 FLW 426 (Fla. 1985). As this Court 

stated: 

"Departure from the guidelines are permitted, but 
judges must explain departures in writing and may 
depart only for reasons that are 'clear and 
convincing'. F1a.R.Cr.P. 3.701 (b) (6), (d) (11). 



'Moreover, t h e  g u i d e l i n e s  d i r e c t  t h a t  d e p a r t u r e s  
' s hou ld  be avoided u n l e s s  t h e r e  a r e  c l e a r  and 
conv inc ing  r ea sons  t o  w a r r a n t  agg rava t i ng  o r  
m i t i g a t i n g  t h e  s en t ence .  ' F1a.R.Cr.P. 3.701 (d )  (11) . 
The re fo r e ,  wh i l e  t h e  r u l e  does  n o t  e l i m i n a t e  
j u d i c i a l  d i s c r e t i o n  i n  s e n t e n c i n g ,  a s  r esponden t  
a rgues ,  it does  seek  t o  d i s cou rage  d e p a r t u r e s  from 
t h e  g u i d e l i n e s . "  

10 FLW a t  425. 

The P e t i t i o n e r  would submi t  t h a t  t h e  above quo ted  language 

p l a c e s  a  much s t r ic ter  s t a n d a r d  on t h e  s e n t e n c i n g  c o u r t  t h a n  

t h e  S t a t e  s u g g e s t s .  I n  o r d e r  t o  d e p a r t  from a  recommended 

g u i d e l i n e s  s e n t e n c e ,  a  s e n t e n c i n g  c o u r t  must answer,  w i t h  c l e a r  

and conv inc ing  r e a s o n s :  "Why i s  t h i s  c a s e  d i f f e r e n t  from o t h e r  

c a s e s  w i t h  s i m i l a r  cha rge s  o r  de f endan t s  w i t h  s i m i l a r  c r i m i n a l  

h i s t o r i e s  and o t h e r  s i m i l a r  f a c t o r s ? "  A mere r e c i t a t i o n  of 

t h e  f a c t s  which c o n s t i t u t e  t h e  e lements  of  t h e  o f f e n s e ,  o r  

f a c t s  which a r e  d i s p u t e d  o r  i m p l i e d l y  r e j e c t e d  by a  j u r y ' s  

v e r d i c t ,  i s  n o t  s u f f i c i e n t .  

The S t a t e  a rgu es  t h a t  t h e  P e t i t i o n e r  was s en t enced  t o  

t h i r t y  y e a r s  and "should  be g r a t e f u l  f o r  it." ( ~ e s p o n d e n t ' s  

B r i e f ,  page 3-4) .  A l l  o f  t h e  c a s e s  c i t e d  by t h e  S t a t e ,  however, 

on t h i s  p o i n t ,  were dec ided  p r i o r  t o  t h i s  C o u r t ' s  d e c i s i o n  i n  

A l b r i t t o n  v .  S t a t e ,  s u p r a ,  which p rov ide s  t h a t  t h e  e x t e n t  of 

d e p a r t u r e  i s  rev iewable .  I t  is  sugges t ed  t h a t  t h e r e  i s  no th ing  

i n  t h e  r e c o r d  i n  t h i s  c a s e  t o  s u g g e s t  o r  s u p p o r t  t h e  imp l i ed  

f i n d i n g  t h a t  t h e  De fendan t ' s  recommended g u i d e l i n e  s e n t e n c e  

shou ld  be doubled i n  o r d e r  f o r  t h e  s en t ence  t o  b e  a p p r o p r i a t e .  

I t  i s  sugges t ed  t h a t  i f  t h e  s e n t e n c i n g  g u i d e l i n e s  a r e  



to be effective trial courts will have to do more than pay 

"lip service" to the guidelines' requirements that there be 

clear and convincing reasons before there is a departure from 

the guideline range. A mere philosophical difference with the 

recommended sentence should not be a basis for departure. 



CONCLUSION 

WHEREFORE, f o r  t h e  reasons  s e t  f o r t h  above, t h e  

Defendant p rays  t h i s  Court  w i l l  quash t h e  d e c i s i o n  of t h e  

D i s t r i c t  Court  of Appeal and remand t h i s  case wi th  d i r e c t i o n s  

t h a t  t h e  Defendant be sentenced w i t h i n  t h e  recommended 

g u i d e l i n e s  range,  o r  a l t e r n a t i v e l y ,  t h a t  t h e  Defendant be 

resen tenced  by a d i f f e r e n t  judge wi th  a p p r o p r i a t e  i n s t r u c t i o n s .  
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