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INTRODUCTION 

The P e t i t i o n e r ,  Blue Cross and Blue Shie ld  of F lo r ida ,  I n c . ,  was t h e  

appe l l an t  i n  t h e  Third D i s t r i c t  of Appeal and was t h e  p l a i n t i f f  i n  t h e  

t r i a l  cou r t .  I n  t h i s  b r i e f  t h e  P e t i t i o n e r  s h a l l  be r e f e r r e d  t o  a s  "Blue 

Cross". The Respondents, Ryder Truck Renta l ,  I nc . ,  S  & M Cypress Co., 

I n c . ,  and S t an l ey  E a r l  E ib ,  were t h e  appe l l ee s  i n  t h e  Third D i s t r i c t  Court 

of Appeal and were t h e  defendants  i n  t h e  t r i a l  cou r t .  The Respondents w i l l  

be c o l l e c t i v e l y  r e f e r r e d  t o  i n  t h i s  b r i e f  a s  " ~ ~ d e r " .  The symbol "A" s h a l l  

s tand  f o r  P e t i t i o n e r ' s  Appendix which has  been prev ious ly  f i l e d .  

STATEMENT OF THE CASE AND FACTS 

Ryder accep t s  t he  s ta tement  of t h e  case  and f a c t s  a s  contained wi th in  

t h e  f i r s t  two paragraphs of Blue Cross '  s ta tement  appearing a t  page one of 

i t s  b r i e f .  However, Ryder s t r o n g l y  d i s ag rees  wi th  t he  f a c t s  a s  s t a t e d  i n  

t he  t h i r d  paragraph of Blue Cross '  s ta tement  of t he  case  and f a c t s .  The 

Third D i s t r i c t  Court of Appeal d id  no t  reach t h e  i s s u e  of t h e  v a l i d i t y  of 5 

627.372 F l a .  S t a t .  (1983),  i n s t ead  f i nd ing  t h a t  such a  c la im lacked 

m e r i t .  S i m i l a r l y ,  Blue Cross f u r t h e r  e r roneous ly  s t a t e s  t h a t  t he  Third 

D i s t r i c t  exp re s s ly  construed provis ions  of t h e  F l o r i d a  Cons t i t u t i on ,  t o  

w i t :  A r t i c l e  1 Sec t ion  21 F l o r i d a  Cons t i t u t i on .  No such cons t ruc t ion  of 

s a i d  a r t i c l e  i s  e i t h e r  expressed o r  implied i n  t h e  opinion:  

We r e j e c t  a s  without  m e r i t  Blue Cross '  
conten t ion  t h a t  t he  c o l l a t e r a l  source r u l e ,  
$627.7372, i s  u n c o n s t i t u t i o n a l l y  appl ied  
h e r e  . . .Thus, i t  would be p o i n t l e s s  t o  e n t e r t a i n  
t h e  no t ion  of a  c o n s t i t u t i o n a l  d e n i a l  of access  where 
t he  a s s e r t e d  c la im simply does no t  e x i s t .  (A-12). 



SUMMARY OF ARGUMENT 

The d e c i s i o n  of t h e  Third D i s t r i c t  Court of Appeal does not  c o n f l i c t  

wi th  t he  w r i t t e n  opinion of any o t h e r  d i s t r i c t  cou r t  of appeal  o r  t h e  

Supreme Court of F lo r ida .  The f a c t s  and i s s u e s  d e a l t  wi th  by t h e  Third 

D i s t r i c t  a r e  a n a l y t i c a l l y  d i f f e r e n t  from those of the  cases  r e l i e d  upon by 

Blue Cross and t h e r e  is  n o t ,  nor can t h e r e  be any express  c o n f l i c t  under 

t h e  circumstances.  

The Third D i s t r i c t  Court of Appeal never dec la red  v a l i d  $627.7372 f o r  

t he  simple reason  t h a t  the  ma t t e r  of t h e  c o n s t i t u t i o n a l i t y  of s a id  s t a t u t e  

was never reached. The language of t he  opinion makes c l e a r  t h a t  t h i s  

argument was r e j e c t e d  a s  wi thout  m e r i t  and f u r t h e r  was unnecessary t o  t h e  

Third ~ i s t r i c t ' s  dec i s ion .  

F i n a l l y ,  t h e  Third D i s t r i c t  Court of Appeal never construed A r t i c l e  I 

Sec t ion  21 of t h e  F l o r i d a  C o n s t i t u t i o n  and exp re s s ly  s t a t e d  t h a t  i t  was 

p o i n t l e s s  t o  e n t e r t a i n  t he  no t ion  of a  c o n s t i t u t i o n a l  d e n i a l  of access  

where t he  underlying c la im never ex i s t ed  i n  t h e  f i r s t  i n s t ance .  There can 

ha rd ly  be an express  cons t ruc t ion  of a  s e c t i o n  of t he  F l o r i d a  C o n s t i t u t i o n  

when t h e  D i s t r i c t  Court of Appeal never reaches the  i s s u e  a t  a l l .  

Accordingly, t h e  p e t i t i o n  f o r  d i s c r e t i o n a r y  review should be denied.  



ARGUMENT 

I. THERE IS NO CONFLICT WITH THE DECISION OF ANY 
APPELLATE COURT, AND NO BASIS TO INVOKE THE 
DISCRETIONARY JURISDICTION OF THIS COURT. 

A s  i t  has  c o n s i s t e n t l y  done throughout  t h e  course  of t h e  a p p e l l a t e  

p roceed ings  i n  t h i s  c a s e ,  Blue Cross  once more a t t e m p t s  t o  a p p l y  i t s  

p e c u l i a r l y  c i r c u l a r  l o g i c  t o  g i v e  t o r t u r e d  c o n s t r u c t i o n s  t o  o t h e r w i s e  

s t r a i g h t f o r w a r d  p r i n c i p l e s  of law and c a s e s ,  i n  o r d e r  t o  c r e a t e  arguments 

and i s s u e s ,  when none i n  f a c t  e x i s t .  Blue Cross would have t h i s  Court  

b e l i e v e  t h a t  t h e  Th i rd  D i s t r i c t  a p p l i e d  a  g e n e r a l  p r i n c i p l e  of law 

con ta ined  i n  s e v e r a l  p r i o r  d e c i s i o n s  i n  a  way which a l t e r e d  and e x p r e s s l y  

c o n f l i c t e d  w i t h  e x i s t i n g  d e c i s i o n s  from o t h e r  a p p e l l a t e  c o u r t s .  The most 

c u r s o r y  review of t h e  Th i rd  D i s t r i c t ' s  o p i n i o n ,  c l e a r l y  r e v e a l s  t h a t  t h i s  

s imply never  happened. 

The f a c t s  and i s s u e s  of t h e  i n s t a n t  c a s e  a r e  a n a l y t i c a l l y  d i f f e r e n t  

from any p r i o r  d e c i s i o n  g e n e r a l l y  d e a l i n g  w i t h  t h i s  s u b j e c t  m a t t e r .  Where 

a n a l y t i c a l l y  d i f f e r e n t  i s s u e s  and f a c t s  a r e  p r e s e n t e d  t o  t h i s  Cour t ,  they 

should n o t  supp ly  a  b a s i s  f o r  t h e  d e t e r m i n a t i o n  of e x p r e s s  c o n f l i c t  

j u r i s d i c t i o n .  - See e .g . ,  Department of Revenue v. J o h n s t o n ,  442 So.2d 950 

 la. 1983) .  

Moreover, s imply because  a  m a t t e r  may be one of f i r s t  impress ion  on a  

p a r t i c u l a r  s e t  of f a c t s ,  i t  does  n o t  independen t ly  supp ly  " c o n f l i c t "  

j u r i s d i c t i o n .  A s  recognized by t h i s  Court  i n  J e n k i n s  v .  S t a t e  of F l o r i d a ,  

385 So.2d 1356  la. 1980) t h e  1980 amendments t o  A r t i c l e  V ,  S e c t i o n  3  o f  

t h e  F l o r i d a  C o n s t i t u t i o n  sought  t o  narrow t h o s e  c l a s s e s  of c a s e s  w i t h i n  

which s o - c a l l e d  c o n f l i c t  cou ld  be found. The D i s t r i c t  C o u r t s  of Appeal a r e  

c o u r t s  p r i m a r i l y  of f i n a l  a p p e l l a t e  j u r i s d i c t i o n  and t o  a l l o w  such c o u r t s  

t o  become i n t e r m e d i a t e  c o u r t s  of a p p e a l  can on ly  r e s u l t  i n  a  c o n d i t i o n  f a r  



more detrimental to the general welfare and the speedy and efficient 

administration of justice and that which the system was designed to 

remedy. Jenkins v. State, 358 So.2d at 1358. 

In the final analysis, Blue Cross cannot demonstrate any express 

conflict such as would justify this court exercising its jurisdiction over 

this matter, for the simple reason that a right of indemnity under the 

peculiar circumstances of this case has never been recognized by any 

appellate court in the State of Florida. The broad dicta arguably relied 

upon by Blue Cross in Houdaille Industries, Inc. v. Edwards, 374 So.2d 

 la. 1979) and Stuart v. Hertz Corporation, 351 So.2d 703  la. 1977) does 

not establish a rule of law that the Third District's opinion is in 

conflict with in this matter. Furthermore, even assuming arguendo that 

there was some type of conflict with Allstate Insurance Company v. 

Metropolitan Dade County, 436 So.2d 976  la. 3rd DCA 19831, such case may 

not be relied upon in establishing conflict jurisdiction in this Court as 

it would at best constitute intradistrict conflict, jurisdiction over which 

has been terminated by the 1980 Amendment to Article V and which is now 

appropriately addressed through Rule 9.331. Ryder does not intend to imply 

that there is any conflict that exists with Allstate, infra. To the 

contrary, the opinion in Allstate is entirely consistent with the decision 

reached by the Third District in the case sub judice. See, Committee 

Notes, 1980 Amendment, Rule 9.030 Fla. R. App. P. 

In its brief at page 4, Blue Cross admits that the vicarious, 

constructive, and technical liability referred to by the Third District in 

its opinion below, was never defined in Houdaille, supra; Stuart, supra; 

Allstate, supra; or 1, 226 

So.2d 836  la. 2d DCA 1969). As such, the Third District's further 



re f inement  of t h e  "v i ca r i ous ,  c o n s t r u c t i v e ,  and t e c h n i c a l  l i a b i l i t y "  

r e f e r r e d  t o  i n  t h e s e  c a s e s ,  can on ly  be cons idered  an i n t e r p r e t a t i o n  of  

e x i s t i n g  law, and i n  c o n f l i c t  w i th  no o t h e r  d e c i s i o n .  Accordingly,  t h e r e  

is  no b a s i s  f o r  t h e  e x e r c i s e  of c o n f l i c t  j u r i s d i c t i o n  i n  t h i s  cause .  

11. THE THIRD DISTRICT COURT OF APPEALS' OPINION 
NEVER EXPRESSLY DECLARES V A L I D  ANY STATE 
STATUTE I N  ANY MANNER SUFFICIENT TO INVOKE 
THIS COURT'S JURISDICTION. 

It is  d i f f i c u l t  t o  respond t o  t h e  second argument r a i s e d  by Blue Cross 

i n  suppor t  of t h e i r  j u r i s d i c t i o n a l  argument, t o  w i t :  t h a t  t h e r e  was an 

exp re s s  d e c l a r a t i o n  of t h e  v a l i d i t y  of $627.7372 F l a .  S t a t .  (1983) ,  when it 

i s  c l e a r  t h a t  t h e  Th i rd  D i s t r i c t  e x p r e s s l y  r e j e c t e d ,  wi thout  m e r i t ,  Blue 

Cross '  c o n t e n t i o n  t h a t  t h e  c o l l a t e r a l  source  r u l e ,  $627.372, i s  

u n c o n s t i t u t i o n a l l y  a p p l i e d .  The Thi rd  D i s t r i c t  Court  of Appeal never  

reached t h e  i s s u e  of t h e  v a l i d i t y  of  $627.7372 f o r  t h e  s imple  r ea son  t h a t  

t h e r e  was no need t o  reach  t h a t  i s s u e .  A f t e r  having found t h a t  a s  a  m a t t e r  

of law, an e s s e n t i a l  element necessa ry  t o  a s s e r t  a  cause of a c t i o n  f o r  

indemnity could no t  be pleaded by Blue Cross ,  under t h e  c i rcumstances  of 

t h i s  c a se ,  and t h e r e f o r e ,  no cause of a c t i o n  f o r  indemnity could be s t a t e d ,  

t h e r e  was no p o i n t  i n  t h e  c o u r t  going any f u r t h e r .  I t  would be p o i n t l e s s  

i n  t h i s  b r i e f  t o  con t i nue  t o  add re s s  t h e  i s s u e  of t h e  v a l i d i t y  of 

$627.7372, a s  such v a l i d i t y  was never  addressed by t h e  Th i rd  D i s t r i c t .  I t  

fur thermore  would be c o n t r a r y  t o  t h e  pub l i c  p o l i c y  and purposes  of t h e  1980 

Amendment t o  A r t i c l e  V t o  s ea r ch  f o r  some " inheren t"  c o n s t r u c t i o n  of t h e  

s t a t u t o r y  v a l i d i t y ,  when no such c o n s t r u c t i o n  was necessa ry  t o  t h e  

conc lus ion  reached by t h e  Thi rd  D i s t r i c t .  Accordingly,  Ryder f e e l s  t h a t  no 

f u r t h e r  d i s c u s s i o n  of t h i s  argument i s  necessa ry  a s  be labor ing  t h i s  p o i n t  

any longer ,  on ly  t a k e s  up more of t h i s  c o u r t ' s  t ime. 



111. THE THIRD DISTRICT COURT OF APPEAL NEVER 
EXPRESSLY CONSTRUED ARTICLE I SECTION 21 OF 
THE FLORIDA CONSTITUTION AND ACCORDINGLY, 
THERE IS  NO BASIS TO INVOKE THIS COURT'S 
JURISDICTION. 

The response  which was made t o  Blue Cross '  second argument i n  s u p p o r t  

of d i s c r e t i o n a r y  j u r i s d i c t i o n  i n  t h i s  Cour t ,  could  be r e p e a t e d  v e r b a t i m  i n  

response  t o  t h i s  t h i r d  argument. The Thi rd  D i s t r i c t  never  cons t rued  

A r t i c l e  I S e c t i o n  21 of t h e  F l o r i d a  C o n s t i t u t i o n ,  and perhaps  reproduc ing  

v e r b a t i m  p o r t i o n s  of t h e  o p i n i o n  may be i n s t r u c t i v e :  

"We r e j e c t  a s  w i t h o u t  m e r i t  Blue c r o s s '  
c o n t e n t i o n  t h a t  t h e  c o l l a t e r a l  source  r u l e ,  
5627.7372, i s  u n c o n s t i t u t i o n a l l y  a p p l i e d  h e r e  because  
i t  p r e c l u d e s  Blue Cross  from seek ing  i n d e m n i f i c a t i o n  
from a  t o r t f e a s o r  i n  v i o l a t i o n  of an i n s u r e r ' s  r i g h t  
of a c c e s s  t o  c o u r t s  a s  guaran teed  by A r t i c l e  I ,  
S e c t i o n  21 of t h e  F l o r i d a  C o n s t i t u t i o n .  . . Thus, i t  
would b e  p o i n t l e s s  t o  e n t e r t a i n  t h e  n o t i o n  o f  a  
c o n s t i t u t i o n a l  d e n i a l  of a c c e s s  where t h e  a s s e r t e d  
c l a i m  s imply does  n o t  e x i s t . "  (A-12) 

At t h e  r i s k  o f  i n t r u d i n g  i n t o  a  d i s c u s s i o n  on t h e  m e r i t s ,  Ryder w i l l  

s imply p o i n t  o u t ,  t h a t  no a c c e s s  t o  t h e  Court  was a f f e c t e d  by 5627.7372, 

because  no r i g h t  of indemnity  e v e r  e x i s t e d  i n  common law on b e h a l f  of Blue 

Cross  under  t h e  c i rcumstances  of t h i s  case .  As such,  it  was t o t a l l y  

unnecessa ry  f o r  t h e  Th i rd  D i s t r i c t  t o  c o n s t r u e  A r t i c l e  I S e c t i o n  21 and a s  

c l e a r l y  po in ted  o u t ,  t h e  i s s u e  was never  even reached.  Accordingly ,  t h e r e  

i s  no b a s i s  f o r  t h i s  Court  t o  e x e r c i s e  i t s  j u r i s d i c t i o n  i n  t h i s  m a t t e r .  

CONCLUSION 

It i s  r e s p e c t f u l l y  submit ted t h a t  t h e r e  i s  a b s o l u t e l y  no b a s i s  f o r  t h e  

e x e r c i s e  of d i s c r e t i o n a r y  j u r i s d i c t i o n  i n  t h i s  case .  The d e c i s i o n  of t h e  

Third  D i s t r i c t  Court  of Appeal c o n f l i c t s  w i t h  no o t h e r  d i s t r i c t  c o u r t  of 

a p p e a l  nor  w i t h  any d e c i s i o n  o f  t h e  F l o r i d a  Supreme Cour t .  F u r t h e r ,  no 

i s s u e  of c o n s t i t u t i o n a l  moment was e v e r  cons idered  by t h e  Th i rd  D i s t r i c t  i n  

reach ing  i t s  conc lus ion ,  and a  f o r t i o r i  t h e r e  was n e i t h e r  an e x p r e s s  



declaration of the validity of $627.7372 nor any construction of Article 1 

Section 21 Florida Constitution. Accordingly, the petition for 

discretionary review should be denied. 
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