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PRELIMINARY STATEMENT 

The p e t i t i o n e r ,  B lue  Cross and B lue  S h i e l d  o f  F l o r i d a ,  

I n c .  was t h e  a p p e l l a n t  i n  t h e  D i s t r i c t  C o u r t  o f  Appea l ,  F i r s t  

D i s t r i c t ,  and s o u g h t  l e a v e  t o  i n t e r v e n e  i n  t h i s  a c t i o n  i n  t h e  t r i a l  

c o u r t .  The r e s p o n d e n t ,  or P a u l  C .  Tyson,  was t h e  p l a i n t i f f  i n  t h e  

t r i a l  c o u r t ,  and Timothy L.  Matthews and J. N. C o n s t r u c t i o n  

Company, were d e f e n d a n t s  i n  t h e  t r i a l  c o u r t .  The F l o r i d a  

Depar tment  o f  I n s u r a n c e  was p e r m i t t e d  to  p a r t i c i p a t e  i n  p r o c e e d i n g s  

b e f o r e  t h e  D i s t r i c t  C o u r t  o f  Appea l  a s  Amicus C u r i a e .  I n  t h i s  

b r i e f ,  t h e  p a r t i e s  w i l l  be  r e f e r r e d  t o  a s  t h e y  s t a n d  b e f o r e  t h i s  

C o u r t  and ,  a l t e r n a t i v e l y ,  a s  "B lue  Cross" o r  by t h e  r e s p e c t i v e  

surnames  o f  t h e  r e s p o n d e n t s .  The Symbol "A" s h a l l  s t a n d  f o r  

p e t i t i o n e r ' s  a p p e n d i x  which accompan ie s  t h i s  b r i e f .  

iii 



STATEMENT OF THE CASE AND FACTS 

T h i s  i s  a  p e t i t i o n  f o r  d i s c r e t i o n a r y  r e v i e w  o f  t h e  d e c i -  

s i o n  o f  t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appea l  a f f i r m i n g  a  d e n i a l  o f  

B l u e  Cross' Motion f o r  Leave  t o  I n t e r v e n e .  M r .  Tyson was i n j u r e d  

i n  an  a u t o m o b i l e  a c c i d e n t  a l l e g e d l y  c a u s e d  by t h e  n e g l i g e n c e  o f  M r .  

Mat thews ,  who was d r i v i n g  a  v e h i c l e  owned by J .  N. C o n s t r u c t i o n  

Company. A s  a  r e s u l t  o f  i n j u r i e s  s u s t a i n e d  by M r .  Tyson i n  t h a t  

a c c i d e n t ,  B l u e  C r o s s  h a s  p a i d  $18,844.44 i n  m e d i c a l  and h o s p i t a l  

b e n e f i t s .  A f t e r  M r .  Tyson sued  M r .  Matthews and J .  N.  C o n s t r u c t i o n  

Company f o r  damages a r i s i n g  f rom t h e  a c c i d e n t ,  B l u e  C r o s s  s o u g h t  

l e a v e  t o  i n t e r v e n e  i n  t h e  a c t i o n  f o r  t h e  p u r p o s e  o f  c l a i m i n g  f rom 

t h e  d e f e n d a n t s  i ts  damages,  to which i t  was e n t i t l e d  by common law 

r i g h t  o f  s u b r o g a t i o n ,  and by r i g h t  o f  s u b r o g a t i o n  t h r o u g h  c o n t r a c t  

w i t h  M r .  Tyson. The t r i a l  c o u r t  d e n i e d  B l u e  Cross' Motion f o r  

Leave  t o  I n t e r v e n e ,  h o l d i n g  t h a t  B l u e  Cross' r i g h t  o f  r e c o v e r y  is 

a b r o g a t e d  by SS627.7372 and 627.736 ( 3 )  , F l a .  S t a t . ,  and f i n d i n g  t h e  

s t a t u t e s  t o  be  c o n s t i t u t i o n a l .  ( A  - 1). 

B l u e  C r o s s  f i l e d  a  t i m e l y  a p p e a l  t o  t h e  Dis t r ic t  C o u r t  o f  

A p p e a l ,  F i r s t  D i s t r i c t ,  a r g u i n g  t h a t  t h e  a b o v e - c i t e d  s t a t u t e s  a r e  

u n c o n s t i t u t i o n a l  a s  a p p l i e d  under  t h e  c i r c u m s t a n c e s  o f  t h i s  c a s e .  

On Augus t  9 ,  1985  t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appea l  a f f i r m e d  t h e  

d e n i a l  o f  B lue  C r o s s '  Motion f o r  Leave  t o  I n t e r v e n e ,  h o l d i n g  t h a t  

t h e  s t a t u t e s  d i d  n o t  u n c o n s t i t u t i o n a l l y  r e s t r i c t  a c c e s s  t o  t h e  



courts, and did not constitute a denial of equal protection of the 

law. (A - 2). In addition, the First District Court of Appeal 

held that the cited statutes are not preempted by the provisions of 

the Federal Employee Retirement Income Security Act (ERISA), 29 USC 

S $  1001 - et. seq. (A-5) . 
Blue Cross filed its notice to invoke the discretionary 

jurisdiction of this Court on September 6, 1985. 

SUMMARY OF ARGUMENT 

In this action Blue Cross challenges the constitution- 

ality of $ §  627.7372 and 726.736(3) , Fla. Stat. Those statutes 

provide than an injured party has no right to recover damages 

caused by a tortfeasor in an automobile accident to the extent an 

insurer has paid for those damages. The statutes have been 

construed here to prohibit Blue Cross, which has paid Tyson's 

medical bills resulting from an accident allegedly caused by 

Matthews' negligence, from seeking to recover those expenses from 

Matthews. 

If these statutes are construed to prohibit Blue Cross 

from suing Matthews, then the statutes unconstitutionally restrict 

Blue Cross' access to the courts by abolishing a right of action 

available at common law without providing a reasonable alternative 

and without a showing of overwhelming public necessity. 



Secondly, Blue Cross has been denied equal protection of 

the law in that insurers which provide automobile liability 

insurance coverage arguably receive some benefit from the subject 

statutes (so that the statutes might arguably be applied 

constitutionally to those insurers); insurers such as Blue Cross 

receive no such benefits, however, and are therefore simply denied 

their common law rights by the statutes. 

Lastly, Blue Cross contends that because its subject 

policy is part of an employee benefits plan regulated by ERISA, 

state law is preempted by that federal statute. 

ARGUMENT 

In its appeal from the trial court's denial of its motion 

for leave to intervene in this action, Blue Cross contended that § §  

627.7372 and 627.736(3), which form the basis of the denial of 

leave to intervene, are unconstitutional as applied to Blue Cross 

under the facts of this case because (1) they deny access to the 

courts contrary to Article I, § 21 of the Florida Constitution and 

(2) as applied, they deny equal protection of the laws. In 

addition, Blue Cross contended the statutes were preempted by 

federal law, and thus were being applied contrary to Article VI of 

the Constitution of the United States. This Court may grant 

discretionary review because the District Court's decision 



e x p r e s s l y  d e c l a r e s  v a l i d  a  s t a t e  s t a t u t e . '  Moreover ,  B l u e  Cross 

c o n t e n d s  t h a t  t h e  D i s t r i c t  C o u r t ' s  d e c i s i o n  e x p r e s s l y  and d i r e c t l y  

c o n f l i c t s  w i t h  Kluqer  v. Whi t e ,  281  So.2d 1 ( F l a .  1 9 7 3 ) .  

S e c t i o n s  627.7372 and 627 .736 (3 )  a r e  c o n s t r u e d  by t h e  

D i s t r i c t  C o u r t  t o  a b r o g a t e  a n  i n s u r e r ' s  l o n g - r e c o g n i z e d  r i g h t  t o  

2  r e c o v e r  f rom a  t o r t f e a s o r  money damages c a u s e d  by t h e  t o r t f e a s o r  , 
and f o r  which t h e  i n s u r e r  h a s  p a i d  a s  a  r e s u l t  o f  i t s  c o n t r a c t  w i t h  

i t s  i n s u r e d .  An i n s u r e r ' s  r i g h t  t o  s u c h  a  r e c o v e r y  f rom t h e  

t o r t f e a s o r  h a s  been  r e c o g n i z e d  i n  F l o r i d a  a t  l e a s t  s i n c e  F i r e s t o n e  

S e r v i c e  S t o r e ,  I n c .  o f  G a i n e s v i l l e  v. Wynn, 1 3 1  F l a .  79 So. 

( 1 9 3 8 ) .  See  a l s o  T r a v e l e r s  I n s u r a n c e  C o .  v. R o d r i g u e z ,  367 So.2d 

687 ( F l a .  3d DCA 1 9 7 9 ) ,  a f f ' d .  387 So.2d 3 4 1  ( F l a .  1 9 8 0 ) .  

I n  Kluger  v.  W h i t e ,  s u p r a ,  t h i s  C o u r t  h e l d  t h a t  

Where a  r i g h t  o f  a c c e s s  t o  t h e  C o u r t s  f o r  a  
p a r t i c u l a r  i n j u r y  h a s  been  p r o v i d e d  by . . . 
t h e  common law o f  t h e  s t a t e  . . ., t h e  L e g i s -  
l a t u r e  is  w i t h o u t  power to  a b o l i s h  s u c h  a  
r i g h t  w i t h o u t  p r o v i d i n g  a  r e a s o n a b l e  
a l t e r n a t i v e  t o  p r o t e c t  t h e  r i g h t s  o f  t h e  
p e o p l e  o f  t h e  S t a t e  t o  r e d r e s s  f o r  i n j u r i e s ,  
u n l e s s  t h e  L e g i s l a t u r e  c a n  show a n  o v e r -  
power i n g  p u b l i c  n e c e s s i t y  f o r  t h e  a b o l i s h m e n t  
o f  s u c h  r i g h t .  

' ~ r t .  V ,  S 3 ( b )  ( 3 ) ,  F l a .  C o n s t .  

2 ~ Y  t h e i r  own terms, t h e  s t a t u t e s  e x p l i c i t l y  r e s t r i c t  t h e  
i n j u r e d  p a r t y ' s  r i g h t  t o  r e c o v e r .  The c o u r t s  h e r e  have  
c o n s t r u e d  t h e  s t a t u t e s  t o  r e s t r i c t  t h e  i n s u r e r ' s  r i g h t  o f  
s u b r o g a t i o n  a s  w e l l .  



281 So.2d at 4. These statutes have been held to abolish the 

right of an insurer to recover its losses from a tortfeasor 

without providing any reasonable alternative to protect insurer's 

rights. The statutes are thus unconstitutional as applied to 

Blue Cross. 

This Court has previously considered a challenge to the 

constitutionality of 99 627.7372 and 627.736 (3) based upon a 

contention that an injured individual's right of access to the 

courts was unconstitutionally impaired insofar as the injured 

party is prevented from recovering from the tortfeasor damages 

which have been paid by "collateral sources." This Court found 

the statutes were not unconstitutional under those facts, because 

the statutes 

do not deprive persons injured in automobile 
accidents of their right of access to the 
courts. These sections merely prevent injured 
plaintiffs from recovering monies which, 
equitably speaking, belonq to their 
insurers. Furthermore, there is nothing in 
the law which prevents injured persons from 
waiving their rights to receive insurance 
benefits and suing the tortfeasor for the full 
amount of their damages. Section 627.7372 
sets off only those benefits which actually 
have been paid. Section 627.736(3) sets off 
benefits which are "paid or payable," which we 
interpret to include only those benefits a 
person is entitled to under his or her 
contract after he or she files a claim. Thus 
the right of access to the courts is left 
completely unimpaired. 

Purdy v. Gulf Breeze Enterprises, Inc., 403 So.2d 1325, 1329 

(Fla. 1981) (emphasis added) . 



I t  is i m p o r t a n t  t o  n o t e  t h a t  Pu rdy  h e l d ,  c o r r e c t l y ,  t h a t  

t h e  s t a t u t e s  d o  n o t  a b r o g a t e  a p e r s o n ' s  r i g h t  - o f  a c t i o n  f o r  

m e d i c a l  e x p e n s e s  a g a i n s t  t h e  t o r t f e a s o r .  R a t h e r ,  t h e  r i g h t  - t o  

r e c o v e r  damages is r e s t r i c t e d  t o  t h e  e x t e n t  t h a t  p e r s o n  h a s  

r e c e i v e d  c o m p e n s a t i o n  f o r  t h o s e  items o f  damage f rom h i s  or h e r  

own i n s u r e r  (and  t h u s  no  l o n g e r  h a s  s u f f e r e d  a loss  t o  t h a t  

e x t e n t ) .  U n t i l  t h e  i n s u r e r  p a y s  t h e  i n j u r e d  p a r t y ,  t h e  r i g h t  o f  

a c t i o n  (and  r i g h t  o f  r e c o v e r y )  a g a i n s t  t h e  t o r t f e a s o r  r e m a i n s  

v i a b l e .  

He re ,  t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appea l  h a s  r u l e d  t h a t  

B l u e  Cross h a s  no c l a i m  f o r  which access t o  t h e  c o u r t s  c a n  be  

d e n i e d .  The C o u r t ' s  r a t i o n a l e  is t h a t  an  i n s u r e r ' s  r i g h t  o f  

s u b r o g a t i o n  is d e r i v a t i v e  t o  t h e  i n s u r e d ' s  r i g h t  t o  r e c o v e r  

damages f rom t h e  t o r t f e a s o r .  S i n c e  payment by i n s u r e r  t o  i n j u r e d  

p a r t y  a b r o g a t e s  t h e  i n j u r e d  p a r t y ' s  r i g h t  t o  r e c o v e r  t h o s e  

e x p e n s e s  f rom t h e  t o r t f e a s o r  (by  t h e  terms o f  t h e  s t a t u t e s ) ,  t h e  

C o u r t  r e a s o n e d  t h e  i n s u r e r ' s  r i g h t  o f  r e c o v e r y  mus t  be  s i m i l a r l y  

r e s t r i c t e d .  

I t  would be  d i f f i c u l t  t o  c o n s t r u c t  a more p e r f e c t  Ca t ch -  

22  s i t u a t i o n . '  An i n s u r e r  h a s  no  r i g h t  o f  s u b r o g a t i o n  u n t i l  i t  

3 ~ n  J o s e p h  H e l l e r l s  n o v e l  Ca tch-22 ,  World War 11 bomber crews 
were f a c e d  w i t h  t h e  dilemma o f  knowing t h e y  c o u l d  a v o i d  f l y i n g  
h a z a r d o u s  m i s s i o n s  by p r o v i n g  t h e y  were c r a z y .  A i r  F o r c e  
a u t h o r i t i e s  knew, however ,  t h a t  o n l y  a  c r a z y  man would g o  on 
s u c h  a m i s s i o n ;  t h e r e f o r e ,  when a man a p p l i e d  f o r  r e l e a s e  f rom 



makes payment f o r  i t s  i n s u r e d ' s  loss. N a t i o n a l  S u r e t y  Corp.  v. 

Bimonte ,  143  So.2d 709 ( F l a .  3d DCA 1 9 6 2 ) .  Payment t o  t h e  

i n s u r e d  is  t h u s  an e s s e n t i a l  e l e m e n t  o f  t h e  i n s u r e r ' s  common-law 

c a u s e  o f  a c t i o n  a g a i n s t  t h e  t o r t f e a s o r .  Acco rd ing  t o  t h e  

D i s t r i c t  C o u r t ' s  l o g i c ,  however ,  t h a t  v e r y  a c t  o f  payment 

a b r o g a t e s  t h e  r i g h t  o f  a c t i o n  by d e s t r o y i n g  t h e  i n s u r e d ' s  r i g h t  

o f  r e c o v e r y  o f  t h o s e  damages f rom t h e  t o r t f e a s o r .  

T h a t  r e s u l t  would make s e n s e  i f  B l u e  C r o s s  were  s e e k i n g  

t o  r e c o v e r  damages f rom i ts  i n s u r e d .  A t  l e a s t  t h r e e  F l o r i d a  

c o u r t s  have  c o n s i d e r e d  t h a t  s i t u a t i o n .  Z i e l i n s k i  v .  P r o g r e s s i v e  

American I n s u r a n c e  Company, 453 So.2d 487 ( F l a .  2d DCA 1984)  ; 

M o l y e t t  v .  S o c i e t y  N a t i o n a l  L i f e  I n s u r a n c e  Company, 452 So.2d 

1114 ( F l a .  2d DCA 1984)  ; P r i n c e  v .  American I n d e m n i t y  Company, 

431  So.2d 270 ( F l a .  5 t h  DCA 1 9 8 3 ) .  I n  e a c h  o f  t h o s e  c a s e s ,  t h e  

i n s u r e r  which p a i d  m e d i c a l  e x p e n s e s  s o u g h t  r e c o v e r y  o f  t h o s e  

e x p e n s e s  f rom i t s  own i n s u r e d ,  which had s e t t l e d  w i t h  t h e  

t o r t f e a s o r .  Each o f  t h o s e  c o u r t s  r e a s o n e d ,  c o r r e c t l y ,  t h a t  t h e  

i n s u r e r  c o u l d  n o t  o b t a i n  r e c o v e r y  f rom i ts  own i n s u r e d ,  s i n c e  t h e  

s u b j e c t  s t a t u t e s  p r e v e n t e d  t h e  i n s u r e d  f rom h a v i n g  r e c e i v e d  any  

money damages f rom t h e  t o r t f e a s o r  which r e p r e s e n t e d  t h o s e  

e x p e n s e s  p a i d  by t h e  c o l l a t e r a l  s o u r c e .  

s u c h  s e r v i c e  on  t h e  b a s i s  t h a t  he  was c r a z y ,  h i s  v e r y  a c t  o f  
a p p l y i n g  f o r  t h e  exempt ion  p roved  t h a t  he  was n o t  c r a z y ,  so 
t h a t  he  c o u l d  n o t  q u a l i t y  f o r  t h e  exempt ion .  



The situation here is very different: Blue Cross seeks 

to recover its damages from the tortfeasor, not from its own 

insured. Here, there is no reason to believe a recovery by Blue 

Cross will reduce the insured's ability to recover any damages 

due him. Under the District Court's decision, Matthews may be 

held liable for Tyson's medical expenses until Blue Cross pays 

them. Once that happens, Purdy provides that Tyson may not 

recover those damages from Matthews. Here, however, the District 

Court went further to say that Blue Cross, which is without fault 

and has been damaged by Matthews' alleged negligence, is prohi- 

bited from exercising its common-law right for action against 

Matthews precisely because Blue Cross has paid for the damage 

Matthews caused. 

Although not mentioned in the District Court's opinion, 

it has been suggested that insurers are provided reasonable 

alternatives for protection of their rights under these 

statutes. The suggestion is that, while insurers which pay for 

medical expenses may not recover these expenses as subrogation, 

they will likewise not be subject to subrogation claims by other 

insurance companies. This argument makes sense when applied to 

automobile insurance carriers which may be on both the paying and 

receiving ends of subrogation suits. It does not apply to Blue 

Cross, which is prevented from recovering its subrogated claims, 

but will never be in a situation where the statute prevents 



someone e l se  f rom r e c o v e r i n g  f rom B l u e  Cross. The F i f t h  D i s t r i c t  

o p i n i o n  i n  P r i n c e ,  s u p r a ,  r e c o g n i z e d  t h i s  anomaly i n  a f o o t n o t e :  

W e  mus t  a d m i t  t o  d i f f i c u l t y  i n  u n d e r s t a n d i n g  
t h e  economic  o r  s o c i a l  p u r p o s e  o f  t h e  c o l l a -  
t e r a l  s o u r c e  r u l e .  I n  c i r c u m s t a n c e s  s u c h  a s  
t h e s e ,  t h e  t o r t f e a s o r ' s  i n s u r a n c e  c a r r i e r  
e s c a p e s  l i a b i l i t y  and t h e  i n j u r e d  p a r t y ' s  
c a r r i e r  p a y s .  Even more i n c o m p r e h e n s i b l e  
would be  t h e  c a s e  where t h e  h e a l t h  or m e d i c a l  
p o l i c y  had no  c o n n e c t i o n  w h a t e v e r  w i t h  t h e  
a u t o m o b i l e  c o v e r a g e .  

The D i s t r i c t  C o u r t ' s  o p i n i o n  is an e x e r c i s e  i n  

s o p h i s t r y .  The C o u r t  h e l d  t h a t  B l u e  C r o s s '  access t o  t h e  c o u r t s  

i s  n o t  d e n i e d  b e c a u s e  i t s  common law c a u s e  o f  a c t i o n  is a b r o g a t e d  

by t h e  v e r y  a c t  n e c e s s a r y  t o  t h e  e x i s t e n c e  o f  t h e  c a u s e  o f  

a c t i o n .  The D i s t r i c t  C o u r t  t h e n  r e l i e s ,  f o r  c o n s t i t u t i o n a l i t y  o f  

t h i s  r e s u l t ,  upon P u r d y ,  which is based  on e n t i r e l y  d i f f e r e n t  

p r i n c i p l e s .  P u r d y  h o l d s  t h a t  t h e  i n j u r e d  p a r t y  is  d e n i e d  a c c e s s  

t o  t h e  c o u r t s  o n l y  t o  t h e  e x t e n t  he  s e e k s  t o  r e c o v e r  t h e  same 

damages twice. Because  P u r d y  h o l d s  t h e  i n j u r e d  p a r t y  c a n n o t  

r e c o v e r  h i s  m e d i c a l  b i l l s  t w i c e ,  t h e  F i r s t  ~ i s t r i c t  C o u r t  r e a s o n s  

t h a t  t h e  i n s u r e r  c a n n o t  r e c o v e r  them o n c e .  H o l d i n g  t h e  s t a t u t e s  

c o n s t i t u t i o n a l  i n  d e n y i n g  B l u e  C r o s s  a r i g h t  o f  r e c o v e r y  b e c a u s e  

P u r d y  h o l d s  them c o n s t i t u t i o n a l  i n  d e n y i n g  t h e  i n j u r e d  p a r t y  a 

' " ~ h e s e  s e c t i o n s  m e r e l y  p r e v e n t  i n j u r e d  p l a i n t i f f s  f rom 
r e c o v e r i n g  mon ie s  which ,  e q u i t a b l y  s p e a k i n g ,  b e l o n g  - t o  t h e i r  
i n s u r e r s . "  P u r d y ,  403 S0.2d a t  1329.  



right of double recovery is the height of absurdity. Blue Cross 

seeks not double recovery, but only recovery of what it has lost 

as a result of the tortfeasor's negligence. The common law of 

this state provided Blue Cross a right to that recovery. These 

two statutes are held to have abrogated that right, without 

providing Blue Cross any reasonable alternative for protection of 

its rights. The statutes are thus unconstitutional as applied in 

the circumstances of this case, and the decision conflicts with 

Kluqer v. White, supra. 

CONCLUSION 

The exercise of this court's jurisdiction is appropriate 

and necessary to consider the merits of this case. Sections 

627.7372 and 627.736(3) are unconstitutional as applied to Blue 

Cross. The decision of the District Court upholding the statutes 

not only conflicts with the guarantee of access to the courts in 

the Florida Constitution, but also conflicts with Kluger v. 

White, supra. The statutes are preempted by ERISA, 29 U.S.C. § §  

1001 - etseq. Blue Cross respectfully requests this court to 

exercise its jurisdiction to consider the merits. 
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