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PRELIMINARY STATEMENT 

To t h e  e x t e n t  t h a t  P e t i t i o n e r s  p r e s e n t e d  a rgumen t  

o u t s i d e  j u r i s d i c t i o n a l  i ssues ,  Responden t s  n e c e s s a r i l y  f e l t  a 

need t o  r e p l y .  O t h e r w i s e ,  Responden t s  a d o p t  t h e  S t a t e m e n t  o f  

t h e  Case and F a c t s  o f  P e t i t i o n e r ' s  B r i e f .  

ARGUMENT 

I .  THE SUBROGATION PRIVILEGES 
OF BLUE CROSS/BLUE SHIELD ARE 
DERIVATIVE OF ITS MEMBER'S 
RIGHTS AND THEREFORE CONTROLLED 
BY THIS COURT'S DECISION I N  
PURDY V. GULF BREEZE ENTERPRISES, 
I N C . ,  403 So.2d 1325 ( F l a .  1 9 8 1 )  

BLUE CROSS/BLUE SHIELD claims it h a s  s u f f e r e d  a n  

u n c o n s t i t u t i o n a l  d e p r i v a t i o n  o f  i ts "access to t h e  c o u r t s "  to 

e n f o r c e  t h e  f o l l o w i n g  p r o v i s i o n  o f  a c o n t r a c t  i ts  Alabama 

a f f i l i a t e  had w i t h  a F l o r i d a  c o r p o r a t i o n ,  more p a r t i c u l a r l y  

i d e n t i f i e d  a s  TIECO, I N C . :  

§ X I  - SUBROGATION 

I n  t h e  e v e n t  o f  payment or p r o v i s i o n  
o t h e r w i s e  by t h e  Company of  any  b e n e f i t s  
u n d e r  t h i s  C o n t r a c t ,  t h e  Company s h a l l  
t o  t h e  e x t e n t  t h e r e o f ,  be s u b r o g a t e d  and  
s h a l l  s u c c e e d  to  a l l  r i g h t s  of  r e c o v e r y  
( w h e t h e r  i n  c o n t r a c t ,  t o r t ,  or o t h e r w i s e )  
which t h e  Member or any o t h e r  p e r s o n  h a s  
a g a i n s t  any p e r s o n  or o r g a n i z a t i o n  and 
s h a l l  be  s u b r o g a t e d  and s u c c e e d  t o  t h e  
p r o c e e d s  o f  any s e t t l e m e n t  or judgment 
t h a t  may r e s u l t  f rom t h e  e x e r c i s e  o f  a n y  
s u c h  r i g h t s  of  r e c o v e r y .  Upon payment 
or p r o v i s i o n  by t h e  Company o f  any s u c h  
b e n e f i t s ,  t h e  Member or any  o t h e r  p e r s o n  
h a v i n g  any r i g h t s  o f  r e c o v e r y  or p r o c e e d s  



t h e r e f r o m  s h a l l  e x e c u t e  and d e l i v e r  such  
p r o c e e d s  or such  i n s t r u m e n t s  o r  p a p e r s  
and do w h a t s o e v e r  e l se  is n e c e s s a r y  to 
s e c u r e  t o  t h e  Company such  r i g h t s  o f  
r e c o v e r y  and p r o c e e d s  and s h a l l  do n o t h i n g  
t o  p r e j u d i c e  such  r i g h t s .  
(Appendix to  A p p e l l a n t ' s  Reply  B r i e f  
a t  Page 2 0 )  

The above p r o v i s i o n  s u s t i n c t l y  p r o v i d e s  t h a t  Blue  

Cross s h a l l  s u c c e e d ,  t h r o u g h  t h e  c o n c e p t  o f  s u b r o g a t i o n  t o  

a l l  r i g h t s  of r e c o v e r y  which t h e  Member h a s  a g a i n s t  any o t h e r  

p e r s o n .  The v e r y  l a n g u a g e  o f  i ts  own p o l i c y  r e s t r i c t s  t h e  

r i g h t s  of B lue  Cross to  o n l y  t h o s e  r i g h t s  i ts  members have.  

The "Member" c o n t e m p l a t e d  by t h e  above q u o t e d  sub-  

r o g a t i o n  p r o v i s i o n  f a l l s  w i t h i n  t h e  same p u b l i c  c l a s s i f i c a -  

t i o n  a s  t h e  i n j u r e d  p l a i n t i f f  i n  Purdy  v. Gu l f  B r e e z e  E n t e r -  

prises, I n c . ,  403 So.2d 1325 ( F l a .  1 9 8 1 ) ,  which t h i s  Cour t  

h a s  a l r e a d y  p r o c l a i m e d  a s  n o t  b e i n g  d e n i e d  a c c e s s  t o  t h e  

c o u r t s  o f  t h i s  S t a t e .  

The v e r y  n a t u r e  o f  s u b r o g a t i o n  r e v e a l s  it to be an 

e q u i t a b l e  d o c t r i n e ,  s p r i n g i n g  o u t  o f  t h e  r i g h t  t o  c o n t r i b u -  

t i o n  and hav ing  a s  i ts o b j e c t i v e  a  p r e v e n t i o n  of i n j u s t i c e .  

I t  is n o t  a  m a t t e r  o f  s t r i c t  r i g h t ,  n o r  d o e s  it n e c e s s a r i l y  

rest on c o n t r a c t ,  b u t  is p u r e l y  e q u i t a b l e  i n  n a t u r e ,  and w i l l  

n o t  be  e n f o r c e d  when it would work an  i n j u s t i c e  t o  t h e  r i g h t s  

o f  t h o s e  hav ing  e q u a l  e q u i t i e s .  Appleman, I n s u r a n c e  Law and 



P r a c t i c e ,  S6502 ( 1 9 4 4 ) ;  1 6  Couch o n  I n s u r a n c e  S 6 1 . 2 0  ( 2 n d  

E d i t i o n ,  1 9 8 3 ) ;  USFbG v .  B e n n e t t ,  1 1 9  S o .  394 ( 1 9 2 8 ) .  

A p a r t y  c l a i m i n g  t h r o u g h  s u b r o g a t i o n  is r e q u i r e d  to 

claim t h r o u g h  a d e r i v a t i v e  r i g h t ,  w h i c h  p r e s u p p o s e s  a n  o r i g i -  

n a l  r i g h t .  F o r  a r i g h t  to  be s u b r o g a t e d  to  a n o t h e r ,  s u c h  

r i g h t  m u s t  e x i s t  i n  t h e  p e r s o n  f r o m  whom it is t a k e n .  T h e  

p a r t y  f o r  whose  b e n e f i t  t h e  d o c t r i n e  o f  s u b r o g a t i o n  was e x e r -  

cised is deemed t o  a c q u i r e  n o  g r e a t e r  r i g h t s  t h a n  t h o s e  o f  

t h e  p a r t y  f rom whom h e  was s u b s t i t u t e d .  Appleman,  I n s u r a n c e  

Law a n d  P r a c t i c e ,  S6505.  

I f ,  t h e r e f o r e ,  t h e  r i g h t s  o f  B l u e  Cross are d e r i v a -  

t i v e  as c o n t e m p l a t e d  b y  t h e  v e r y  c o n c e p t  o f  s u b r o g a t i o n  a n d  

s p e c i f i c a l l y  b y  i ts  own w r i t t e n  s u b r o g a t i o n  p r o v i s i o n ,  it 

l o g i c a l l y  f o l l o w s  t h a t  B l u e  Cross g a i n s  n o  r i g h t s  g r e a t e r  

t h a n  i ts  i n s u r e d .  The  P u r d y  d e c i s i o n  is, t h e r e f o r e ,  c o n t r o l -  

1 i n g  . 
11. THE CONCEPT OF SUBROGATION I S  

NOT A "CONSTITUTIONAL RIGHT" BUT 
RATHER AN EQUITABLE PRIVILEGE 

I f  t h r o u g h  a n  i n d e p t h  a n a l y s i s ,  t h i s  C o u r t  f i n d s  

t h a t  t h e  r i g h t s  o f  B l u e  Cross are n o t  d e r i v a t i v e  w h e r e i n  t h e  

a p p e l l a n t  " s t a n d s  i n  t h e  s h o e s "  o f  i ts  s u b r o g o r  member, t h e  

n e x t  h u r d l e  B l u e  Cross e n c o u n t e r s  i n  i ts c o n s t i t u t i o n a l  a r g u -  

men t  i n v o l v e s  t h e  n e e d  t o  e l e v a t e  a common l a w  e q u i t a b l e  

p r i n c i p l e  to  t h e  s t a t u s  o f  a " r i g h t "  w h i c h  h a s  become a p a r t  



o f  t h e  common l a w  o f  t h e  S t a t e  p u r s u a n t  t o  F l o r i d a  S t a t u t e s  

5 2 . 0 1 ,  F.S.A. O b v i o u s l y ,  t h e  c o n c e p t  o f  s u b r o g a t i o n  is n o t  

g u a r a n t e e d  by  t h e  D e c l a r a t i o n  o f  R i g h t s  o f  t h e  C o n s t i t u t i o n  

o f  t h e  S t a t e  o f  F l o r i d a  and  n e i t h e r  is it p r o t e c t e d  b y  s t a -  

t u t e .  T h e r e f o r e ,  is it a common l a w  r i g h t  or  s i m p l y  a n  e q u i -  

t ab l e  p r i n c i p l e  or  p r i v i l e g e  condoned  by t h e  common l a w ?  

I n  t h i s  r e g a r d ,  it m u s t  be r e c o g n i z e d  t h a t  s u b r o g a -  

t i o n  is n o t h i n g  more t h a n  a d e r i v a t i v e  o f f s h o o t  o f  t h e  much 

broader c o n c e p t  o f  i n s u r a n c e .  A s  s u c h ,  i ts e x i s t e n c e  and 

u t i l i t y  c h a n g e s  as  s o c i e t y  n e e d s  c h a n g e  i n  t h e  u t i l i z a t i o n  o f  

i n s u r a n c e  i n  g e n e r a l .  The  e x p a n s i o n ,  or  more amply  e x p l o s i o n  

o f  i n s u r a n c e  c o v e r a g e s  t o  f u l f i l l  t h e  n e e d s  o f  o u r  s o c i e t y  

h a s  r e s u l t e d  i n  b o t h  l e g i s l a t i v e  and j u d i c i a l  m o d i f i c a t i o n  o f  

o u t - d a t e d  p r i n c i p l e s  w h i c h  h a v e  l o s t  t h e i r  o r i g i n a l  u t i l i t y .  

The  c o n c e p t  o f  p u r e  s u b r o g a t i o n  is o n e  s u c h  p r i n c i p l e  w h i c h  

h a s ,  a n d  is u n d e r g o i n g  a m e t a m o r p h o s i s  o f  i ts l e g a l  a n d  e q u i -  

t ab l e  u t i l i t y .  

T h i s  C o u r t  c a n  t a k e  j u d i c i a l  k n o w l e d g e  o f  t h e  o v e r -  

a l l  i m p a c t  o f  i n s u r a n c e  a n d  i n s u r a n c e  c o m p a n i e s  on  t h e  c i t i -  

z e n s  o f  t h i s  s t a t e  by  s i m p l y  a c k n o w l e d g i n g  t h e  v o l u m e s  o f  

S t a t e  S t a t u t e  a n d  g o v e r n m e n t a l  r e g u l a t i o n s  d e a l i n g  w i t h  i n -  

s u r a n c e  matters.  S o  i m p o r t a n t  is t h e  c o n c e p t  o f  i n s u r a n c e ,  

t h a t  a separate c a b i n e t  o f f i c i a l  is e l e c t e d  p e r i o d i c a l l y  t o  



o v e r s e e  and r e g u l a t e  i n s u r a n c e  companies  d o i n g  b u s i n e s s  i n  

t h e  S t a t e  o f  F l o r i d a .  

Out o f  t h i s  b a c k d r o p  comes B lue  C r o s s  a s k i n g  t h a t  

t h i s  C o u r t  d e c l a r e  F l o r i d a  S t a t u t e  627.7372 and  6 2 7 . 7 3 6 ( 3 ) ,  

u n c o n s t i t u t i o n a l .  P e t i t i o n e r  h a s  c i t e d  no l e g a l  a u t h o r i t y  

which e l e v a t e s  t h e  e q u i t a b l e  p r i n c i p l e  o f  s u b r o g a t i o n  to  t h e  

q u a l i t y  o f  a " c o n s t i t u t i o n a l  r i g h t "  as c o n t e m p l a t e d  by t h i s  

C o u r t  i n  t h e  K l u g e r  v .  W h i t e ,  2 8 1  So.2d 1 ( F l a .  1 9 7 3 ) ,  de -  

c i s i o n .  To t h e  c o n t r a r y ,  t h i s  C o u r t ' s  d e c i s i o n  i n  P u r d y ,  

s u p r a ,  f o l l o w e d  by t h e  D i s t r i c t  C o u r t  o p i n i o n s  o f  M o l y e t t  v .  

S o c i e t y  N a t i o n a l  L i f e  I n s u r a n c e  Company, 452 So.2d 1114 ( F l a .  

2d DCA 1 9 8 4 )  and  Z i e l i n s k i  v .  P r o g r e s s i v e  American I n s u r a n c e  

Company, 453 So.2d 487 ( F l a .  2d DCA 1 9 8 4 )  and e n d i n g  more 

r e c e n t l y  w i t h  t h e  F i r s t  D i s t r i c t ' s  d e c i s i o n  i n  t h e  case a t  

b a r  t o - w i t :  B l u e  C r o s s / B l u e  S h i e l d  o f  F l o r i d a .  I n c .  v .  

Mathews, e t .  a l . ,  Docke t  Number BD-67, have  u n i f o r m l y  up- 

h e l d  t h e  v a l i d i t y  and c o n s t i t u t i o n a l i t y  o f  t h e  h e r e t o f o r e  

c i t e d  a n t i - c o l l a t e r a l  s o u r c e  s t a t u t e s .  (FSA § 6 2 7 . 7 3 6 ( 3 ) ) ;  

(FSA S627 .7372) .  

111. THE ENACTMENT OF FLORIDA STATUTES 
S627.7273 a n d  6 2 7 . 7 3 6 ( 3 )  STEMS 
FROM THE LEGISLATURE'S ATTEMPT 
TO SATISFY AN "OVERWHELMING 
PUBLIC NEED," AND IS  THEREFORE, 
CONSTITUTIONAL. 

Even i f  t h e  e q u i t a b l e  p r i v i l e g e  of  s u b r o g a t i o n  was 



e l e v a t e d  t o  a  common law r i g h t ,  t h i s  Cour t  i n  K l u g e r  d e c l a r e d  

t h a t  t h e  l e g i s l a t u r e  c o u l d  a b o l i s h  a  r i g h t  upon a  showing 

t h a t  overwhelming p u b l i c  n e c e s s i t y  c a l l e d  for  such  a b o l i s h -  

ment.  K l u g e r ,  s u p r a .  

The l e g i s l a t u r e  of t h i s  S t a t e ,  by  i ts c o n s t a n t  re- 

f i n e m e n t  of t h e  n o - f a u l t  c o n c e p t  of a u t o m o b i l e  i n s u r a n c e  h a s  

spoken  p l a i n l y  t h a t  " p u b l i c  p o l i c y  t r a n s c e n d s  i n - f i g h t i n g "  

w i t h i n  t h e  i n s u r a n c e  i n d u s t r y .  Faced w i t h  s k y r o c k e t i n g  a u t o -  

m o b i l e  i n s u r a n c e  r a t e s ,  h e a l t h  costs and p e r s o n a l  i n  j u r y  

c l a i m s ,  o u r  l e g i s l a t u r e  h a s  se t  its g o a l  a t  l o w e r i n g  t h e s e  

p u b l i c  expenses .  One such  e f f o r t  was t o  e l i m i n a t e  c o l l a t e r a l  

and d o u b l e  r e c o v e r i e s  by t o r t  v i c t i m s .  T h i s  C o u r t  i n  Pu rdy  

h a s  up-held t h i s  c o n c e p t  a s  c o n s t i t u t i o n a l .  Blue Cross a r -  

g u e s  t h a t  s i n c e  it is n o t  a n  a u t o m o b i l e  i n s u r a n c e  wr i te r ,  it 

h a s  no a l t e r n a t i v e  remedy or a d v a n t a g e .  However, a  close an- 

a l y s i s  of t h i s  p o s i t i o n  r e v e a l s  o t h e r w i s e .  B lue  Cross is 

lumped i n  t h e  same c l a s s i f i c a t i o n  a s  a l l  o t h e r  h e a l t h  care 

p r o v i d e r s  d o i n g  b u s i n e s s  i n  t h e  S t a t e  of F l o r i d a .  " C o l l a t e r -  

a l  S o u r c e s "  a r e  d e f i n e d  unde r  F l o r i d a  S t a t u t e s  S627 .7372(b )  

a s  "any h e a l t h ,  s i c k n e s s  or income d i s a b i l i t y  i n s u r a n c e . . . "  

B lue  Cross, t h e r e f o r e ,  is l e f t  w i t h  t h e  same c o m p e t i t i v e  ad- 

v a n t a g e  a s  b e f o r e  e n a c t m e n t  of t h e  s t a t u t e s  i n  q u e s t i o n  s i n c e  

it a p p l i e s  u n i f o r m l y  t h r o u g h o u t  t h e  h e a l t h  i n s u r a n c e  indus -  



t r y .  Al though Blue  Cross h a s  f a i l e d  to  p r o v i d e  s t a t i s t i c s  

comparing b e n e f i t s  p a i d  i n  a u t o m o b i l e  a c c i d e n t  c a s e s  t o  s i t u -  

a t i o n s  of  i n j u r y  and i l l n e s s  where s u b r o g a t i o n  d o e s  n o t  ex- 

i s t ,  Responden t s  s t r o n g l y  s u g g e s t  to  t h i s  C o u r t  t h a t  s u b r o g a -  

t i o n  r e c o v e r i e s ,  e s p e c i a l l y  i n  view of  e q u i t a b l e  d i s t r i b u t i o n  

p r i n c i p l e s ,  p l a y  a  v e r y  s m a l l  p a r t  o f  P e t i t i o n e r ' s  o v e r a l l  

r a t e  s t r u c t u r e .  F i n a l l y ,  i f  t h i s  Cour t  were to  r e i n s t a t e  t h e  

r i g h t  o f  s u b r o g a t i o n  t o  h e a l t h  c a r e  p r o v i d e r s ,  t h e  p r a c t i c a l  

e f f e c t  would be to  r e q u i r e  t h e  a u t o m o b i l e  i n d u s t r y  to  pay ad- 

d i t i o n a l  damages u n d e r  its l i a b i l i t y  c o v e r a g e .  These ,  i n  

t u r n ,  would n e c e s s a r i l y  be p a s s e d  back to t h e  i n s u r a n c e  buy- 

i n g  p u b l i c  i n  t h e  form o f  a d d i t i o n a l  premiums. Hence,  t h e  

c i r c l e  would be c o m p l e t e  and t h e  g o a l  o f  t h e  l e g i s l a t u r e  to  

r e d u c e  i n s u r a n c e  r a t e s  would be c i r cumven ted .  

The F i r s t  D i s t r i c t  Cour t  of Appeal i n  A l t e rman  

T r a n s p o r t  L i n e s ,  I n c .  v. S t a t e ,  405 So.2d 456 ( F l a .  1st DCA 

1 9 8 1 ) ,  h a s  r u l e d  i n  a  s i m i l a r  c a s e  i n v o l v i n g  an a t t e m p t  by 

members o f  t h e  t r u c k i n g  i n d u s t r y  to  d e c l a r e  t h e  F l o r i d a  Sun- 

s h i n e  A c t  u n c o n s t i t u t i o n a l  t h a t :  

I t  is o u r  v iew t h a t  t h e  d e p r i v a t i o n  of  
A p p e l l a n t ' s  p r i v i l e g e  t o  be immune from com- 
p e t i t i o n  is  n o t  t h e  t y p e  of i n j u r y  p r o t e c t e d  
by  Kruge r  and i t s  progeny .  A p p e l l a n t s  have  
n o t  been d e n i e d  e n t r y  i n t o  t h e  m a r k e t ,  n o r  
have t h e y  been  p r o h i b i t e d  from e x e r c i s i n g  
t h e i r  c o m p e t i t i v e  r i g h t s .  T h e i r  ' i n j u r y ' ,  
i f  any ,  is c o m p e t i t i o n  i n  t h e  marke t  p l a c e .  
I d .  a t  459. 



A s  to  t h e  i s s u e  of  s t a n d i n g ,  t h e  C o u r t  h e l d  

A p p e l l a n t  c a r r i e r s  a l s o  a r g u e  t h a t  t h e  re- 
p e a l  o f  C h a p t e r  323  u n c o n s t i t u i o n a l l y  
d e p r i v e s  F l o r i d a  consumers  of  t h e i r  a c c e s s  
t o  t h e  c o u r t s  t o  b r i n g  s u i t  t o  s t o p  t h e  
abandonment  of  u n p r o f i t a b l e  r o u t e s  o r  to  c h a l -  
l e n g e  t h e  s e t t i n g  o f  motor  c a r r i e r  r a t e s .  
However, c a r r i e r s  p r e v i o u s l y  r e g u l a t e d  by 
C h a p t e r  323  had no s t a n d i n g  to  r a i s e  s u c h  
i s s u e s .  S e e  S t a t e  v. P h i l l i p s ,  70 F l a .  
340 ,  349,- So. 367 ( 1 9 1 5 ) .  T h e r e f o r e ,  
t h e y  c a n n o t  c l a i m  to  have  been  d e p r i v e d  
o f  a  r i g h t  t o  a c c e s s  which t h e y  n e v e r  had .  
I d .  a t  459. 

I t  is w e l l  e s t a b l i s h e d  t h a t ,  to r a i s e  a  c o n s t i t u -  

t i o n a l  q u e s t i o n ,  one must  show t h a t  t h e  S t a t u t e  d e p r i v e s  him 

o f  a  c o n s t i t u t i o n a l  r i g h t .  16  -- Am.Jur. 2d ,  C o n s t i t u t i o n a l  Law 

S189. F u r t h e r ,  t h e  c o n s t i t u t i o n a l i t y  o f  a  S t a t u t e  which r e -  

moves o n e ' s  r i g h t  to r e imbur semen t  or o t h e r  r e l i e f  from a  

s econd  p a r t y  c a n n o t  be c o n t e s t e d  by a  t h i r d  p a r t y  whose 

r i g h t ,  i f  any ,  is d e r i v a t i v e  or i n d i r e c t .  Hanson v .  R a l i e g h ,  

63 N.E.2d 851;  A l t e rman  T r a n s p o r t  L i n e s ,  I n c . ,  s u p r a ;  A c m e  

Moving and S t o r a g e  Company o f  J a c k s o n v i l l e  v .  Mason, 167  

So.2d 555 ( F l a .  1 9 6 4 ) ;  S t a t e  v. P h i l l i p s ,  70 So.2d 367 ,  ( F l a .  

C o n s t i t u t i o n a l  c h a l l e n g e s  to  s t a t e  s t a t u t e s  on 

e q u a l  p r o t e c t i o n  g r o u n d s  must  show t h a t  t h e  s t a t u t e s  c r e a t e  a  

c l a s s i f i c a t i o n  i n  which one c l a s s  r e c e i v e s  d i s c r i m i n a t o r y  

t r e a t m e n t .  S e c t i o n s  6 2 7 . 7 3 6 ( 3 )  and  627.7372, F l o r i d a  S t a -  

t u t e s ,  d o  n o t  on t h e i r  f a c e  c r e a t e  a  c l a s s i f i c a t i o n  o f  i n s u r -  



ers.  The s t a t u t e s  a p p l y  to  a l l  i n s u r e r s .  Assuming,  a rguen-  

d o ,  t h a t  a s  a p p l i e d ,  t h e s e  s t a t u t e s  d o  c r e a t e  a  c l a s s i f i c a -  

t i o n  i n  which B lue  Cross and o t h e r  h e a l t h  i n s u r e r s  r e c e i v e  

d i s c r i m i n a t o r y  t r e a t m e n t ,  it d o e s  n o t  n e c e s s a r i l y  f o l l o w  t h a t  

t h e r e  is an e q u a l  p r o t e c t i o n  v i o l a t i o n .  The r a t i o n a l e  b a s i s  

t e s t  must be a p p l i e d .  S i n c e  t h i s  c l a s s  is n o t  " s u s p e c t "  

( s u c h  a s  one  based  on race or s e x )  s t r i c t  s c r u t i n y  is n o t  re- 

q u i r e d .  A f t e r  a  t h o r o u g h  r e v i e w  o f  e q u a l  p r o t e c t i o n  c a s e s ,  

t h e  F i r s t  D i s t r i c t  C o u r t  of  Appeal  d e t e r m i n e d  t h a t  t h e  p r o p e r  

s t a n d a r d  o f  t h e  r a t i o n a l  b a s i s  t e s t  be used  f o r  p u r p o s e s  o f  

min imal  s c r u t i n y  is t h e  "some r e a s o n a b l e  b a s i s "  s t a n d a r d .  

S a s s o  v. Ram P r o p e r t y  Management, 431  So.2d 204 ( F l a .  1st DCA 

1 9 8 3 ) .  T h i s  C o u r t  s t a t e d :  

W e  now t u r n  to  t h e  p r o p e r  method o f  
employing  t h e  r a t i o n a l  b a s i s  t e s t  by u s e  o f  
t h e  "some r e a s o n a b l e  b a s i s "  s t a n d a r d .  
G e n e r a l l y ,  a s  l o n g  a s  t h e  c l a s s i f i c a t i o n  
scheme chosen  by t h e  l e g i s l a t u r e  r a t i o n a l l y  
a d v a n c e s  a  l e g  it i m a t e  g o v e r n m e n t a l  o b j  ec- 
t i v e ,  c o u r t s  w i l l  d i s r e g a r d  t h e  methods 
used  i n  a c h i e v i n g  t h e  o b j e c t i v e ,  and t h e  
c h a l l e n g e d  e n a c t m e n t  w i l l  be uphe ld .  
C i t a t i o n s  O m i t t e d .  I d .  a t  216. 

The " r a t i o n a l  b a s i s "  t e s t  o b v i o u s l y  i n v o l v e s  c o n s i d e r a b l e  de-  

f e r e n c e  to t h e  l e g i s l a t u r e  b r a n c h ,  and p r o h i b i t s  t h e  j u d i c i -  

a r y  f rom s u b s t i t u t i n g  t h i s  judgment a s  to  whe the r  t h e  l e g i s -  

l a t u r e  h a s  chosen  t h e  " r i g h t "  c l a s s i f i c a t i o n s .  A s  t h e  Sup- 

reme C o u r t  s t a t e d  i n  N o r t h r i d a e  G e n e r a l  H o s ~ i t a l  v .  C i t v  o f  



Oakland  P a r k ,  374 So.2d 461 ,  464-465 ( F l a .  1 9 7 9 ) :  

The L e g i s l a t u r e  h a s  wide d i s c r e t i o n  i n  
c r e a t i n g  s t a t u t o r y  c l a s s i f i c a t i o n s .  T h e r e  is  
a p r e s u m p t i o n  i n  f a v o r  o f  t h e  v a l i d i t y  o f  a 
s t a t u t e  which t r e a t s  some p e r s o n s  or t h i n g s  
d i f f e r e n t l y  from o t h e r s .  

( I l f  a n v  s t a t e  o f  f a c t s  c a n  r e a s o n a b l v  
b e  c o n c e i v e d  t h a t  w i l l  s u s t a i n  t h e  c lass i -  
f i c a t i o n  a t t e m p t e d  by t h e  L e g i s l a t u r e ,  t h e  
e x i s t e n c e  o f  t h a t  s t a t e  o f  f a c t s  a t  t h e  t i m e  
t h e  l a w  was e n a c t e d  w i l l  be  presumed by  t h e  
c o u r t s .  The d e f e r e n c e  due  to  t h e  l e g i s l a -  
t i v e  judgment  i n  t h e  matter w i l l  be o b s e r v e d  
i n  a l l  cases where  t h e  c o u r t  c a n n o t  s a y  on i ts  
j u d i c i a l  knowledge t h a t  t h e  a b l e  g round  f o r  
b e l i e v i n g  t h a t  t h e r e  were p u b l i c  c o n s i d e r a -  
t i o n s  j u s t i f y i n g  t h e  p a r t i c u l a r  c l a s s i f i -  
c a t i o n  and d i s t i n c t i o n  made. 
(Emphas i s  a d d e d ) .  

The a v o i d a n c e  o f  co l l a t e r a l  r e c o v e r i e s  e l i m i n a t e s  

d o u b l e  r e c o v e r i e s ,  i n t e r - i n s u r a n c e  company claims d i s b u r s e -  

m e n t s ,  claims e x p e n s e s  and l i t i g a t i o n .  These  r e d u c t  i o n s  a- 

l o n g  w i t h  a r e d u c t i o n  o f  a u t o m o b i l e  i n s u r a n c e  premiums a re  

c l e a r l y  l e g i t i m a t e  l e g i s l a t i v e  g o a l s .  S i n c e  S 6 2 7 . 7 3 6 ( 3 )  and 

627.7372,  F l o r i d a  S t a t u t e s ,  are l e g i s l a t i v e  a t t e m p t s  t o  

r e a c h  t h a t  l e g i s l a t i v e  g o a l ,  t h e y  s h o u l d  be h e l d  c o n s t i t u -  

t i o n a l  and n o t  v i o l a t i v e  o f  e q u a l  p r o t e c t i o n .  

SUMMARY 

T h r e e  r e l a t e d  g r o u n d s  e x i s t  f o r  d e n y i n g  P e t i t i o n -  

e r ' s  j u r i s d i c t i o n  t o  a t t a c k  t h e  c o n s t i t u t i o n a l i t y  o f  F l o r i d a  

S t a t u t e s  §$627 .736 (3 )  and 627.7273.  Q u i t e  s i m p l y  t h e  c o n s t i -  

t u t i o n a l  g u a r a n t e e s  o f  " a c c e s s  t o  t h e  c o u r t s ' '  and " e q u a l  p r o -  



t e c t i o n "  do n o t  e x t e n d  to t h e  e q u i t a b l e ,  d e r i v a t i v e  p r i v i l e g e  

o f  s u b r o g a t i o n  i n  t h e  f a c e  o f  overwhelming  p u b l i c  need .  
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