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SUMMARY OF ARGUMENT - 

This Court should review the  decision by the  F i r s t  

D i s t r i c t  C o u r t  o f  Appeal  a s  t h e  r u l e s  o f  l a w  i t  

anrlourlces e x p r e s s l y  and d i r e c t l y  c o n f l i c t  w i t h  r u l e s  

previously announced by t h i s  Court. For one, t he  F i r s t  

D i s t r i c t  Court of Appeal ha s  announced t h a t  t h e  .nere 

p o s s i b i l i t y  of in ju ry  occurring t o  a  person w i l l  s u f f i c e  

t o  i n p o s e  l i a b i l i t y  upon a  t o r t f e a s o r ,  c o n t r a r y  t o  

spec i f i c  holdings by t h i s  Court and nunerous decisions 

by t h e  o t h e r  c o u r t s  of appea l  t h a t  t h e r e  ,nust a t  l e a s t  

be  a  " p r o b a b i l i t y "  of i n j u r y  b e f o r e  l i a b i l i t y  w l l  be 

i nposed . 
Secondly,  t h e  F i r s t  D i s t r i c t  Court of  Appeal, 

a l though  c l a iming  t o  app ly  t h e  p r i n c i p l e  of p r o x i  na t e  

cause  a s  de f ined  i n  F l o r i d a  Standard  J u r y  I n s t r u c t i o n  

5.1, ha s  f a i l e d  t o  recognize  t h e  s i g r ~ i f i c a n c e  of  t h a t  

p a r t  of  p r o x i n a t e  cause  de f ined  a s  a  " d i r e c t ,  n a t u r a l  

and contirluous sequence." By i gno r ing  t h i s  c r i t i c a l  

f a c e t  of  p r o x i n a t e  cause ,  t h e  F i r s t  D i s t r i c t  Court of  

Appeal ha s  a p p l i e d  a  p r i n c i p l e  of law which c o n f l i c t s  

w i t h  t h a t  p r i n c i p l e  adopted by -- In r e :  S tandard  J u r y  

Ins t ruc t ions ,  198 So.2d 319 ( F l a .  1967).  

These f a c t o r s  denons - t r a t e  t h a t  t h i s  Court should 

e x e r c i s e  i t s  j u r i s d i c t i o n a l  power g r an t ed  t o  i t  i n  

Ar t i c l e  111(b) (3)  of the  Florida Corlstitutiorl t o  accept 

review of  t h i s  c a se  i n  o r d e r  t o  r e s o l v e  t h i s  c o n f l i c t  

and once aga in  nake c a s e  law or1 t h i s  s u b j e c t  u n i f o r n  

throughout the  s t a t e .  



ISSUE ON APPEAL -- 

W H E T H E R  T H E  DECISION O F  T H E  FIRST 
DISTRICT COURT O F  A P P E A L  IS IN EXPRESS 
A N D  DIRECT C O N F L I C T  W I T H  A DECISION O F  
ANOTHER DISTRICT COURT O F  APPEAL OR THE 
SUPREME COURT ON THE SAME QUESTION O F  
LAW. 

ARGUMENT 

l ( a ) .  The decision by the F i r s t  D i s t r i c t  Court 

of Appeal announces a  r u l e  of law t h a t  

c o n f l i c t s  w i t h  a  r u l e  p r e v i o u s l y  

announced by the  Supreme Court. 

I n  the  l a s t  sentence of the  na jor i ty  decision, the 

F i r s t  D i s t r i c t  Cour t  o f  Appeal ,  c i t i n g  - C r i s l i p  - - - - - - - v. 

H o l l a r ~ d ,  401 So.2d 1115,  1118 ( F l a .  4 t h  DCA 1981)  ------- 

s ta ted :  

". . . [Tlhe defendants  need not  have 
notice of the pa r t i cu l a r  nanner i n  which 
an in jury  would occur; it i s  enough t h a t  
t h e  p o s s i b i l i t y  of  so-ne a c c i d e n t a l  ----------- 
in jury  was foreseeable t o  the o rd inar i ly  
prudent person." (emphasis added). 

The announcenent of t h e  above r u l e  exp res s ly  and 

d i r e c t l y  con f l i c t s  with decisions of the Florida Suprene 

Court and d i s t r i c t  c o u r t s  of appeal  regard ing  t h e  

iden t ica l  i s sue  of when an independent intervening cause 

w i l l  r e l i eve  a  to r t feasor  f ron l i a b i l i t y .  The Florida 

Suprene Court has  he ld  and s e v e r a l  of t h e  d i s t r i c t  

c o u r t s  of appeal  have adopted t h e  view t h a t  t h e  nere 

"poss ibi l i ty"  of so.ne in jury  w i l l  not su f f i ce  t o  inpose 



l i a b i l i t y  on a  t o r t f e a s o r ,  r a t h e r  the re  n u s t  a t  l e a s t  be 

a  "probabi l i ty"  of in jury .  

I n  t h e  l e a d i n g  F l o r i d a  Suprene  Cour t  d e c i s i o n  of  

Cone v. I n t e r  County Telephone & Telegraph Co., 40 So.2d -- - 

148, 149 (Fla .  1949), t h i s  Court announced t h e  following 

r u l e  of law regarding intervening causat ion:  

" I t  i s  o n l y  when i n j u r y  t o  a  pe r son  who 
h i n s e l f  i s  w i t h o u t  c o n t r i b u t i n g  f a u l t  
h a s  r e s u l t e d  d i r e c t l y  arid i n  o r d i n a r y  
n a t u r a l  sequence f r o n  a  n e g l i g e n t  a c t  
w i t h o u t  t h e  i n t e r v e n t i o n  o f  a n y  
independent e f f i c i e n t  cause, or  i s  such 
a s  o r d i n a r i l y  and n a t u r a l l y  should have 
been regarded a s  a  p r o b a b l e ,  n o t  a  n e r e  
p o s s i b l e ,  r e s u l t  o f  t h e  n e g l i g e n t  a c t ,  
t h a t  such in jured  person i s  e n t i t l e d  t o  
r e c o v e r  danages .  . . . Converse ly ,  
when t h e  l o s s  i s  n o t  a  d i r e c t  r e s u l t  of  
t h e  negl igent  a c t  conplained of .  . . but  
i s  n e r e l y  a  p o s s i b l e ,  a s  d i s t i n g u i s h e d  
f r o n  a  n a t u r a l  and p robab le ,  r e s u l t  o f  
t h e  n e g l i g e n c e ,  r e c o v e r y  w i l l  n o t  be 
a l l o w e d .  . . . ' P o s s i b l e '  consequences 
a r e  t h o s e  which happen s o  i n f r e q u e n t l y  
f r o n  the  conn i s s ion  of a  p a r t i c u l a r  a c t ,  
t h a t  i r i  t h e  f i e l d  o f  hunan e x p e r i e n c e  
t h e y  a r e  n o t  e x p e c t e d  a s  l i k e l y  t o  
happen again f ron  the  connissiorl  of t h e  
sane  act ." 

The p r i n c i p l e  of  law s t a t e d  i n  Cone, s u p r a ,  h a s  

been adopted  e i t h e r  e x p r e s s l y  o r  i n p l i e d l y  by a l l  t h e  

d i s t r i c t  c o u r t s  of appeal. The Second D i s t r i c t  Court of 

Appeal i n  Greene - v. Flewell ing,  366 So.2d 777, 781 (Fla .  

2d D C A  1 9 7 8 ) ,  c e r t .  den .  374 So.2d 99 ( F l a .  1 9 7 9 ) ,  

q u o t i n g  f r o n  P r o s s e r ,  The Law of T o r t s ,  241 ( 4 t h  ed. 

1971) s t a t ed :  

"A nere p o s s i b i l i t y  of causat ion i s  riot 
enough; arid when t h e  n a t t e r  remains one 



o f  p u r e  s p e c u l a t i o n  o r  c o n j e c t u r e ,  o r  
t h e  p r o b a b i l i t i e s  a r e  a t  b e s t  e v e n l y  
b a l a n c e d ,  it b e c o n e s  t h e  d u t y  o f  t h e  
c o u r t  t o  d i r e c t  a v e r d i c t  f o r  t h e  
d e f e n d a n t .  " 

The T h i r d  D i s t r i c t  Cour t  o f  Appeal h a s  a l s o  adop ted  

t h e  p r i n c i p l e  o f  l a w  a n n o u n c e d  i n  Cone a s  e v i d e n c e d  b y  

i t s  d e c i s i o n  i n  -- S t a h l  - v. - M e t r o p o l i t a n  Dade C o u n t y ,  4 3 8  - -- 

So.2d 1 4 ,  1 9  ( F l a .  3d DCA 1 9 8 5 ) .  The c o u r t  s t a t e d :  

" F l o r i d a  c o u r t s ,  i n  a c c o r d  w i t h  c o u r t s  
t h r o u g h o u t  t h e  c o u n t r y ,  h a v e  f o r  good  
r e a s o n  b e e n  n o s t  r e l u c t a n t  t o  a t t a c h  
t o r t  l i a b i l i t y  f o r  r e s u l t s  w h i c h ,  
a l t h o u g h  c a u s e d - i n - f a c t  b y  t h e  
d e f e n d a n t ' s  n e g l i g e n t  a c t  o r  o  n i s s i o n ,  
s e e n  t o  t h e  j u d i c i a l  n i n d  h i g h l y  
u n u s u a l ,  e x t r a o r d i n a r y ,  b i z a r r e ,  o r ,  
s t a t e d  d i f f e r e n t l y ,  s e e n  beyond  t h e  
s c o p e  o f  a n y  f a i r  a s s e s s n e n t  o f  t h e  
d a n g e r  c r e a t e d  b y  t h e  d e f e n d a n t ' s  
n e g l i g e n c e .  " 

The T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  t h e n  w e n t o n  t o  q u o t e  

t h e  e x a c t  l a n g u a g e  f  rovn  Cone,  s u p r a ,  d i s t i n g u i s h i n g  

be tween  p r o b a b l e  consequences ,  f o r  which l i a b i l i t y  w i l l  

l i e ,  a n d  n e r e l y  p o s s i b l e  c o n s e q u e n c e s ,  f o r  w h i c h  no  

l i a b i l i t y  w i l l  a t t a c h .  ( I d  -- a t  2 0 ) .  

T h e  p r i n c i p l e  o f  l a w  a n n o u n c e d  b y  t h e  F i r s t  

D i s t r i c t  C o u r t  o f  A p p e a l  i n  t h e  c a s e  a t  b a r  i s  a l s o  i n  

e x p r e s s  c o n f l i c t  w i t h  t h e  Second  D i s t r i c t  C o u r t  o f  

Appeal.  The Second D i s t r i c t  Cour t  o f  Appeal h a s  adop ted  

t h e  d i s t i n c t i o n  b e t w e e n  p r o b a b l e  a n d  p o s s i b l e  

c o n s e q u e n c e s  f i r s t  e n u n c i a t e d  i n  Cone, s u p r a .  A s  

r e c e n t l y  a s  l a s t  y e a r  t h e  Second  D i s t r i c t  C o u r t  o f  

A p p e a l ,  i n  R o b e r t s  - v.  J a n e s ,  447  So.2d 9 4 7 ,  950  ( F l a .  2d 



DCA 1984), c i t i n g  t o  Cone, supra, s ta ted:  

". . . then because of t h e  i n t e rven ing  
a c t  of ano ther .  . . t h e r e  would a l s o  
have  t o  be  e v i d e n c e  t h a t  a p p e l l e e ' s  
r e s u l t i n g  i n j u r y  was t h e  n a t u r a l  and 
probable  corlsequence of  a p p e l l a n t ' s  
v i o l a t i o n  of t h e  r u l e  be fo re  a p p e l l e e  
could prevail ." (enphasis i n  o r ig ina l ) .  

The F i f t h  D i s t r i c t  C o u r t  o f  Appeal h a s  a l s o  

followed the pr inciple  of law s e t  fo r th  i n  Cone, supra, 

a  r e c e n t  exanple  of which i s  found i n  F i r e s t o n e  T i r e  and - -- - 

Rubber - Conpany - v. L ipp inco t t ,  - 383 So.2d 1181 (F l a .  5 th  

DCA 1980) where the  court  s ta ted:  

"The consequences t h a t  a  prudent  nan 
would a n t i c i p a t e  a s  l i k e l y  t o  r e s u l t  
fron an ac t  are  those corlsequences t h a t  
happen so f r equen t ly  t h a t  they  nay be 
e x p e c t e d  t o  happen a g a i n  and a r e ,  
t h e r e f o r e ,  p r o b a b l e  consequences .  
( C i t e s  o n i t t e d ) .  F o r e s e e a b l e  
consequences  a r e  n o t  'wha t  n i g h t  
possibly occur'." (Ci tes  on i t t ed )  

I t  should a l s o  be noted t h a t  t h e  F i r s t  D i s t r i c t  

Court of Appeal i n  t h e  ca se  a t  ba r  c i t e s  C r i s l i p  v. -- - 

Holland, supra, a s  "authority" for the  s ta ted  pr inciple  

t ha t  the  nere poss ib i l i t y  of soae accidental  in jury  i s  

su f f i c i en t  t o  i,npose l i a b i l i t y  upon a  to r t feasor .  Yet a  

careful  reading of Cr i s l i p ,  supra, f a i l s  t o  denonstrate 

a  foundatior~ for  such a  principle.  Indeed, i n  Overby - v. 

Wil le ,  411 So.2d 1331 (F l a .  4 th  DCA 1982) ,  t he  Fourth 

D i s t r i c t  Court of Appeal c i t e s  t o  i t s  d e c i s i o n  i n  

C r i s l i p ,  - -- supra ,  and y e t  no nent ion i s  nade of t h e  

p ropos i t i on  t h a t  a  nere  p o s s i b i l i t y  of a c c i d e n t a l  

i n j u r y  w i l l  i npose  l i a b i l i t y .  (Id a t  1333). Indeed, 



t h e  Fourth D i s t r i c t  Court of Appeal r e a f f i r n e d  t h e  

p r inc ip le  t ha t :  

". . . a s  t o  a  l o s s  o r  i n j u r y  which i s  
no t  a  d i r e c t  r e s u l t  of t h e  n e g l i g e n t  
a c t ,  recovery  w i l l  n o t b e  al lowed i f  t h e  
in jury  was only 'possible '  a s  opposed t o  
'probable'." (Cit ing Guice v. Enfinger, 
389 So.2d 270 ( F l a .  1 s t  DCA 1 9 8 0 ) ) .  
(enphasis  i n  o r ig ina l ) .  

This  c o u r t  e s t a b l i s h e d  a  gene ra l  p r i n c i p l e  of law 

i n  - Cone, - s u p r a ,  - - - - i n  1949.  S i n c e  t h a t  t i n e ,  e v e r y  

d i s t r i c t  c o u r t  i n  t h e  s t a t e  ha s  adopted and u t i l i z e d  

t h a t  p r inc ip le ,  applying i t s  standards and de f in i t i ons  

t o  d i s t ingu ish  between "probable" and "possible" r e s u l t s  

on t h e  i s s u e  of i n t e r v e n i n g  causa t i on .  Without f a i l ,  

t h i s  long h i s t o r y  of c o u r t  d e c i s i o n s  has  h e l d  t h a t  t h e  

nere "pos s ib i l i t y "  of accidenta l  in jury  w i l l  not su f f i ce  

t o  i npose  l i a b i l i t y  or1 a  t o r t f e a s o r .  By ho ld ing  t h a t  

t h e  n e r e  p o s s i b i l i t y  o f  i n j u r y  i s  s u f f i c i e n t  t o  

e s t a b l i s h  f o r e s e e a b i l i t y  t h e  F i r s t  D i s t r i c t  Court of 

Appeal h a s  r e j e c t e d  o r  dev i a t ed  f r o n  a  sound and long- 

establ ished r u l e  of law. 

We, t h e r e f o r e ,  r e s p e c t f u l l y  s u b n i t  t o  t h i s  Court 

t h a t  t h e  a b o v e - s t a t e d  p r i n c i p l e  of  l aw  e x p r e s s l y  

c o n f l i c t s  with a  general p r inc ip le  of law es tabl ished by 

t h i s  Court and the  o ther  d i s t r i c t  cour ts  of appeal. 

l ( b ) .  The decision by the  F i r s t  D i s t r i c t  Court 

of Appeal announces a  r u l e  of law t h a t  

c o n f l i c t s  w i t h  a  r u l e  p r e v i o u s l y  



a n n o u n c e d  b y  t h e  S u p r e n e  C o u r t .  

The F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  a n n o u n c e d  a new 

d e f i n i t i o n  o f  p r o x i n a t e  c a u s e ,  i n  d i r e c t  c o n f l i c t  w i t h  

t h a t  a d o p t e d  b y  t h i s  C o u r t  i n  -- I n  re:  S t a n d a r d  J u r y  -- 

I n s t r u c t i o n s ,  s u p r a .  A t  p a g e  3  o f  i t s  n a j o r i t y  

d e c i s i o n ,  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  w r o t e :  

" T h e  t e r n  ' p r o x i n a t e  c a u s e '  ( o r  ' l e g a l  
c a u s e ' ,  i n  t h e  l a n g u a g e  o f  t h e  s t a n d a r d  
j u r y  i n s t r u c t i o n s )  c o n s i s t s  o f  t w o  
e s s e n t i a l  e l e x e n t s :  (1) c a u s a t i o n  i n  
f a c t ,  a n d  ( 2 )  f o r e s e e a b i l i t y . "  

T h e  a b o v e  r u l e  o f  l a w  e x p r e s s l y  a n d  d i r e c t l y  

I n  r e :  c o n f l i c t s  w i t h  t h i s  C o u r t ' s  h o l d i n g  i n  -- 

S t a n d a r d  - - J u r y  I n s t r u c t i o n s ,  s u p r a .  T h e r e ,  F l o r i d a  

S t a n d a r d  J u r y  I n s t r u c t i o n  5 . l ( a )  w a s  a d o p t e d ,  w h i c h  

s ta tes :  

" N e g l i g e n c e  i s  a l e g a l  c a u s e  o f  [ l o s s ]  
[ i n j u r y ]  [ o r ]  [ d a n a g e ]  i f  i t  d i r e c t l y  
a n d  i n  n a t u r a l  a n d  c o n t i n u o u s  s e q u e n c e  
p r o d u c e s  or  c o n t r i b u t e s  s u b s t a n t i a l l y  t o  
p r o d u c i n g  s u c h  [ l o s s ]  [ i n j u r y ]  [ o r ]  
[ d a n a g e l ,  so t h a t  it c a n  r e a s o n a b l y  be 
s a i d  t h a t ,  b u t  f o r  t h e  n e g l i g e n c e ,  t h e  
[ loss ]  [ i n j u r y ]  [or]  [ d a n a g e l  w o u l d  n o t  
h a v e  o c c u r r e d . "  ( e n p h a s i s  a d d e d )  

T h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  h a s  f a i l e d  t o  

a p p l y  t h e  d e f i n i t i o n  o f  p r o x i n a t e  c a u s e  a s  s e t  f o r t h  b y  

t h i s  C o u r t .  I n  d o i n g  so, t h e  F i r s t  D i s t r i c t  C o u r t  o f  

A p p e a l  o n n i t t e d  t h e  " d i r e c t l y  a n d  i n  n a t u r a l  a n d  

c o n t i r ~ u o u s  s e q u e n c e "  e l e n e n t  o f  p r o x i - n a t e  c a u s e ,  w h i c h  

h a s  l o n g  b e e n  r e c o g n i z e d  i n  F l o r i d a .  

I n  T a n p a  E l e c t r i c  Cotnpany v .  J o n e s ,  1 9 0  So .  2 6 ,  2 7  --- - - 

( F l a .  1 9 3 9 ) ,  t h i s  C o u r t ,  s p e a k i n g  t h r o u g h  J u s t i c e  B u f o r d  



s ta ted :  

"A proxinate  cause s tands next i n  causal  
r e l a t i o n  t o  t h e  e f f e c t .  . . . A  
p r o x i n a t e  cause  produces t h e  r e s u l t  i n  
cont inuous  sequence, and wi thou t  which 
the  r e s u l t  would not have occurred." 

The standard s e t  i n  -- Tanpa E lec t r i c  Conpany, supra, 

was c i t ed  with approval i n  the  landnark case of -- Pope v. 

P i r ~ k e r t o n  Hays Lunber Conpany, 120 So.2d 227, 229 ( F l a .  - -- ---- -- 
1st  DCA 1960) ,  c e r t .  den., w i t h  op in ion ,  1 2 7  So.2d 441 

( F l a .  1961).  The Suprene Court  approved t h e  Court  of  

Appeal d e c i s i o n  i n  Pope, sup ra ,  d e n o n s t r a t i n g  t h a t  t h e  

F i r s t  D i s t r i c t  Court of Appeal has deviated f ron i t s  own 

d e f i n i t i o n  of  p r o x i n a t e  cause  i n  t h e  c a s e  a t  ba r .  I n  

Pope, t h a t  court  s t a ted :  

"The p r o x i n a t e  cause  of  an i n j u r y  i s  
t h a t  c a u s e  which ,  i n  n a t u r a l  and ------- --- 
con t inuous  sequence, unbroken by any 
e f f i c i e n t  i n t e r v e n i n g  cause ,  produces 
t he  in jury ,  and without which the  r e s u l t  
would rl;t h a v e  o c c u r r e d . "  ( e n p h a s i s  
added).  

This p r i nc ip l e  i s  applied a l n o s t  ve rba t in  i n  nore 

r e c e n t  c a se s .  I n  S a r d e l l  - v. Malanio, 202 So.2d 746, 

747, conforned t o  202 So. 2d 872 (F l a .  1967) t h i s  Court 

held t ha t :  

" . . . [ t l o  c o r ~ s t i t u t e  p r o x i n a t e  cause ,  
the re  nust be such a  na tu ra l ,  d i r e c t  and 
c o n t i n u o u s  s e q u e n c e  b e t w e e n  t h e  ---------- 
negligent a c t  and t he  in ju ry  t h a t  it can 
reasorlably be s a i d  b u t  f o r  t h e  a c t  t h e  
in ju ry  would not have occurred." 

Th is  Cour t ' s  prorlounce nen t  i n  Pope h a s  pe rsevered  

through t i n e  and t o  t h i s  day, p e r s i s t s  a s  t h e  node1 by 

which negligence cases a r e  deternined i n  Florida.  The 



F i r s t  D i s t r i c t  C o u r t  o f  Appeal ha s  d e v i a t e d  f r o n  t h i s  

w o r k i n g  d e f i n i t i o n  o f  p r o x i n a t e  c a u s e  b y  o n i t t i n g  t h e  

" n a t u r a l  a n d  c o n t i n u o u s  s e q u e n c e "  p r o v i s i o n  a s  e x p r e s s e d  

i n  F l o r i d a  S t a n d a r d  J u r y  I n s t r u c t i o n  5 . l ( a )  a n d  r e l e v a n t  

case l a w .  

I t  i s  p r e c i s e l y  t h i s  a s p e c t  o f  p r o x i n a t e  c a u s e  

w h i c h  i s  l a c k i n g  i n  t h e  case  a t  bar.  By o n i t t i n g  t h e  

r e q u i r e d  l a n g u a g e  f r o n  i t s  w o r k i n g  d e f i n i t i o n  o f  

p r o x i n a t e  c a u s e ,  the F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  has 

s t r a i n e d  t o  f i n d  a way t o  r e v e r s e  S u n n a r y  J u d g n e n t  a n d  

a t  the s a n e  t i n e  has s t a t e d  a p r i n c i p l e  o f  l a w  d i r e c t l y  

i n  c o n f l i c t  w i t h  t h a t  s t a t e d  b y  t h e  S u p r e n e  C o u r t  a n d  

the other  d i s t r i c t  c o u r t s  o f  a p p e a l .  



CONCLUSION 

For t h e  F i r s t  D i s t r i c t  Cour t  o f  Appeal t o  h o l d  t h a t  

t h e  n e r e  p o s s i b i l i t y  o f  i n j u r y  w i l l  s u f f i c e  t o  i n p o s e  

l i a b i l i t y  u p o n a t o r t f e a s o r i s t o  a n n o u n c e  a r u l e  o f  l a w  

e x p r e s s l y  a n d  d i r e c t l y  i n  c o n f l i c t  w i t h  t h e  r u l e  

p r e v i o u s l y  a n n o u n c e d  b y  t h i s  C o u r t  i n  Cone, s u p r a .  

The F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  i s  a l s o  i n  

, e x p r e s s  and d i r e c t  c o n f l i c t  w i t h  a p r e v i o u s  d e c i s i o n  by  

t h i s  C o u r t  by  f a i l i n g  t o  a p p l y  t h e  c o r r e c t  d e f i n i t i o n  o f  

p r o x i n a t e  c a u s e ,  a s  s e t  o u t  i n  F l o r i d a  S t a n d a r d  J u r y  

I n s t r u c t i o n  5 . l ( a )  and adop ted  by  I n  r e :  S t a n d a r d  J u r y  -- 

I n s t r u c t i o r ~ s ,  198  So.2d 319 ( F l a .  1967) .  

The  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  h a s  c r e a t e d  a 

" r e a l  a n d  e n b a r r a s s i n g  c o n f l i c t  o f  o p i n i o n  a n d  

a u t h o r i t y "  as t h a t  p h r a s e  w a s  used i n  Ansin - v. Thurs ton ,  

1 0 1  So.2d 8 0 8 ,  811 ( F l a .  1 9 5 8 ) .  I t  w a s  t o  r e s o l v e  

c o n f l i c t s  i n  c a s e s  s u c h  a s  t h i s  t h a t  A r t i c l e  I I I ( b )  ( 3 )  

o f  t h e  F l o r i d a  C o r ~ s t i t u t i o r ~  g r a n t e d  t o  t h i s  C o u r t  

c o n f l i c t  j u r i s d i c t i o n .  We r e s p e c t f u l l y  r e q u e s t  t h i s  

Cour t  t o  a c c e p t  j u r i s d i c t i o n  o v e r  t h i s  n a t t e r .  
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