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STATEMENT OF THE CASE AND FACTS 

Pe t i  t i o n e  r / A p p e l l e e  , STATE OF FLORIDA DEPARTMENT OF 

TRANSPORTATION, s e e k s  t o  i n v o k e  t h i s  C o u r t ' s  d i s c r e t i o n a r y  

j u r i s d i c t i o n  t o  r e v i e w  t h e  d e c i s i o n  o f  t h e  F i r s t  D i s t r i c t  

C o u r t  o f  A p p e a l  ( A .  1 - 1 0 )  b a s e d  upon P e t i t i o n e r ' s  bel ief  t h a t  

t h e  d e c i s i o n  is  i n  c o n f l i c t  w i t h  p r i o r  d e c i s i o n s  o f  t h i s  C o u r t  

a n d  o t h e r  D i s t r i c t  C o u r t s  o f  A p p e a l .  The  d e c i s i o n  o f  t h e  

F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  is  n o t  i n  e x p r e s s  a n d  d i r e c t  

c o n f l i c t  w i t h  t h e  cases c i t e d  by  P e t i t i o n e r  o r  a n y  F l o r i d a  

case o n  t h e  same q u e s t i o n  o f  law. T h e r e f o r e ,  t h i s  C o u r t  l a c k s  

j u r i s d i c t i o n  t o  r e v i e w  t h e  D i s t r i c t  C o u r t ' s  d e c i s i o n .  

T h e  f a c t s  a s  t h e y  p e r t a i n  t o  t h i s  b r i e f  a re  s e t  

f o r t h  i n  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  d e c i s i o n  a s  

f o l l o w s :  

"On t h e  n i g h t  o f  S e p t e m b e r  3 ,  1 9 7 9 ,  C l e o p a t r a  A n g l i n ,  

h e r  h u s b a n d ,  a n d  h e r  b r o t h e r  were t r a v e l i n g  t h r o u g h  d r i z z l i n g  

r a i n  i n  a 1 9 6 5  C h e v r o l e t  p i c k u p  t r u c k .  Upon c r o s s i n g  a 

S e a b o a r d  C o a s t l i n e  R a i l r o a d  t r ack  o n  A l t e r n a t e  U.S. 2 7  i n  

r u r a l  P o l k  C o u n t y ,  t h e y  u n e x p e c t e d l y  h i t  a n  a c c u m u l a t i o n  o f  

water t h a t  c o v e r e d  b o t h  l a n e s  o f  t r a v e l  a n d  was a p p r o x i m a t e l y  

s i x  i n c h e s  d e e p .  The  t r u c k  motor was d o u s e d  w i t h  water ,  

s p u t t e r e d  f o r  some d i s t a n c e  a f t e r  h i t t i n g  t h e  p o o l  of water ,  

and  t h e n  d i e d .  The  A n g l i n s  a t t e m p t e d  t o  s t a r t  t h e  motor b y  

p u s h i n g  t h e  t r u c k  down t h e  r o a d  a n d  t h e n  ' p o p p i n g '  t h e  c l u t c h  



once  t h e  t r u c k  r e a c h e d  a  modera te  speed .  Approx ima te ly  

f i f t e e n  m i n u t e s  a f t e r  t h e i r  t r u c k  h i t  t h e  w a t e r ,  d u r i n g  which 

t i m e  t h e y  a t t e m p t e d  i n  v a i n  t o  p u s h - s t a r t  t h e  t r u c k  s e v e r a l  

t imes,  a  c a r  d r i v e n  by Edward DuBose p a s s e d  t h e  Ang l in  t r u c k  

h e a d i n g  i n  t h e  o p p o s i t e  d i r e c t i o n .  A s h o r t  d i s t a n c e  a f t e r  

p a s s i n g  t h e  t r u c k ,  which was s t i l l  on t h e  road  and ,  a c c o r d i n g  

t o  some w i t n e s s e s ,  s t i l l  b e i n g  pushed ,  M r .  DuBose t u r n e d  h i s  

c a r  a round  and headed back toward t h e  t r u c k  t o  r e n d e r  

a s s i s t a n c e .  U n f o r t u n a t e l y ,  M r .  DuBose f a i l e d  t o  t i m e l y  see 

t h e  t r u c k ,  h i t  h i s  b r a k e s ,  s l i d  i n t o  t h e  r e a r  of  t h e  t r u c k ,  

and  p inned  Mrs. A n g l i n  between t h e  t w o  v e h i c l e s ,  c a u s i n g  

i n j u r y  r e s u l t i n g  i n  a m p u t a t i o n  o f  b o t h  l e g s .  The d i s t a n c e  

between t h e  p o o l  o f  w a t e r  and  t h e  a c c i d e n t  s c e n e  was e s t i m a t e d  

by some w i t n e s s e s  a s  a p p r o x i m a t e l y  200 y a r d s ,  by o t h e r s  up t o  

t h r e e - t e n t h s  o f  a  m i l e . "  

The F i r s t  D i s t r i c t  C o u r t  o f  Appeal  on J u l y  2 ,  1 9 8 5 ,  

r e v e r s e d  t h e  t r i a l  c o u r t ' s  g r a n t i n g  o f  summary judgment. The 

P e t i t i o n e r  f i l e d  a  Motion f o r  Rehea r ing  a n d ,  i n  t h e  

a l t e r n a t i v e ,  Motion f o r  R e h e a r i n g  En Banc. On Augus t  7 ,  1985 ,  

t h e  F i r s t  D i s t r i c t  Cour t  of  Appeal d e n i e d  P e t i t i o n e r ' s  

motion.  Notice t o  invoke  d i s c r e t i o n a r y  r ev i ew was f i l e d  by 

P e t i t i o n e r  on September  5 ,  1985.  



A R G U M E N T  

ISSUE ON APPEAL 

WHETHER THE DECISION O F  THE FIRST DISTRICT COURT O F  
APPEAL I S  I N  EXPRESS AND DIRECT CONFLICT W I T H  A 
DECISION O F  ANOTHER DISTRICT COURT O F  APPEAL OR THE 
SUPREME COURT ON THE SAME QUESTION OF LAW. 

The d e c i s i o n  o f  t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appeal  

d o e s  n o t  e x p r e s s l y  and d i r e c t l y  c o n f l i c t  w i t h  a  d e c i s i o n  o f  

a n o t h e r  d i s t r i c t  c o u r t  o f  a p p e a l  o r  o f  t h e  F l o r i d a  Supreme 

C o u r t  on t h e  same q u e s t i o n  o f  law. 

The o p i n i o n  of  t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appeal  i s  

n o t  i n  e x p r e s s  and d i r e c t  c o n f l i c t  on t h e  same q u e s t i o n  o f  law 

w i t h  any  o f  t h e  c a s e s  c i t e d .  The F i r s t  D i s t r i c t  C o u r t  o f  

Appea l  h e l d :  

... a  t o r t  f e a s o r  is  l i a b l e  f o r  a l l  damages 
p r o x i m a t e l y  c a u s e d  by h i s  n e g l i g e n c e .  The term 
"p rox ima te  c a u s e "  ... c o n s i s t s  of  two e s s e n t i a l  
e l e m e n t s :  (1) c a u s a t i o n  i n  f a c t ,  and ( 2 )  
f o r e s e e a b i l i t y . .  . . C a u s a t i o n  i n  f a c t  is  o f  t e n  
c h a r a c t e r i z e d  i n  terms o f  a  " b u t  f o r "  t e s t ,  i . e . ,  
b u t  f o r  t h e  d e f e n d a n t ' s  n e g l i g e n c e ,  t h e  r e s u l t i n g  
damages would n o t  have o c c u r r e d .  I n  t h e  p r e s e n t  
c a s e ,  t h e r e  is  no  q u e s t i o n  a s  t o  c a u s a t i o n  i n  f a c t  
b e c a u s e  " b u t  f o r n  t h e  d e f e n d a n t s '  a l l e g e d  n e g l i g e n c e  
i n  c a u s i n g  t h e  p o o l i n g  o f  w a t e r  on t h e  highway,  
t h e r e  would have  been  no  a c c i d e n t a l  s t o p p i n g  o f  
p l a i n t i f f ' s  t r u c k  and r e s u l t i n g  i n j u r y .  (Emphas is  
a d d e d ) .  

The second  e l e m e n t  o f  p r o x i m a t e  c a u s e ,  
f o r e s e e a b i l i t y ,  i s ,  u n l i k e  c a u s a t i o n  i n  f a c t ,  a  
c o n c e p t  e s t a b l i s h e d  t h r o u g h  c o n s i d e r a t i o n s  o f  p u b l i c  
p o l i c y  and f a i r n e s s  whereby a  d e f e n d a n t  whose 
c o n d u c t  f a c t u a l l y  ' c a u s e d '  damages may n e v e r t h e l e s s  
be r e l i e v e d  o f  l i a b i l i t y  f o r  t h o s e  damages. Thus ,  
p r o x i m a t e  c a u s e  may be found  l a c k i n g  where t h e  t y p e  
o f  damage o r  i n j u r y  t h a t  o c c u r r e d  is n o t  w i t h i n  t h e  
s c o p e  o f  d a n g e r  o r  r i s k  c r e a t e d  by t h e  d e f e n d a n t ' s  
n e g l i g e n c e  a n d ,  t h u s ,  n o t  a  r e a s o n a b l y  f o r e s e e a b l e  



r e s u l t  t h e r e o f . .  . . I t  is n o t  n e c e s s a r y ,  however ,  
t h a t  t h e  d e f e n d a n t s  "be a b l e  t o  f o r e s e e  t h e  e x a c t  
n a t u r e  and  e x t e n t  o f  t h e  i n j u r i e s  o r  t h e  p r e c i s e  
manner  i n  which  t h e  i n j u r i e s  o c c u r n ;  a l l  t h a t  is 
n e c e s s a r y  t o  l i a b i l i t y  is t h a t  " t h e  t o r t  f e a s o r  b e  
a b l e  t o  f o r e s e e  t h a t  - some i n j u r y  w i l l  l i k e l y  r e s u l t  
i n  some manner  a s  a c o n s e q u e n c e  o f  h i s  n e g l i g e n t  
acts ." . . .  I n  t h e  i n s t a n t  case, it c a n n o t  be  s a i d  as  
a matter o f  l a w  t h a t  a n  i n j u r y  t o  p l a i n t i f f  was n o t  
w i t h i n  t h e  s c o p e  o f  d a n g e r  o r  r i s k  a r i s i n g  o u t  o f  
t h e  a l l e g e d  n e g l i g e n c e .  I n  t h e  f i e l d  o f  human 
e x p e r i e n c e ,  one  s h o u l d  e x p e c t  t h a t  n e g l i g e n t l y  
p e r m i t t i n g  a p o o l  o f  water on a n  open  highway would 
l i k e l y  p o s e  a s u b s t a n t i a l  h a z a r d  t o  m o t o r i s t s  
b e c a u s e  a v e h i c l e  c r a s h i n g  u n e x p e c t e d l y  i n t o  t h e  
water is l i k e l y  t o  e x p e r i e n c e  a s t a l l e d  motor o r  
o t h e r  d i f f i c u l t y  c a u s i n g  t h e  v e h i c l e  t o  s t o p  on  t h e  
h ighway,  t h e r e b y  s u b j e c t i n g  i t s  o c c u p a n t s  t o  t h e  
r i s k  o f  i n j u r y  f rom c o l l i s i o n  by o t h e r  cars.  Gibson  
v. A v i s  Rent-A-Car Sys t em,  I n c . ,  s u p r a .  (Emphasis 
added  1. 

P r o x i m a t e  c a u s e  may be  found  l a c k i n g ,  however ,  where  
a n  u n f o r e s e e a b l e  f o r c e  o r  a c t i o n  o c c u r r i n g  
i n d e p e n d e n t l y  o f  t h e  o r i g i n a l  n e g l i g e n c e  c a u s e s  t h e  
i n j u r y  o r  damage. T h i s  f o r c e  o r  a c t i o n  is commonly 
r e f e r r e d  t o  a s  a n  " i n d e p e n d e n t ,  e f f i c i e n t  
i n t e r v e n i n g  c a u s e .  ". . . F o r  t h e  o r i g i n a l  n e g l i g e n t  
ac tor  t o  b e  r e l i e v e d  o f  l i a b i l i t y  u n d e r  t h i s  
d o c t r i n e ,  however ,  t h e  i n t e r v e n i n g  c a u s e  must  be  
" e f f i c i e n t , "  i.e. , t r u l y  i n d e p e n d e n t  o f  and  n o t  " se t  
i n  mo t ion"  by t h e  o r i g i n a l  n e g l i g e n c e . .  . . 
. . . I f  a n  i n t e r v e n i n g  c a u s e  is r e a s o n a b l y  
f o r e s e e a b l e ,  t h e  n e g l i g e n t  d e f e n d a n t s  may be  h e l d  
l i a b l e . .  . . Whether  a n  i n t e r v e n i n g  c a u s e  is  
f o r e s e e a b l e  i s  o r d i n a r i l y  f o r  t h e  t r ier  o f  f a c t  t o  
d e c i d e .  I d . ;  C r i s l i p  v. H o l l a n d ,  s u p r a .  Only  i f  
r e a s o n a b l e  p e r s o n s  c o u l d  n o t  d i f f e r  as  t o  t h e  t o t a l  
a b s e n c e  o f  e v i d e n c e  t o  s u p p o r t  any  i n f e r e n c e  t h a t  
t h e  i n t e r v e n i n g  c a u s e  was f o r e s e e a b l e  may t h e  c o u r t  
d e t e r m i n e  t h e  i s s u e  as  a matter o f  l a w .  Pad e t t  
417 So.2d a t  768;  Overby v. W i l l e ,  411  So  d  
1332  ( F l a .  4 t h  D C A ~ )  .... *i , 

The p l a i n t i f f s  ' 
e x p o s u r e  t o  d a n g e r  was c r e a t e d  by d e f e n d a n t s '  
n e g l i g e n c e ,  and t h e  f a c t  t h a t  a c o l l i s i o n  m i g h t  
o c c u r  w h i l e  p l a i n t i f f s  were e x t r i c a t i n g  t h e m s e l v e s  
f rom s u c h  d a n q e r  up  t o  f i f t e e n  m i n u t e s  l a t e r  
p r e s e n t s  a  j u r y  i s s u e  on f o r e s e e a b i l i t y .  G ibson  v.  
A v i s  Rent-A-Car Sys t em,  I n c . ,  s u p r a ;  L o f t i n  v.  



M c C r a n i e ,  s u p r a .  T h a t  is  so b e c a u s e  t h e  d e f e n d a n t  
n e e d  n o t  h a v e  n o t i c e  o f  t h e  p a r t i c u l a r  m a n n e r  i n  
w h i c h  a n  i n j u r y  w o u l d  o c c u r ;  i t  is  e n o u g h  t h a t  t h e  
p o s s i b l i t y  of some a c c i d e n t a l  i n j u r y  was f o r e s e e a b l e  

- - 

t o  t h e  o r d i n a r i l y  p r u d e n t  p e r s o n .  C r i s l i p  v .  
H o l l a n d ,  4 0 1  So.2d 1 1 1 8 .  

T h i s  i s  a correct  s t a t e m e n t  o f  t h e  ~ l o r i d a  l a w .  T h e  

F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  h e l d  t h a t  " b u t  f o r "  t h e  

n e g l i g e n c e  o f  d e f e n d a n t s  t h e  a c c i d e n t  wou ld  n o t  h a v e  

o c c u r r e d .  T h e r e  was n o  q u e s t i o n  a s  t o  c a u s a t i o n  i n  f a c t .  

The  i n j u r y  was f o r e s e e a b l e  t o  t h e  o r d i n a r i l y  p r u d e n t  p e r s o n .  

One s h o u l d  e x p e c t  t h a t  n e g l i g e n t l y  p e r m i t t i n g  a p o o l  o f  water 

o n  a n  o p e n  h i g h w a y  wou ld  l i k e l y  p o s e  a s u b s t a n t i a l  h a z a r d  t o  

motorists b e c a u s e  a v e h i c l e  c r a s h i n g  u n e x p e c t e d l y  i n t o  t h e  

a water is  l i k e l y  t o  e x p e r i e n c e  a s t a l l e d  motor o r  o t h e r  

d i f f i c u l t y  c a u s i n g  t h e  v e h i c l e  t o  s t o p  o n  t h e  h i g h w a y ,  t h e r e b y  

s u b j e c t i n g  i t s  o c c u p a n t s  t o  t h e  r i s k  o f  i n j u r y  f r o m  c o l l i s i o n  

b y  o t h e r  cars.  

The  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l ' s  o p i n i o n  u p h o l d s  

t h e  d e c i s i o n s  c i t e d  by  P e t i t i o n e r  a n d  t h e r e  is  n o  e x p r e s s  o r  

d i r e c t  c o n f l i c t  o n  t h e  same q u e s t i o n  o f  l a w .  The  o p i n i o n  i n  

A n g l i n  c o v e r s  a l l  t h e  l a n g u a g e  c o n t a i n e d  i n  t h e  cases c i t e d  b y  

P e t i t i o n e r .  The  o p i n i o n  d o e s  n o t  d i r e c t l y  a n d  e x p r e s s l y  

c o n f l i c t  w i t h  t h e  F l o r i d a  S t a n d a r d  J u r y  ~ n s t r u c t i o n s  a n d  d o e s  

n o t  create a new d e f i n i t i o n  of " p r o x i m a t e  c a u s e . "  The  c o u r t  

was n o t  a t t e m p t i n g  t o  u s e  e v e r y  word  o f  t h e  l a w  b u t  p o i n t s  o u t  

c a u s a t i o n  a n d  f o r e s e e a b i l i t y .  The  ' b u t  f o r '  t e s t  meets t h e  

" n a t u r a l  a n d  c o n t i n u o u s  c o n s e q u e n c e "  t es t .  



The P e t i t i o n e r  h a s  t a k e n  one word o u t  o f  t h e  

o p i n i o n ,  " p o s s i b i l i t y " ,  and based  on t h e  a p p e a r a n c e  of  t h a t  

one word s a y s  t h a t  t h e  d e c i s i o n  i s  i n  e x p r e s s  and  d i r e c t  

c o n f l i c t  w i t h  a  d e c i s i o n  of  a n o t h e r  d i s t r i c t  c o u r t  o f  a p p e a l  

o r  t h e  supreme c o u r t ,  T h i s  is n o t  t r u e ,  The u s e  o f  t h e  word 

" p o s s i b i l i t y "  d o e s  n o t  change  t h e  h o l d i n g  of  t h e  c o u r t ,  A s  

s t a t e d  above ,  t h e  c o u r t  h e l d  t h a t  t h e  a c c i d e n t  and i n j u r i e s  

would n o t  have  o c c u r r e d  " b u t  f o r "  t h e  n e g l i g e n c e  of  t h e  

d e f e n d a n t  and t h a t  t h e  t h e  i n j u r y  was f o r e s e e a b l e  t o  t h e  

o r d i n a r i l y  p r u d e n t  p e r s o n ,  A l s o ,  t h e  P e t i t i o n e r  a r g u e s  t h a t  

b e c a u s e  t h e  words " d i r e c t l y  and  i n  n a t u r a l  and  c o n t i n u o u s  

sequence"  d o  n o t  a p p e a r  i n  t h e  o p i n i o n  t h a t  a  d i r e c t  and  

e x p r e s s  c o n f l i c t  e x i s t s ,  T h i s  is  n o t  t r u e ,  The c o u r t  

u t i l i z e d  t h e  " b u t  f o r "  t e s t .  The c o u r t  r e c o g n i z e s  t h a t  a  mere 

p o s s i b i l i t y  i s  n o t  s u f f i c i e n t  based  on t h e  " b u t  f o r "  t e s t  and 

found  t h a t  t h e  i n s t a n t  c a s e  m e t  a l l  t h e  r e q u i r e m e n t s  f o r  

c a u s a t i o n  and f o r e s e e a b i l i t y ,  The o p i n i o n  p r o p e r l y  e x p r e s s e s  

t h e  F l o r i d a  l a w  and is n o t  i n  e x p r e s s  and d i r e c t  c o n f l i c t  w i t h  

t h e  cases c i t e d .  

The F i r s t  D i s t r i c t  C o u r t  o f  Appeal  i n  i t s  s t a t e m e n t  

t h a t :  

. , , [TI he  d e f e n d a n t s  need n o t  have n o t i c e  of  t h e  
p a r t i c u l a r  manner i n  which an i n j u r y  would o c c u r ;  i t  
is enough t h a t  t h e  p o s s i b i l i t y  of  some a c c i d e n t a l  
i n j u r y  was f o r e s e e a b l e  t o  t h e  o r d i n a r i l y  p r u d e n t  
pe r son .  



c o r r e c t l y  s t a t e s  t h e  law of  t h e  S t a t e  o f  F l o r i d a .  A u t h o r i t y  

f o r  same i s  C r i s l i p  v. H o l l a n d ,  401 So.2d 1115 ( F l a .  4 t h  DCA 

1 9 8 1 ) ,  rev .  den .  411  So.2d 380 ( F l a .  19811,  w h e r e i n  t h e y  

q u o t e d  P a l s g r a f f  v. Long I s l a n d  Rai lway Co., 248 N.Y.  339 ,  162  

N.E.  99 ( N Y  C t .  o f  App. 1928)  a t  Page 1118:  

... I t  was n o t  n e c e s s a r y  t h a t  t h e  d e f e n d a n t  s h o u l d  
have n o t i c e  o f  t h e  p a r t i c u l a r  method i n  which a n  
a c c i d e n t  would o c c u r ,  i f  t h e  p o s s i b i l i t y  o f  a n  
a c c i d e n t  was c lear  t o  t h e  o r d i n a r i l y  p r u d e n t  - 

e y e . .  . . ( e m p h a s i s  added)  

and went on t o  s a y :  

. . . a l t h o u g h  t h e  C i t y  migh t  n o t  have f o r e s e e n  t h e  
p r e c i s e  manner of  t h e  p l a i n t i f f ' s  i n j u r i e s ,  t h e  
p o s s i b i l i t y  of  an  a c c i d e n t  o c c u r r i n g - i n  some f a s h i o n  
s i m i l a r  t o  t h a t  which o c c a s i o n e d  t h e  p l a i n t i f f ' s  
i n j u r i e s  was o b v i o u s  t o  t h e  ' o r d i n a r i l y  p r u d e n t  
e y e ' .  Hence,  w e  f i n d  n o t h i n g  i n  t h e  ' P a l s g r a f f  tes t  
o f  f o r e s e e a b i l i t y '  t o  be r e p u g n a n t  t o  t h e  outcome o f  
t h i s  c a s e .  

Because of  t h e  a b s e n c e  of  a  d i r e c t  and e x p r e s s  

c o n f l i c t  w i t h  a  d e c i s i o n  of  a n o t h e r  d i s t r i c t  c o u r t  o f  a p p e a l  

o r  t h e  supreme c o u r t ,  t h i s  C o u r t  d o e s  n o t  have j u r i s d i c t i o n  t o  

h e a r  t h i s  c a u s e  on t h e  merits. A c c o r d i n g l y ,  t h e  P e t i t i o n  f o r  

D i s c r e t i o n a r y  Review s h o u l d  be d e n i e d .  



CONCLUSION 

The d e c i s i o n  o f  t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appea l  

i s  n o t  i n  d i r e c t  and  e x p r e s s  c o n f l i c t  w i t h  a d e c i s i o n  o f  

a n o t h e r  d i s t r i c t  c o u r t  o f  a p p e a l  o r  t h e  supreme c o u r t .  

T h e r e f o r e ,  t h i s  C o u r t  d o e s  n o t  have  j u r i s d i c t i o n  t o  h e a r  t h i s  

c a u s e  on  t h e  merits. A c c o r d i n g l y ,  t h e  P e t i t i o n  f o r  

D i s c r e t i o n a r y  Review s h o u l d  be d e n i e d .  
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