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BARKETT, J .  

W e  i n i t i a l l y  g r a n t e d  j u r i s d i c t i o n  b e c a u s e  t h e  d e c i s i o n  

below, C o l b e r t  v .  S t a t e ,  474 So.2d 218 ( F l a .  2d DCA 1 9 8 5 ) , *  i s  i n  

e x p r e s s  and d i r e c t  c o n f l i c t  w i t h  t h e  d e c i s i o n  r e p o r t e d  as Young 

v.  S t a t e ,  455 So.2d 551  ( F l a .  1st DCA 1 9 8 4 ) ,  approved,  476 So.2d 

1 6 1  ( F l a .  1985)  . - S e e  a r t .  V ,  $ 3  ( b )  ( 3 )  , F l a .  Cons t .  W e  f i n d  o u r  

r e c e n t  d e c i s i o n  i n  S t a t e  v .  J a c k s o n ,  478 So.2d 1054 ( F l a .  19851,  

i s s u e d  a f t e r  t h e  j u r i s d i c t i o n a l  b r i e f s  were f i l e d  i n  t h e  case a t  

b a r ,  t o  b e  d e t e r m i n a t i v e .  

I n  a v a r i a t i o n  on  t h e  u s u a l  p o s t - J a c k s o n  theme, p e t i t i o n e r  

c o n t e n d s  t h a t  t h e  t r i a l  c o u r t  e r r e d  by s e n t e n c i n g  him under  t h e  

g u i d e l i n e s  i n  e f f e c t  a t  t h e  t i m e  t h e  o f f e n s e s  were commit ted ,  as 

opposed t o  t h o s e  i n  e f f e c t  when h e  w a s  s e n t e n c e d .  W e  a g r e e .  

Under t h e  g u i d e l i n e s  i n  e f f e c t  a t  t h e  t i m e  o f  t h e  o f f e n s e ,  

p e t i t i o n e r ' s  recommended s e n t e n c e  w i t h  a s c o r e  o f  138 p o i n t s  w a s  

*Although t h e  d e c i s i o n  below h a s  been  r e p o r t e d  as a n  
u n e x p l a i n e d  s i m p l e  a f f i r m a n c e ,  t h e  t e x t  o f  t h e  d i s t r i c t  c o u r t ' s  
o p i n i o n ,  i n  i t s  e n t i r e t y ,  r e a d s  as f o l l o w s :  

PER CURIAM. 

Aff i rmed.  R u s s e l l  v .  S t a t e ,  458 So.2d 422, 423 
( F l a .  2d DCA 1984) . However, w e  r e c o q n i z e  t h a t  
R u s s e l l  i s  i n  c o n f l i c t  w i t h  Young v .  S ta te ,  455 So.2d 
551, 552 ( F l a .  1st DCA 1 9 8 4 ) .  



s i x  y e a r s .  The score inc luded  f o u r t e e n  p o i n t s  f o r  a d d i t i o n a l  

o f f e n s e s  a t  c o n v i c t i o n .  The t r i a l  c o u r t  u t i l i z e d  t h o s e  

g u i d e l i n e s ,  b u t  depa r t ed  from t h e  recommended s e n t e n c e  on t h e  

b a s i s  t h a t  t h e  de f endan t  had s i x  a d d i t i o n a l  o f f e n s e s  a t  

c o n v i c t i o n ,  and t h e  g u i d e l i n e s  s co red  t h e  same number of  p o i n t s  

f o r  f o u r  a d d i t i o n a l  o f f e n s e s  a s  they  d i d  f o r  any number of  

a d d i t i o n a l  o f f e n s e s  i n  e x c e s s  of f o u r .  The t r i a l  c o u r t  b e l i e v e d  

t h i s  t o  b e  i nadequa t e ,  cons t rued  t h e  s c o r i n g  t o  be  l i m i t e d  t o  

on ly  f o u r  o f f e n s e s ,  used t h e  two a d d i t i o n a l  o f f e n s e s  a s  a  r e a s o n  

t o  d e p a r t ,  and s en t enced  p e t i t i o n e r  t o  e i g h t  c o n c u r r e n t  t en -year  

t e r m s .  

F l o r i d a  Rule of  C r imina l  Procedure  3 .988(c )  was amended 

between t h e  t i m e  of t h e  o f f e n s e  and t h e  t i m e  of s e n t e n c i n g  t o  

s p e c i f i c a l l y  s c o r e  t h e  p r e c i s e  number of  a d d i t i o n a l  o f f e n s e s  a t  

c o n v i c t i o n .  W e  need n o t  de te rmine  whether  t h e  d e p a r t u r e  s e n t e n c e  

under t h e  p r i o r  g u i d e l i n e s  was a p p r o p r i a t e  s i n c e  p u r s u a n t  t o  

Jackson t h e  de f endan t  shou ld  have been s en t enced  i n  accordance  

w i t h  t h e  g u i d e l i n e s  i n  e f f e c t  a t  t h e  t i m e  of  s e n t e n c i n g .  Under 

t h o s e  g u i d e l i n e s ,  d e p a r t u r e  f o r  t h e  r e a s o n  g iven  i s  c l e a r l y  

p r o h i b i t e d  because  t h e  two r o b b e r i e s  r e l i e d  on f o r  d e p a r t u r e  

would be  a l r e a d y  s p e c i f i c a l l y  s c o r e d .  See  Hendrix v .  S t a t e ,  475 

So.2d 1218 ( F l a .  1 9 8 5 ) .  Accordingly ,  w e  quash t h e  d i s t r i c t  c o u r t  

d e c i s i o n  w i t h  d i r e c t i o n s  t h a t  t h e  m a t t e r  b e  remanded t o  t h e  t r i a l  

c o u r t  f o r  t h e  i m p o s i t i o n  o f  a  g u i d e l i n e s  s e n t e n c e .  

I t  i s  s o  o rde r ed .  

McDONALD, C . J . ,  and ADKINS, BOYD, OVERTON and EHRLICH, JJ.,  Concur 
SHAW, J . ,  D i s s e n t s  w i t h  an op in ion  

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, I F  
FILED, DETERMINED. 



SHAW, J., dissenting. 

I dissent for the reasons set forth in Justice Ehrlich's 

dissent to State v. Jackson, 478 So.2d 1054 (Fla. 1985). 
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