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I n  r ep ly  t o  the  p o s i t i o n  of t h e  t h e  F lo r ida  Bar a s  

taken i n  i t s  Answer B r i e f ,  M r .  Onett reaf f i rms  h i s  pos i t ions  

a s  taken i n  h i s  Main B r i e f .  

Addi t ional ly ,  i t  appears t h a t  the  Brief f i l e d  by t h e  

F lo r ida  Bar contains  both the  seed and the  flower of the  de- 

s t r u c t i o n  of the  Bar's p o s i t i o n .  

The Bar f r e e l y  concedes t h e  r u l e  e s t a b l i s h e d  by the  Supreme 

Court of F lor ida  i n  S t a t e  ex r e 1  F lo r ida  Bar v s .  Evans, 94 So. 2 

730 (Fla .  1957) and c a r r i e d  forward i n  succeeding cases  where 

t h i s  Court says i n  p e r t i n e n t  p a r t :  

"As so analyzed, the f i r s t  Branch case  and the  
Snvder case a r e  e n t i r e l v  harmonious. The sum 
o f d b o t h  of them i s  that ;  i n  a disbarment proceeding 
based on convict ion of a crime, the  proof of con- 
v i c t i o n  and an adjudica t ion  ~ f . ~ u i l t -  a r e  s u f f i c i e n t  
t o  e s t a b l i s h  a prima f a c i e  case  f o r  d i s c i p l i n a r y  
a c t i o n .  Due process ,  however, r equ i res  t h a t  t h e  
accused lawyer s h a l l  be  given f u l l  opportuni ty t o  
expla in  t h e  circumstances and otherwise o f f e r  tes t i -  
mony i n  excuse o r  mi t iga t ion  of the  penal ty ."  

I n  the  case a t  b a r ,  t h e  Respondent was c l e a r l y  prevented 

from obtaining the  subpoenaes which would have es t ab l i shed  t h a t  

he was convicted of felony i n  a judge t r i a l  by a judge who was and 

should have been d i s q u a l i f i e d  from hearing the  case because of mat- 

t e r s  discovered a f t e r  the  convic t ion .  This i s  not  an a p p l i c a t i o n  

t o  r e t r y  the  cr iminal  case  o r  to  t r y  i t  de novo. This i s  an a t t a c k  

on the  very foundation of  j u d i c i a l  c r e d i b i l i t y .  To permit the  Bar 

t o  impose punishment based upon a c r iminal  convict ion and not  per- 

m i t  t h e  Respondent t o  po in t  o u t  i n  m i t i g a t i o n ,  i f  nothing e l s e ,  t h a t  



t h e  convict ion was obtained a t  the  hands of a cour t  d i s -  

q u a l i f i e d  t o  hear  the  case  i s  c e r t a i n l y  t o  deny an opportun- 

i t y  t o  m i t i g a t e  i f  nothing e l s e .  This a lone would r e q u i r e  

r e v e r s a l .  Contrary t o  the Bar's p o s i t i o n  i n  i t s  B r i e f ,  we 

do no the re  a s s e r t  t h a t  e r r o r  committed by the  t r i a l  cour t  

r equ i res  r e v e r s a l .  W e  a s s e r t  t h a t  the  t r i a l  cour t  was no t  

competent t o  t r y  the  case  and t h a t  he must remove himself 

and would remove himself i f  t h e  f a c t s  were presented t o  him. 

We a r e  saying t h a t  we d i d  not  g e t  the cold n e u t r a l i t y  of an 

impar t i a l  judge which i s  requi red  by due process both i n  

S t a t e  and Federal  Courts.  W e  a r e  s t a t i n g  t h a t  the  evidence 

supporting t h a t  has been kept  from t h i s  record  and kept  from 

u s .  We a r e  s t a t i n g  that i f  w e  were permit ted t o  go forward 

with our evidence,  t h e  record would be i n  the  pos ture  r e f l e c t e d  

by our p r o f f e r .  

W e  f u r t h e r  suggest t h a t  i f  t he  record  were i n  t h a t  pos tu re ,  

t h e  Supreme Court of F lo r ida  would not  be  faced wi th  the  con- 

v i c t i o n  because the  convict ion would have been overturned by the  

t r i a l  cour t  who rendered i t .  I n  i t s  t h i r d  p o i n t ,  t he  Bar s t a t e s  

t h a t  the  admission of the  indictment was permissible  a s  a recorded 

publ ic  document and merely f o r  informational  purposes, s i n c e  t h e  

convict ions a r e  conclusive proof of the  underlying f a c t s  i n  such 

d i s c i p l i n a r y  mat t e r s .  W e  po in t  o u t  that t h e  indictment ,  which 

i s  a speaking indictment contains  charges made aga ins t  o t h e r s  



besides Onett and contains charges of which Onett was 

acqu i t t ed .  W e  r e spec t fu l l y  slggest t h a t  i f  t he  Bar wishes 

t o  convey information to  the  trier of f a c t ,  i t  cannot do so 

by giving evident iary  weight t o  the charging document. 

F ina l l y ,  the  record c l e a r l y  e s t a b l i s h e s ,  by the t e s t i -  

mony of the  key witness  i n  the  case,  t h a t  the  Respondent 

was not  g u i l t y  of t he  wrongdoing with which he was charged 

with respec t  t o  t he  defrauding of the  S t a t e  o r  p rac t i c ing  

extor  t i o n  on anyone. 

I n  conclusion, w e  suggest t h a t  t h i s  Referee 's  r epo r t  

cannot be sus ta ined on t he  record adduced before  the  Ref- 

e ree  and t h a t  i f ,  a s  i s  shown by our p r o f f e r ,  Onett had 

t he  opportuni ty to  present  t he  witnesses and t he  testimony, 

which the  r i g h t  of subpoena would have given him,the record 

a t  the  end of the  case  would have supported h i s  content ion t h a t  

h i s  convict ions could no t  have been sus ta ined and would 

have to  be vacated.  T h i s  i s  no t  based on anything adduced 

a t  t he  t r i a l  of the case ,  i t  i s  based on the  f a c t  t h a t  Judge 

Moore was not  qua l i f i ed  to  t r y  the  case ,  a very d i f f e r e n t  

ma t te r .  

I n  conclusion w e  r e spec t fu l l y  suggest t h a t  i f  Onett has 

not  demonstrated t h a t  he should not  be d isbarred ,  he has cer -  

t a i n l y  demonstrated t h a t  h i s  convict ion must be  mi t iga ted  by 

the  q u a l i f i c a t i o n  of the judge to  t r y  the  case a s  w e l l  a s  by 

the testimony of M r .  Nuzum and himself a t  hearing which was 



unreb.ut t e d  . 
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