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PER CURIAM 

This case is an appeal from the denial of a motion for 

post-conviction relief filed under Florida Rule of Criminal 

Procedure 3.850. Because the judgment and sentence from which 

relief was sought are a conviction of first-degree murder and a 

sentence of death, this Court has jurisdiction of the appeal. 

Art. V, § 3(b) (11, Fla. Const. We affirm in part and reverse in 

part, finding that it is necessary to remand the case for 

resentencing. 

Appellant was convicted of first-degree murder and 

sentenced to death. On appeal, this Court affirmed the 

conviction and sentence. McCrae v. State, 395 So.2d 1145 (Fla. 

1980) , cert. denied, 454 U.S. 1041 (1981). During the pendency 

of the appeal, jurisdiction was relinquished for consideration of 

a post-conviction motion. The denial of the post-conviction 

motion was also affirmed on appeal. Id. at 1155-56. - 

Appellant has twice filed collateral challenges to his 

conviction and sentence by means of petitions for habeas corpus. 

The petitions were based on arguments pertaining to due process 

at trial and effective assistance of counsel on appeal. 

denied both petitions for habeas corpus. McCrae v. Wainwright, 

We 



439 So.2d 8 6 8  ( F l a .  1 9 8 3 ) ;  M c C r a e  v .  Wainwright,  4 2 2  So.2d 8 2 4  

( F l a .  1982 ) ,  cer t .  den i ed ,  4 6 1  U . S .  939 (1983) .  

I n  1983, a p p e l l a n t  f i l e d  a motion f o r  pos t- conv i c t i on  

r e l i e f  which w a s  summarily den ied  by t h e  t r i a l  c o u r t .  On a p p e a l  

he  sough t  a s t a y  of t h e  t hen  schedu led  execu t i on  of s e n t e n c e .  On 

June 13 ,  1983, t h i s  Cour t  g r a n t e d  a s t a y  of  execu t i on .  On 

September 15 ,  1983, w e  i s s u e d  an  op in ion  and o r d e r  remanding t h e  

case t o  t h e  t r i a l  c o u r t  f o r  a s t a t e m e n t  of  r e a sons  by t h e  c o u r t  

s u p p o r t i n g  t h e  summary d e n i a l  o f  r e l i e f  o r  f o r  f u r t h e r  

a p p r o p r i a t e  p roceed ings .  M c C r a e  v .  S t a t e ,  437 So.2d 1388 ( F l a .  

1983) .  The t r i a l  c o u r t  h e l d  an e v i d e n t i a r y  h e a r i n g  on t h e  r u l e  

3.850 motion and a g a i n  den ied  t h e  motion.  The p r e s e n t  a p p e a l  

f o 1 lowed. 

Appe l l an t  contends  t h a t  he  w a s  n o t  g iven  e f f e c t i v e  

a s s i s t a n c e  of counse l  a t  t r i a l  i n  t h a t  h i s  a t t o r n e y ,  an a s s i s t a n t  

p u b l i c  de f ende r ,  unreasonably  f a i l e d  o r  n e g l e c t e d  t o  assert a t  

t r i a l  t h e  de f ense  of  i n s a n i t y .  To p r e v a i l  on a c l a i m  o f  

i n e f f e c t i v e  a s s i s t a n c e  of  counse l  a c l a iman t  must show an ac t  or  

omiss ion  on t h e  p a r t  o f  counse l  t h a t  c o n s t i t u t e d  a s e r i o u s  and 

s u b s t a n t i a l  d e f i c i e n c y ,  d e v i a t i n g  from t h e  norm o r  f a l l i n g  

o u t s i d e  t h e  range  of  a c c e p t a b l e  p r o f e s s i o n a l  performance,  and 

t h a t  t h e  f a i l u r e  o r  d e f i c i e n c y  had a p r e j u d i c i a l  impact  upon t h e  

d e f e n d a n t ' s  case by compromising t h e  f a i r n e s s  of t h e  t r i a l  t o  

such a degree  as t o  undermine conf idence  i n  t h e  accuracy  and 

c o r r e c t n e s s  of  t h e  outcome. S t r i c k l a n d  v .  Washington, 466  U . S .  

6 6 8  ( 1 9 8 4 ) ;  Smith v. S t a t e ,  457 So.2d 1380 ( F l a .  1 9 8 4 ) ;  Downs v .  

S t a t e ,  453 So.2d 1 1 0 2  ( F l a .  1 9 8 4 ) .  Appe l l an t  a rgues  t h a t  t h e  

p s y c h i a t r i c  r e p o r t s  t h a t  w e r e  p repared  i n  a n t i c i p a t i o n  of  t r i a l  

p rov ided  a r ea l i s t i c  and v i a b l e  i n s a n i t y  de f ense  and t h a t  

c o u n s e l ' s  abandonment of such  l i n e  of de f ense  w a s  an unreasonab le  

cho i ce  and amounted t o  a s e r i o u s  and s u b s t a n t i a l  d e f i c i e n c y  i n  

t h e  r e p r e s e n t a t i o n  of t h e  de fendan t .  We cannot  ag r ee .  The 

p s y c h i a t r i c  r e p o r t s  t h a t  had been performed on motion of t h e  

d e f e n s e ,  wh i l e  demons t ra t ing  c e r t a i n  menta l  and emot iona l  

problems and even a mi ld  b r a i n  d i s o r d e r ,  d i d  n o t  p r e s e n t  an  
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e x p e r t  d e t e r m i n a t i o n  o f  i n s a n i t y  a t  t h e  t i m e  of  t h e  o f f e n s e .  

Taken t o g e t h e r  t h e  r e p o r t s  appeared  t o  n e g a t e  t h e  e x i s t e n c e  of 

f a c t s  e s t a b l i s h i n g  i n s a n i t y  a t  t h e  t i m e  of  t h e  o f f e n s e .  The 

c o n t e n t s  o f  t h e  r e p o r t s ,  t h e  t e s t i m o n y  c o u n s e l  c o u l d  e x p e c t  t o  

p r e s e n t  based t h e r e o n ,  and t h e  e v i d e n c e  concern ing  t h e  

c i r c u m s t a n c e s  of  t h e  o f f e n s e  were such t h a t  d e f e n s e  c o u n s e l  w a s  

c l e a r l y  w i t h i n  t h e  range  of  a c c e p t a b l e  performance when he 

d e c i d e d  n o t  t o  go forward  w i t h  a n  i n s a n i t y  d e f e n s e .  

A p p e l l a n t  a r g u e s  t h a t  h i s  c o u n s e l  a t  t r i a l  w a s  d e f i c i e n t  

i n  t h a t  he  d i d  n o t h i n g  t o  correct or  remedy a s i t u a t i o n  which 

a p p e l l a n t  c h a r a c t e r i z e s  as a c o n f l i c t  of  i n t e r e s t .  A p p e l l a n t  

asserts t h a t  one of  t h e  s t a t e ' s  w i t n e s s e s  a g a i n s t  him a t  t r i a l  

w a s  a t  t h e  t i m e  a d e f e n d a n t  i n  a c r i m i n a l  p r o s e c u t i o n  and w a s  

r e p r e s e n t e d  by a n  a t t o r n e y  employed i n  t h e  same p u b l i c  d e f e n d e r ' s  

o f f i c e  as a p p e l l a n t ' s  t r i a l  a t t o r n e y .  

A t  t h e  h e a r i n g  below, t h e  a t t o r n e y  who r e p r e s e n t e d  

a p p e l l a n t  a t  t r i a l  t e s t i f i e d  t h a t  he  d i d  n o t  know t h a t  t h e  

w i t n e s s  w a s  b e i n g  r e p r e s e n t e d  by a n o t h e r  a t t o r n e y  i n  t h e  s a m e  

p u b l i c  d e f e n d e r ' s  o f f i c e .  The o t h e r  a t t o r n e y ,  who r e p r e s e n t e d  

t h e  w i t n e s s ,  t e s t i f i e d  t h a t  he d i d  n o t  d i s c u s s  t h e  d e f e n s e  of  

a p p e l l a n t  w i t h  a p p e l l a n t ' s  t r i a l  c o u n s e l .  Because a p p e l l a n t ' s  

c o u n s e l  w a s  n o t  aware of  t h e  s i t u a t i o n ,  he  c a n n o t  b e  charged  w i t h  

any d e f i c i e n c y  f o r  n o t  t a k i n g  some k i n d  o f  a c t i o n  concern ing  t h e  

matter. Nor do w e  t h i n k  t h a t  t h e  s i t u a t i o n  c a l l e d  f o r  c o u n s e l  t o  

make i n q u i r y  i n t o  t h e  matter i n  o r d e r  t o  be  c o n s i d e r e d  r e a s o n a b l y  

e f f e c t i v e  and w i t h i n  t h e  range  of  normal ,  p r o f e s s i o n a l  

competence. W e  need n o t  r e a c h  t h e  q u e s t i o n  of  whether  t h e r e  w a s  

an  " a c t u a l "  o r  "meaningful"  c o n f l i c t  of  i n t e r e s t  t h a t  a f f e c t e d  o r  

must be presumed t o  have a f f e c t e d  t h e  outcome. See P o r t e r  v .  

S t a t e ,  478 So.2d 33, 35 ( F l a .  1 9 8 5 ) ;  F o s t e r  v .  S t a t e ,  387 So.2d 

344, 345 ( F l a .  1980) W e  s imply  h o l d  t h a t  no d e f i c i e n c y  of 

performance by d e f e n s e  c o u n s e l  i s  shown on t h i s  p o i n t .  

1. A s  w a s  s t a t e d  i n  P o r t e r  v. Wainwright,  805 F.2d 930 
( 1 1 t h  C i r .  19861, a n  " a c t u a l "  c o n f l i c t  of i n t e r e s t  e x i s t s  i f  
c o u n s e l ' s  c o u r s e  of  a c t i o n  i s  a f f e c t e d  by t h e  c o n f l i c t i n g  
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Appel lant  a rgues  t h a t  h i s  counsel  w a s  i n e f f e c t i v e  i n  

p r e s e n t i n g  test imony i n  which a p p e l l a n t  d i s c l o s e d  h i s  p a s t  

conv ic t ions  because it opened t h e  door t o  a l l o w  t h e  s t a t e  on 

cross- examination t o  b r i n g  ou t  t h e  f a c t  t h a t  one of t h e  p a s t  

conv ic t ions  w a s  f o r  t h e  fe lony  of a s s a u l t  wi th  i n t e n t  t o  murder. 

Based on t h e  s t anda rd  se t  f o r t h  i n  S t r i c k l a n d  v .  Washington and 

a p p l i e d  i n  Downs v. Sta te  and numerous o t h e r  c a s e s ,  w e  f i n d  t h a t  

no s u b s t a n t i a l  de f i c i ency  i s  shown. The s t a te  had a l r eady  

p re sen ted  test imony of a co l l a t e ra l  crime and s i m i l a r  ac t s  based 

on t h e  W i l l i a m s '  r u l e ,  so t h e  j u r y  w a s  a l r eady  app r i s ed  of t h e  

f a c t s  of a p p e l l a n t ' s  p a s t  f e lony  conv ic t ion .  Moreover, defense  

counse l  could reasonably have expected t h a t  h i s  defendant- witness  

w a s  going t o  be impeached by t h e  s t a t e  by means of ques t ion ing  

about  h i s  p r i o r  conv ic t ions ,  and he w a s  merely fol lowing t h e  

common p r a c t i c e  of d i s c l o s i n g  t h e  conv ic t ions  on d i r e c t  

examination i n  o rde r  t o  depr ive  t h e  s t a t e  of t h e  oppor tun i ty  t o  

impeach, t o  appear forthcoming t o  t h e  j u r y ,  and t o  emphasize t h a t  

t h e  v a s t  ma jo r i t y  of t h e  d e f e n d a n t ' s  p r i o r  conv ic t ions  w e r e  f o r  

misdemeanors. See Lawhorne v. S t a t e ,  500 So.2d 519, 520 ( F l a .  

1986) ( " a n t i c i p a t o r y  r e h a b i l i t a t i o n "  i s  pe rmis s ib l e  t o  " t a k e  t h e  

wind o u t  of t h e  sails ' '  of t h e  a n t i c i p a t e d  impeachment). 

Appel lant  contends t h a t  defense  counsel  a t  t r i a l  w a s  

i n e f f e c t i v e  by reason of t h e  f a c t  t h a t  he d i d  no t  r eques t  a 

r e p r e s e n t a t i o n ,  i . e . ,  where t h e r e  i s  d iv ided  l o y a l t y  wi th  t h e  
r e s u l t  t h a t  a course  of a c t i o n  b e n e f i c i a l  t o  one c l i e n t  would be 
damaging t o  t h e  i n t e re s t s  of t h e  o t h e r  c l i e n t .  An a c t u a l  
c o n f l i c t  f o r c e s  counse l  t o  choose between a l t e r n a t i v e  courses  of 
a c t i o n .  Stevenson v. N e w s o m e ,  7 7 4  F.2d 1558, 1562 (11 th  C i r .  
1985) ,  cer t .  den ied ,  1 0 6  S . C t .  1 4 7 6  ( 1 9 8 6 ) ;  Baty v. B a l k c o m ,  6 6 1  
F.2d 391, 395 ( 5 t h  C i r .  1981) (Uni t  B ) ,  cer t .  den ied ,  456 U . S .  
1 0 1 1  ( 1 9 8 2 ) .  T o  show a c t u a l  c o n f l i c t ,  one must show t h a t  a 
lawyer n o t  l abo r ing  under t h e  claimed c o n f l i c t  could have 
employed a d i f f e r e n t  defense  s t r a t e g y  and thereby  b e n e f i t t e d  t h e  
defense .  United States  v. Mers, 7 0 1  F.2d 1321, 1328-30 (11 th  
C i r ) ,  c e r t .  denied,  4 6 4  U . S .  9 9 1  (1983) .  Only when such an 
a c t u a l  c o n f l i c t  i s  shown t o  have a f f e c t e d  t h e  defense  i s  t h e r e  
shown p r e j u d i c i a l  d e n i a l  of t h e  r i g h t  t o  counsel .  Cuyler v .  
S u l l i v a n ,  4 4 6  U.S. 335 ( 1 9 8 0 ) .  A p p e l l a n t ' s  counse l  a t  t r i a l  was 
n o t  even aware t h a t  t h e  s t a t e ' s  w i tnes s  w a s  r ep re sen ted  by t h e  
same p u b l i c  d e f e n d e r ' s  o f f i c e ,  so t h e r e  could no t  have been an 
a c t u a l  c o n f l i c t .  

2 .  W i l l i a m s  v. S ta te ,  1 1 0  So.2d 654 ( 1 9 5 9 1 ,  ce r t .  den ied ,  
361 U.S. 8 4 7  (1959) .  
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s p e c i a l  i n s t r u c t i o n  on t h e  l i m i t e d  purpose  of t h e  s t a t e ' s  

Wi l l i ams- ru le  ev idence .  The c o l l a t e r a l  conduct  and similar- act  

ev idence  c o n s i s t e d  of t e s t imony  abou t  a p p e l l a n t  having approached 

peop le  on t h e  s t r ee t  and abou t  an  a t t emp t  t o  g a i n  e n t r a n c e  t o  a 

home, fo l lowed by a c r i m i n a l  a t t a c k  on an i n d i v i d u a l .  On appea l  

t h i s  Cour t  h e l d  t h e  t e s t imony  w a s  p r o p e r l y  admi t t ed  on t h e  ground 

o f  r e l e v a n c e  t o  t h e  i s s u e  of  i d e n t i t y  and as showing "a common 

scheme o r  p l a n . "  M c C r a e  v .  S t a t e ,  395 So.2d a t  1148, 1 1 5 2 ,  1153. 

The i n s t r u c t i o n s  g iven  t o  t h e  j u r y  w e r e  based on t h e  S tandard  

J u r y  I n s t r u c t i o n s  i n  u s e  a t  t h e  t i m e  o f  t h e  t r i a l .  The f a i l u r e  I 

t o  r e q u e s t  s p e c i a l  i n s t r u c t i o n s  n o t  r ecogn ized  by i n c l u s i o n  i n  

t h e  s t a n d a r d  i n s t r u c t i o n s  w a s  n o t  i n e f f e c t i v e n e s s  on t h e  p a r t  of  

counse l .  - See,  e . g . ,  Funchess v .  Wainwright,  7 7 2  F.2d 683, 6 9 1  

( 1 1 t h  C i r .  1 9 8 5 ) ,  cer t .  den i ed ,  1 0 6  S . C t .  1 2 4 2  ( 1 9 8 6 ) .  

The r e p r e s e n t a t i o n  p rov ided  by de f ense  counse l  a t  t r i a l  i s  

a l s o  ques t i oned  on t h e  ground o f  t h e  l a c k  o f  a r e q u e s t  f o r  

s p e c i a l  a d d i t i o n a l  i n s t r u c t i o n s  on t h e  presumpt ion of innocence  

and t h e  s t a t e ' s  burden of  proof w i t h  r e g a r d  t o  t h e  unde r ly ing  

f e lony  a l l e g e d  as p a r t  of t h e  f e lony  murder charge .  Again w e  

b e l i e v e  t h a t  no i n e f f e c t i v e n e s s  i s  shown because  t h e  g e n e r a l  

s t a n d a r d  i n s t r u c t i o n s  on t h e  presumpt ion of  innocence  and t h e  

s t a t e ' s  burden o f  proof w e r e  s u f f i c i e n t  t o  a p p r i s e  t h e  j u r y  of  

t h e  a p p l i c a b l e  p r i n c i p l e s .  There w a s  no d e f i c i e n c y .  

Appe l l an t  contends  t h a t  de f ense  counse l  f a i l e d  t o  p r o t e c t  

h i s  r i g h t  o f  c o n f i d e n t i a l i t y  i n  t h e  v a r i o u s  p s y c h i a t r i c  

examinat ion r e p o r t s  r eques t ed  and p r epa red  i n  a n t i c i p a t i o n  of 

t r i a l .  N o  s u f f i c i e n t  argument i s  made on what counse l  shou ld  

have done o r  how t h e  outcome w a s  a f f e c t e d .  W e  s imply do n o t  see 

any p r e j u d i c e .  

Appe l l an t  a rgues  t h a t  de f ense  counse l  w a s  d e f i c i e n t  f o r  

f a i l i n g  t o  o b j e c t  t o  c e r t a i n  comments made by t h e  p r o s e c u t o r  i n  

c l o s i n g  argument t o  t h e  j u r y .  Appe l l an t  con tends  t h a t  t h e  

comments w e r e  improper because  t hey  addressed  matters n o t  

suppo r t ed  by ev idence  and n o t  r e l e v a n t  t o  any material  i s s u e .  

Whether t o  o b j e c t  t o  an  improper comment can be a mat te r  of t r i a l  



s t r a t e g y  upon which a reasonable  d i s c r e t i o n  i s  al lowed t o  

counsel .  W e  do no t  f i n d  t h a t  t h e r e  w a s  a s e r i o u s  and s u b s t a n t i a l  

d e f i c i e n c y ,  nor does it appear t h a t  t h e r e  could have been any 

p r e j u d i c e  i n  t e r m s  of e f f e c t  on t h e  outcome. 

With regard  t o  c o u n s e l ' s  performance a t  t h e  sen tenc ing  

phase of t h e  t r i a l ,  a p p e l l a n t  argues  t h a t  counse l  was i n e f f e c t i v e  

i n  t h a t  he d i d  no t  o b t a i n  and p r e s e n t  school  records  on a p p e l l a n t  

showing him t o  have below-average i n t e l l i g e n c e .  However, t h e  

p s y c h i a t r i c  r e p o r t s  counsel  had rece ived  conta ined  e v a l u a t i o n s  of 

a p p e l l a n t ' s  i n t e l l i g e n c e  and showed him t o  be of average 

i n t e l l i g e n c e  o r  a t  leas t  w i th in  t h e  normal range.  

i n t e l l i g e n c e  w a s  simply n o t  a sen tenc ing  i s s u e  i n  t h i s  ca se .  

Appel lant  had graduated from h igh  schoo l ,  a t t ended  j u n i o r  

c o l l e g e ,  and se rved  i n  t h e  m i l i t a r y .  With e x p e r t  e v a l u a t i o n s  of 

a p p e l l a n t ' s  i n t e l l i g e n c e  i n  hand, counsel  could reasonably have 

decided t h a t  it w a s  unnecessary t o  o b t a i n  p u b l i c  s choo l  r eco rds  

from y e a r s  e a r l i e r .  

Abnormally low 

There i s  no de f i c i ency  shown on t h i s  p o i n t .  

Appel lant  a rgues  t h a t  he rece ived  i n e f f e c t i v e  a s s i s t a n c e  

of counse l  a t  t h e  sen tenc ing  phase of h i s  t r i a l  i n  t h a t  h i s  

lawyer d i d  n o t  p r e s e n t  a l l  t h e  a v a i l a b l e  p s y c h i a t r i c  test imony 

tending  t o  show mental  o r  emotional  problems o r  d i s o r d e r s .  

Appel lant  says  defense  counsel  should have presen ted  a d d i t i o n a l  

evidence because t h e  a v a i l a b l e  p s y c h i a t r i c  test imony would have 

shown m i t i g a t i n g  c i rcumstances  r e l a t i n g  t o  mental  o r  emotional  

d i s tu rbance ,  i n a b i l i t y  t o  a p p r e c i a t e  c r i m i n a l i t y  and t o  conform 

t o  t h e  requirements  of l a w ,  t h e  i n a b i l i t y  t o  p remedi ta te  and t h e  

l a c k  of capac i ty  f o r  r a t i o n a l  r e f l e c t i o n .  Defense counse l  

t e s t i f i e d  a t  t h e  hea r ing  below t h a t  he p re sen ted  only one of t h e  

t h r e e  d o c t o r s  who had examined t h e  defendant  because based on 

t h e i r  r e p o r t s  and h i s  d i s cus s ions  wi th  t h e  o t h e r  two doc to r s  he 

d i d  no t  b e l i e v e  t h e i r  test imony would be f avo rab le  t o  h i s  

c l i e n t ' s  case and he i n  f a c t  thought  they might be harmful.  A 

s t r o n g  sense  of defe rence  toward c o u n s e l ' s  t a c t i c a l  cho ices  i s  

r equ i r ed  when e v a l u a t i n g  a c l a i m  of i n e f f e c t i v e n e s s .  I t  should 

be noted t h a t  t h e  p r e s e n t a t i o n  made on behalf  of a p p e l l a n t  a t  t h e  
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sentencing phase of his trial achieved a somewhat favorable 

outcome in that the jury recommended life imprisonment rather 

than death. Whether a more thorough or detailed presentation on 

sentencing issues could have persuaded the trial court judge to 

follow that recommendation is wholly a matter of speculation. We 

therefore decline to find that there was ineffective assistance 

of counsel on this point. Moreover, we do not agree that a 

substantial deficiency is shown by the mere fact that after the 

recommendation of the jury was returned, counsel made no 

additional presentation of evidence or information to the court 

prior to sentencing. 

Aside from the foregoing arguments concerning ineffective 

assistance of counsel, appellant also argues that he should be 

granted a life sentence or a new sentencing proceeding on the 

ground that he was denied various constitutional rights in the 

sentencing process. 

Appellant contends that the trial judge improperly 

considered matters in aggravation that did not relate to any of 

the aggravating circumstances set forth in the sentencing 

statute. This is a matter that could have been raised on appeal 

and therefore is not cognizable on a rule 3.850 motion. 

Middleton v. State, 465 So.2d 1218, 1226 (Fla. 1985); Demps v. 

State, 416 So.2d 808 (Fla. 1982); Meeks v. State, 382 So.2d 673 

(Fla. 1980); Adams v. State, 380 So.2d 423 (Fla. 1980). 

Moreover, on appeal this Court specifically discussed all the 

aggravating circumstances found by the trial court. This Court's 

affirmance of the death sentence on appeal was a determination 

that the aggravating factors were proper. Implicit in the ruling 

was a determination that the trial court's references to 

nonstatutory matters were harmless surplusage. Ordinarily the 

propriety of the factors given in support of a death sentence is 

finally settled when this Court affirms the sentence. Johnson v. 

Wainwright, 463 So.2d 207, 212-13 (Fla. 1985). 

Appellant argues that the trial court at sentencing used 

an erroneous standard of proof or established an erroneous burden 
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of proof  f o r  t h e  de f ense  t o  m e e t  i n  p r e s e n t i n g  ev idence  of 

m i t i g a t i n g  c i rcumstances .  I t  i s  argued t h a t  t h e  t r i a l  c o u r t  

e r r e d  i n  r e j e c t i n g  m i t i g a t i n g  f a c t o r s  based on menta l  c o n d i t i o n  

on t h e  ground t h a t  t h e  medical  e x p e r t  who t e s t i f i e d  cou ld  n o t  s ay  

whether  t h e r e  w a s  menta l  o r  emot iona l  d i s t u r b a n c e  w i t h  some 

"degree  of  medical c e r t a i n t y . "  On direct  a p p e a l  t h i s  f i n d i n g  of  

t h e  t r i a l  judge w a s  d i s c u s s e d  and t h e  a p p e l l a n t ' s  c o n t e n t i o n  of 

e r r o r  w a s  r e j e c t e d .  I s s u e s  t h a t  w e r e  de termined on a p p e a l  are 

n o t  s u b j e c t  t o  r e l i t i g a t i o n  by c o l l a t e r a l  c h a l l e n g e .  Armstronq 

v. S ta te ,  429 So.2d 287, 288 ( F l a . ) ,  cert .  den i ed ,  464 U . S .  865 

(1983). 

Appe l l an t  a rgues  t h a t  h i s  d e a t h  s en t ence  shou ld  be vaca t ed  

because  d e a t h  s en t ences  are imposed i n  an  a r b i t r a r y  manner and 

are a f f e c t e d  by r ac ia l  d i s c r i m i n a t i o n .  W e  do n o t  f i n d  t h a t  

a p p e l l a n t ' s  d e a t h  s en t ence  i s  t h e  r e s u l t  of d i s c r i m i n a t o r y  

s e n t e n c i n g  acco rd ing  t o  race and t h e r e f o r e  w e  re ject  t h i s  

argument.  - See,  e . g . ,  S u l l i v a n  v .  S t a t e ,  4 4 1  So.2d 6 0 9  ( F l a .  

1983); Thomas v .  Sta te ,  4 2 1  So.2d 160 ( F l a .  1982); Adams v .  

S t a t e ,  380 So.2d 423 ( F l a .  1980). Assuming t h a t  t h e  s t udy  c i t e d  

by a p p e l l a n t  demons t ra tes  s t a t i s t i c a l  d i s p a r i t i e s  based on t h e  

f a c t o r  of  race, s t a t i s t i c a l  d i s p a r i t i e s  do n o t  e s t a b l i s h  t h a t  

a p p e l l a n t ' s  d e a t h  s en t ence  w a s  imposed w i t h  d i s c r i m i n a t o r y  

purpose  i n  v i o l a t i o n  o f  t h e  e q u a l  p r o t e c t i o n  c l a u s e .  McCleskey 

v. Kemp, 107 S . C t .  1756, 1767-69 (1987). Moreover, t h e  

s t a t i s t i c a l  d i s p a r i t i e s  do n o t  demons t ra te  t h a t  a p p e l l a n t ' s  d e a t h  

s en t ence  w a s  imposed a r b i t r a r i l y  o r  d i s p r o p o r t i o n a t e l y  i n  

v i o l a t i o n  of  t h e  e i g h t h  amendment. Sen tenc ing  d i s c r e t i o n  i s  n o t  

o n l y  p e r m i s s i b l e  b u t  i s  a nece s sa ry  f e a t u r e  of  t h e  c a p i t a l  

s e n t e n c i n g  p roce s s .  - Id .  a t  1771-78. 

Appe l l an t  con tends  t h a t  h i s  s en t ence  of d e a t h  shou ld  be  

vaca t ed  because  t h e  t r i a l  judge who sen tenced  him w a s  p r ed i sposed  

o r  p r e j u d i c e d  i n  f a v o r  of  a s en t ence  of  d e a t h .  Appe l l an t  rel ies  

on Z e i g l e r  v.  S t a t e ,  452 So .2d  537 ( F l a .  1984), where t h i s  Cour t  

h e l d  t h a t  an a l l e g a t i o n  of j u d i c i a l  b i a s  w a s  s u f f i c i e n t  t o  

r e q u i r e  an  e v i d e n t i a r y  hea r i ng .  The c l a i m  i n  Z e i g l e r  w a s  based 
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on c o n c r e t e  a l l e g a t i o n s  of  a p r e t r i a l  e x p r e s s i o n  of a s p e c i f i c  

b i a s  i n  t h e  Z e i g l e r  case. I n  t h i s  case t h e r e  h a s  a l r e a d y  been a n  

e v i d e n t i a r y  h e a r i n g  and t h e  c l a i m  of j u d i c i a l  b ias  has  been shown 

t o  be based  on v e r y  g e n e r a l  and s p e c u l a t i v e  a s s e r t i o n s  abou t  t h e  

t r i a l  j u d g e ' s  a t t i t u d e s .  N o  r e l i e f  i s  w a r r a n t e d  on t h i s  p o i n t .  

A p p e l l a n t ' s  remaining p o i n t  on a p p e a l  h a s  m e r i t .  I n  h i s  

r u l e  3.850 motion,  a p p e l l a n t  c l a imed  t h a t  t h e  t r i a l  judge  who 

s e n t e n c e d  him t o  d e a t h  b e l i e v e d  t h a t  h e  w a s  p r o h i b i t e d  from 

c o n s i d e r i n g ,  o r  w a s  n o t  r e q u i r e d  t o  c o n s i d e r ,  n o n- s t a t u t o r y  

m i t i g a t i n g  c i r c u m s t a n c e s .  A t  t h e  h e a r i n g  on t h e  mot ion ,  

a p p e l l a n t  made a s u b s t a n t i a l  showing th rough  t e s t imony  t h a t  t h e  

judge  who s e n t e n c e d  a p p e l l a n t  t o  d e a t h  d i d  n o t  b e l i e v e  he w a s  

o b l i g e d  t o  r e c e i v e  and c o n s i d e r  ev idence  p e r t a i n i n g  t o  

3 n o n- s t a t u t o r y  m i t i g a t i n g  f a c t o r s .  The order denying t h e  motion 

f o r  p o s t - c o n v i c t i o n  r e l i e f  does  n o t  s t a t e  a r e a s o n  f o r  r e j e c t i n g  

a p p e l l a n t ' s  c l a i m .  

A d e f e n d a n t  i n  a c a p i t a l  case h a s  a c o n s t i t u t i o n a l  r i g h t  

t o  p r e s e n t  t o  and have c o n s i d e r e d  by t h e  s e n t e n c i n g  a u t h o r i t y  any 

competent  ev idence  t h a t  i s  r e l e v a n t  t o  t h e  s e n t e n c i n g  

d e t e r m i n a t i o n ,  i n c l u d i n g  i n f o r m a t i o n  a b o u t  t h e  c h a r a c t e r  and 

background of t h e  d e f e n d a n t  and t h e  c i r c u m s t a n c e s  o f  t h e  o f f e n s e .  

S k i p p e r  v. South  C a r o l i n a ,  1 0 6  S . C t .  1 6 6 9  (1986) ; Eddings v.  

Oklahoma, 455 U . S .  1 0 4  ( 1 9 8 2 ) ;  L o c k e t t  v .  Ohio, 438 U . S .  586 

3. A t  t h e  h e a r i n g  below, a p p e l l a n t ' s  p r e s e n t  c o u n s e l  
examined a p p e l l a n t ' s  t r i a l  d e f e n s e  c o u n s e l  as f o l l o w s :  

[by M r .  D i l l i n g e r ,  a p p e l l a n t ' s  p r e s e n t  c o u n s e l ]  L e t  
m e  a s k  you s i r ,  i f  i n  1 9 7 4  it w a s  your  o p i n i o n  t h a t  
t h e  s t a t u t e  as t o  a g g r a v a t i n g  and m i t i g a t i n g  
c i r c u m s t a n c e s- - t h a t  t h e  s t a t u t e  as it a p p l i e d  t o  
m i t i g a t i n g  c i r c u m s t a n c e s  w a s  i n  f a c t  l i m i t e d  t o  t h o s e  
t h a t  w e r e  o u t l i n e d  i n  t h e  s t a t u t e .  

[by M r .  Simpson, a p p e l l a n t ' s  t r i a l  c o u n s e l ]  A s  best  I 
can  reca l l ,  I b e l i e v e  t h a t  w a s  my i n t e r p r e t a t i o n .  A t  
t h e  t i m e  I b e l i e v e  w e  f i l e d  a motion o r  w e  r e q u e s t e d  
t o  go o u t s i d e  of  t h e  g u i d e l i n e s  to- - to  b r i n g  f o r t h  
some a d d i t i o n a l  m i t i g a t i n g  f a c t o r s  based on my best  
r e c o l l e c t i o n .  

Q Was t h a t  motion d e n i e d ,  t o  your  r e c o l l e c t i o n ?  

A I b e l i e v e  it w a s ,  y e s .  

-9- 



( 1 9 7 8 ) .  The record of the sentencing proceeding in this case 

shows a situation similar to that found in Hitchcock v. Dugger, 

1 0 7  S.Ct. 1 8 2 1  ( 1 9 8 7 ) .  There the Supreme Court found that "the 

sentencing proceedings actually conducted" showed that the 

sentencing judge operated under the assumption that nonstatutory 

mitigating circumstances could not be considered. Id. at 1 8 2 3 .  

Because "the advisory jury was instructed not to consider, and 

- 

the sentencing judge refused to consider, evidence of 

nonstatutory mitigating circumstances. . .the proceedings. . .did 
not comport with the requirements of Skipper v. South Carolina, 

476  E.S.  - , 1 0 6  S .C t .  1 6 5 9 ,  9 9  L.Zd.24 1(1986), Eddings v. 

Oklahoma, 455 U.S. 104 ,  1 0 2  S.Ct. 869,  7 1  L.Ed.2d 1 ( 1 9 8 2 ) ,  and 

Lockett v. Ohio, 438 U.S. 586,  9 8  S.Ct. 2954 ,  5 7  L.Ed.2d 9 7 3  

( 1 9 7 8 )  (plurality opinion) .I1 - Id. at 1 8 2 4 .  

The state points out that evidence was presented at 

appellant's original sentencing proceeding, not all of which was 

strictly related to statutory mitigating circumstances. It is 

true that some general background testimony was presented. We 

are not convinced, however, that it was given serious 

consideration by the court. Nothing the state has said has 

overcome the effect of the appellant's evidence and argument on 

this point. 

Upon our review of the original trial record in this case 

and the testimony presented at the rule 3.850  motion hearing 

below, we find that the trial judge who sentenced appellant to 

death did not believe he was obliged to receive and consider 

evidence pertaining to non-statutory mitigating factors. This 

finding, based on the record, is sufficient to require a new 

sentencing hearing. We therefore order a new sentencing 

proceeding in this case. Because the jury at the original 

sentencing proceeding recommended life imprisonment, the more 

favorable to appellant of the only two recommendations available, 

we deem the error harmless with regard to its effect on the 

advisory verdict portion of the proceedings. Therefore, there 

will be no need to empanel a new advisory jury for the 

-10- 



proceedings on remand. 

consideration the recommendation returned by the original trial 

jury in this case. 

On remand the trial court will take into 

The order of the court below, denying appellant's rule 

3.850 motion, is affirmed insofar as the claims of ineffective 

assistance of counsel, judicial bias, improper aggravating 

circumstances, erroneous standard of proof for mitigating 

circumstances, racial discrimination and arbitrary sentencing are 

concerned. Regarding the claim that the original trial court 

judge limited his own consideration to statutory mitigating 

circumstances, we reverse the denial of the rule 3.850  motion and 

remand with directions to vacate the sentence of death and 

conduct a new sentencing proceeding without a jury. 

It is so ordered. 

McDONALD, C.J., and OVERTON, EHRLICH, SHAW, GRIMES and KOGAN, JJ., 
Concur 
BARKETT, J., Concurs in the result only 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 
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