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INTRODUCTION 

The Respondent, t h e  S t a t e  of F lo r ida ,  was the  appel lee  

i n  t h e  D i s t r i c t  Court and t h e  prosecut ion i n  t h e  t r i a l  

cour t .  The P e t i t i o n e r ,  Roberto Vasquez, was t h e  Appellant 

i n  t h e  D i s t r i c t  Court and the  defendant below. The p a r t i e s  

w i l l  be r e f e r r e d  t o  a s  they stood before  t h i s  Court. The 

symbol "A" w i l l  be used t o  designate  t h e  Appendix t o  t h i s  

b r i e f .  The symbol "P" r e f e r s  t o  the  b r i e f  of t h e  

P e t i t i o n e r .  

STATEMENT OF THE CASE AND FACTS 

The Respondent r e j e c t s  t h e  P e t i t i o n e r ' s  Statement of 
I 

t he  Case and Facts .  Respondent v e s t a t e s  t h e  Case and Facts  

a s  fol lows:  

A two count indictment was f i l e d  on Apr i l  26, 1979 

aga ins t  the  P e t i t i o n e r ,  Roberto Vasquez. (R:l)  Count one 

of the  indictment charged t h e  p e t i t i o n e r  with f i r s t  degree 

murder. (R:l)  Count two of t h e  indictment charged t h e  

p e t i t i o n e r  with t h e  unlawful possession of a  f i rearm while 

engaged i n  a  cr iminal  of fense .  (R:l-2).  

The Honorable Richard S. Hickey, Judge of t h e  C i r c u i t  

Court of t h e  Eleventh J u d i c i a l  C i r c u i t  i n  and f o r  Dade 

County, F lo r ida ,  ordered an evalua t ion  of t h e  p e t i t i o n e r ' s  



s a n i t y .  (R:5) Pursuant  t o  a  hea r ing ,  Judge Hickey 

ad jud ica td  t h e  p e t i t i o n e r  incompetent .  ( R : 6 )  

On September 9 ,  1981, t h e  Honorable Maria Korvick, 

Judge of  t h e  C i r c u i t  Court of t h e  Eleventh J u d i c i a l  C i r c u i t  

i n  and f o r  Dade County, F l o r i d a ,  ordered a  p s y c h i a t r i c  e v a l -  

u a t i o n  t o  be performed on t h e  p e t i t i o n e r .  (R:8) An o rde r  

was en t e red  a d j u d i c a t i n g  t h e  p e t i t i o n e r  incompetent on 

September 25, 1981. (R:10) 

On May 24, 1984, Judge Korvick i s sued  an "Order t o  

Transpor t  and Notice o f  Hearing" t o  i n q u i r e  i n t o  t h e  

p e t i t i o n e r ' s  competency and t h e  p o s s i b l e  need f o r  con- 

t i nued  invo lun ta ry  h o s p i t a l i z a t i o n .  (R:12-13) A t  t h i s  • August,  1984 h e a r i n g ,  D r .  Segundo C o r r i p i o  i n d i c a t e d  t h a t  

t h e  p e t i t i o n e r  was s u f f e r i n g  from f u n c t i o n a l  depress ion  and 

no t  from an organic  problem. (TI : 4 9 ) l  

D r .  A lbe r t  Jaslow quest ioned why t h e  p e t i t i o n e r  was not  

being t r e a t e d  f o r  depress ion  a t  t h e  North F l o r i d a  Treatment 

Center .  (TI : 85) The p e t i t i o n e r  was r e c e i v i n g  medication 

f o r  t h e  t rea tment  of psychos i s .  (TI :85) 

D r .  Jaslow f e l t  t h a t  t h e  dosage of t h e  a n t i - d e p r e s s a n t  

l ~ h e  p e t i t i o n e r  ' s " func t iona l  depress ion"  r e s u l t e d  from 
h i s  low s e l f  esteem and l ack  of ego development. (T:50) 



medication should have been inc reased .  (T1:87, 97) Other 

@ an t i -dep res san t  medication and t r ea tmen t s  could have been 

used .  (T1:96-97) Perhaps more impor t an t ly ,  D r .  Jas low 

s t a t e d  t h a t  t h e r e  was a  good p o s s i b i l i t y  t h a t  t h e  P e t i t i o n e r  

was mal inger ing.  (T:89) 

"Well, t h e r e  were l i t t l e  s t a t e -  
ments t h a t  were made through my 
con tac t  wi th  him t h a t  suggested 
t h a t  pos s ib ly  t h a t  he had g r e a t e r  
unders tanding than he was demon- 
s t r a t i n g  t o  me o r  s t a t i n g  t o  me." 

D r .  Jaslow would not  r u l e  out  t h e  p o s s i b i l i t y  t h a t  w i th  

a  d i f f e r e n t  t rea tment  approach t h e  p e t i t i o n e r  would be  

r e s t o r e d  t o  a  competent mental s t a t e  w i t h i n  a  y e a r .  

(T1:99) Psychosis  and depress ion  a r e  two very  d i s t i n c t  

mental i l l n e s s e s .  (T1:lOl) 

D r .  Anas t io  C a s t i e l l o  examined t h e  p e t i t i o n e r  on t h r e e  

s e p a r a t e  occasions  over a  per iod  of f i v e  y e a r s .  (T1:106) 

He s t a t e d  t h a t  t h e  p e t i t i o n e r  misrepresented informat ion t o  

him dur ing  t h e s e  examinations.  (Ti  :106-107) I n  s h o r t ,  

t h e  p e t i t i o n e r  was wi thholding informat ion and f a b r i c a t i n g  

h i s  behavior .  (TI : 107-108) D r .  Cast i e l l o  concluded t h a t  

t h e  p e t i t i o n e r  was not  a c t i n g  spontaneously ,  bu t  was a c t i n g  

i n  conformity wi th  h i s  b e s t  i n t e r e s t s .  (T i :  112) 



The t r i a l  court found tha t  other  types of non- 

experimental medications i n  d i f f e r en t  dosages could have 

been administered t o  the pe t i t i one r .  (T2:29) The court 

a l s o  noted t h a t  the pe t i t i one r  might be misrepresenting h i s  

condition t o  the physicians.  (T2:29) Judge Korvick con- 

cluded tha t  she could not f ind t ha t  there  was no subs tan t ia l  

probabi l i ty  t h a t  the pe t i t i one r  w i l l  become mentally compe- 

t en t  t o  stand t r i a l  i n  the foreseeable fu tu re .  (T2:29) 

Therefore, the t r i a l  court refused t o  dismiss the  

charges agains t  the pe t i t i one r .  (T2:29-30) On September 

6,  1984, the t r i a l  court entered an order adjudicat ing the 

pe t i t i one r  incompetent t o  stand t r i a l  and committing him for  

treatment under F la .S ta t .  $397.467(1). (R:22-26) A Notice 

of Appeal was f i l e d  on September 27, 1984. (R:27) 

The Third D i s t r i c t  held t ha t  i f  it was t o  reach the  

merits of the  appeal, it would aff irm the decision of the 

t r i a l  court because the decision was supported by substan- 

t i a l  competent evidence. [A.1-21 However, the court held 

t ha t  because the  pe t i t i one r  must remain involuntar i ly  hos- 

p i t a l i z e d ,  dismissal of the charges would have no r e a l  

e f f e c t  on him and therefore  he cannot challenge the  t r i a l  

cou r t ' s  ru l ing .  [A.2] 



SUMMARY OF THE ARGUMENT 

The p e t i t i o n e r  i s  subjec t  t o  involuntary h o s p i t a l i z a -  

t i o n .  The "dismissal" of the  charges aga ins t  the  p e t i t i o n e r  

would have not impact on h i s  s t a t u s .  

I f  the  p e t i t i o n e r  i s  no longer subjec t  t o  involuntary 

h o s p i t a l i z a t i o n ,  t h e  S t a t e  Attorney may r e f i l e  the  charges 

wi th in  t h i r t y  days a f t e r  t h e  a n t i c i p a t e d  r e l e a s e  of the  

defendant.  Therefore,  t h e  Third D i s t r i c t  construed Rule 

3.213(b) of the  F lo r ida  Rules of Criminal Procedure as  a 

r u l e  of j u d i c i a l  adminis t ra t ion .  It operates  t o  c l e a r  the  

calendar of cases where t h e  claimant has no cognizable 

i n  jury.  

Turning t o  the  meri ts  of the  case ,  the re  was competent 

and s u b s t a n t i a l  evidence i n  the  record t o  support t h e  t r i a l  

c o u r t ' s  r u l i n g .  A reviewing court  could not f ind  t h a t  the  

t r i a l  cour t  abused i t s  d i s c r e t i o n .  



ARGUMENT 

THE DECISION OF THE THIRD DISTRICT 
COURT OF APPEAL D I D  NOT AFFECT THE 
FLORIDA PROVISIONS ON COMPETENCE TO 
STAND TRIAL. AN ABSENCE OF A 
RULING ON THE MERITS WOULD NOT HAVE 
AN INJURIOUS IMPACT ON THE 
PETITIONER. 

I n  t h e  i n s t a n t  c a s e ,  b o t h  t h e  d e f e n s e  and t h e  p rosecu-  

t i o n  s t i p u l a t e d  t h a t  t h e  p e t i t i o n e r  was s u b j e c t  t o  i n v o l u n -  

t a r y  h o s p i t a l i z a t i o n .  (T:21) F l a . S t a t .  §394.467(1) d e f i n e s  

t h e  c r i t e r i a  f o r  i n v o l u n t a r y  c i v i l  commitment : "A p e r s o n  

may b e  i n v o l u n t a r i l y  h o s p i t a l i z e d  i f  he i s  m e n t a l l y  ill and 

l i k e l y  t o  i n j u r e  h i m s e l f  o r  o t h e r s  i f  n o t  h o s p i t a l i z e d . "  

With r e s p e c t  t o  p roceed ing  a g a i n s t  an  a c c u s e d ,  a  F l o r i d a  

c o u r t  must c o n s i d e r  t h e s e  same c r i t e r i a  f o r  commitment a f t e r  

i t  f i n d s  a  c r i m i n a l  de fendan t  incompetent  t o  s t a n d  t r i a l .  

See Winick and D e  Meo. "Competence t o  Stand T r i a l  i n  

F l o r i d a . "  35 U .  M i a m i  -- L. R e v .  31 (1980) 

A t  t h i s  j u n c t u r e ,  i t  i s  i n s t r u c t i v e  t o  examine t h e  com- 

p r e h e n s i v e  c r i t e r i a  f o r  commitment o u t l i n e d  i n  F l o r i d a  Rule 

o f  C r i m i n a l  P rocedure  3.211 (b)  (1) : 

( i )  The n a t u r e  and e x t e n t  o f  t h e  
menta l  i l l n e s s  o r  menta l  r e t a r d a -  
t i o n  s u f f e r e d  by t h e  d e f e n d a n t ;  

( i i )  Whether t h e  d e f e n d a n t ,  b e -  
c a u s e  o f  such menta l  i l l n e s s  o r  



mental  r e t a r d a t i o n  meets t h e  c r i -  
t e r i a  f o r  i n v o l u n t a r y  h o s p i t a l i z a -  
t i o n  o r  placement s e t  f o r t h  by law; 

( i i i )  Whether t h e r e  i s  a  subs t an -  
t i a l  p r o b a b i l i t y  t h a t  t h e  de fendan t  
w i l l  a t t a i n  competence t o  s t a n d  
t r i a l  w i t h i n  t h e  f o r e s e e a b l e  
f u t u r e ;  

( i v )  The n a t u r e  o f  t h e  c a s e  and 
t r e a tmen t  t o  be a f f o r d e d  t h e  de fen-  
dan t  and i t s  p robab le  d u r a t i o n ;  

( v )  A l t e r n a t i v e s  o t h e r  t han  i n -  
v o l u n t a r y  h o s p i t a l i z a t i o n  which 
might be less r e s t r i c t i v e  on t h e  
d e f e n d a n t ' s  l i b e r t y .  

The p e t i t i o n e r ' s  s t a t e d  d i s t i n c t i o n s  between Chap te r  

394 o f  t h e  F l o r i d a  S t a t u t e s  (" the  Baker Act") and Chapter  

916 ("Mentally D e f i c i e n t  and Menta l ly  I11 Defendants")  a r e  

cosmet ic  a t  b e s t .  (P:13-16) A de fendan t  who i s  incompetent  

t o  s t a n d  t r i a l  under  F l a . S t a t .  5916.18 i s  t o  r e c e i v e  t h e  

f u l l  p r o t e c t i o n  o f  P a r t  I of  t h e  Baker ~ c t . l  Because t h e  

commitment o f  t h e  incompetent  de fendan t  i s  t i e d  t o  t h e  c i v i l  

commitment r equ i r emen t s ,  equa l  p r o t e c t i o n  and p rocedu ra l  due 

p roce s s  i s s u e s  a r e  avo ided .  Moreover, t h e  l e a s t  r e s t r i c -  

t i v e  a l t e r n a t i v e  p r o v i s i o n  (v ,  above) o f f e r s  a  de fendan t  

l ~ e e  F l a .  S t a t .  5916.18 Program f o r  Treatment  o f  P a t i e n t s  
I n v o l u n t a r i l y  H o s p i t a l i z e d  B e -  
cause  Incompetent  t o  Stand T r i a l  

2 ~ i n i c k  and D e  Meo. "Competence t o  Stand T r i a l  i n  
F l o r i d a . "  35  U.  Miami L .  Rev. 31 ,  -- (1980).  



t h e  p o s s i b i l i t y  o f  community based t r e a t m e n t .  3  

The "d i smi s sa l "  of  t h e  charges  a g a i n s t  t h e  p e t i t i o n e r  

would have no r e a l  impact on h i s  s t a t u s .  F1a.R.Crim.P. 

3.213(b) I f  a  de fendan t  con t i nues  t o  m e e t  t h e  i n v o l u n t a r y  

commitment c r i t e r i a ,  t h e  c o u r t  must e i t h e r  commit t h e  defen-  

dan t  t o  t h e  Department o f  H e a l t h  and R e h a b i l i t a t i v e  S e r v i c e s  

f o r  i n v o l u n t a r y  h o s p i t a l i z a t i o n  o r  placement under  t h e  Raker 

Ac t ,  o r  o r d e r  t h a t  he  r e c e i v e  o u t p a t i e n t  t r e a t m e n t  a t  any 

o t h e r  f a c i l i t y . 4  I n  t h e  a l t e r n a t i v e ,  t h e  c o u r t  i s  t o  

r e q u i r e  t h e  a d m i n i s t r a t o r  o f  t h e  f a c i l i t y  i n  t h e  o r d e r  of  

t h e  commitment t o  n o t i f y  t h e  S t a t e  At to rney  w i t h i n  t h i r t y  

days o f  t h e  d e f e n d a n t ' s  r e l e a s e . 5  

F l a . S t a t .  $916.14 p rov ide s  t h a t  t h e  s t a t u t e  o f  l i m i -  

t a t i o n s  and t h e  de f ense  of  former jeopardy a r e  i n a p p l i c a b l e  

t o  c r i m i n a l  charges  d i smissed  because  o f  t h e  d e f e n d a n t ' s  

incompetence t o  s t a n d  t r i a l .  A s  p r e v i o u s l y  no t ed ,  t h e  S t a t e  

A t to rney  has  t h e  a u t h o r i t y  t o  r e f i l e  t h e  charges  w i t h i n  

t h i r t y  days a f t e r  t h e  a n t i c i p a t e d  r e l e a s e  of  t h e  de fendan t .  

F1a.R.Crim.P. 3 . 213 (b ) ,  R i c c i a r d e l l i  -- v .  S t a t e ,  453 So.2d 199 

41d, a t  60 Both t h e  Baker Act and F l o r i d a  Rule  o f  
Cr imina l  Procedure  3 .211(b)  advoca te  t h e  u s e  of  t h e  least 
r e s t r i c t i v e  a v a i l a b l e  t r e a t m e n t .  

51d, a t  60,  n .  158.  The S t a t e  A t to rney  ha s  t h e  oppor-  
t u n i t y  t o  c o n t e s t  r e l e a s e .  



( F l a .  4 t h  DCA 1984) Moreover,  c o n t r a r y  t o  t h e  p e t i t i o n e r ' s  

a s s e r t i o n ,  h e  w i l l  n o t  remain "wrongful ly  i n c a r c e r a t e d "  

because  under  comprehensive commitment c r i t e r i a ,  less  

r e s t r i c t i v e  a l t e r n a t i v e s  t o  h o s p i t a l i z a t i o n  a r e  a v a i l a b l e .  

F1a.R.Crim.P. 3.211 (b)  (1 )  

Rule  3.213 o f  t h e  F l o r i d a  Rules  o f  C r i m i n a l  procedure6 

i s  a  p r o c e d u r a l  d e v i c e .  Warwick v. S t a t e ,  443 So. 2d 188 

 l la. 3d DCA 1983) It a c t s  a s  a  r u l e  o f  j u d i c i a l  

6 ~ u l e  3.213 Cont inu ing  Incompetency t o  Stand T r i a l :  
D i s p o s i t i o n  

(2 )  I f  a t  any t i m e  a f t e r  f i v e  y e a r s  d e t e r m i n i n g  a  p e r s o n  
incompetent  t o  s t a n d  t r i a l  when charged w i t h  a  f e l o n y  o r  one 
y e a r  when charged  w i t h  a  misdemeanor, t h e  c o u r t ,  a f t e r  
h e a r i n g ,  d e t e r m i n e s  t h a t  t h e  de fendan t  remains  incompetent  
t o  s t a n d  t r i a l ,  t h a t  t h e r e  i s  no s u b s t a n t i a l  p r o b a b i l i t y  
t h a t  t h e  de fendan t  w i l l  become m e n t a l l y  competent t o  s t a n d  
t r i a l  i n  t h e  f o r e s e e a b l e  f u t u r e ,  and t h a t  t h e  de fendan t  does  
n o t  meet t h e  c r i t e r i a  f o r  i n v o l u n t a r y  h o s p i t a l i z a t i o n  set 
f o r t h  by law,  o r  f o r  i n v o l u n t a r y  admiss ion  t o  r e s i d e n t i a l  
s e r v i c e s  a s  set f o r t h  by law, it s h a l l  d i s m i s s  t h e  c h a r g e s  
a g a i n s t  t h e  d e f e n d a n t .  

(b)  I f  a t  any t i m e  a f t e r  f i v e  y e a r s  a f t e r  de terming a  
p e r s o n  incompetent  t o  s t a n d  t r i a l  when charged w i t h  a  f e l o n y  
o r  one y e a r  when charged w i t h  a  misdemeanor, t h e  c o u r t ,  
a f t e r  h e a r i n g ,  d e t e r m i n e s  t h a t  t h e  de fendan t  remains  incom- 
p e t e n t  t o  s t a n d  t r i a l ,  t h a t  t h e r e  i s  no s u b s t a n t i a l  p rob-  
a b i l i t y  t h a t  t h e  de fendan t  w i l l  become m e n t a l l y  competent t o  
s t a n d  t r i a l  i n  t h e  f o r e s e e a b l e  f u t u r e  and t h a t  t h e  de fendan t  
does meet t h e  c r i t e r i a  f o r  i n v o l u n t a r y  h o s p i t a l i z a t i o n  set 
f o r t h  by law, t h e  c o u r t  s h a l l  d i s m i s s  t h e  c h a r g e s  a g a i n s t  
t h e  de fendan t  and commit t h e  de fendan t  t o  t h e  Department o f  
H e a l t h  and R e h a b i l i t a t i v e  S e r v i c e s  f o r  i n v o l u n t a r y  h o s p i -  
t a l i z a t i o n  o r  r e s i d e n t i a l  s e r v i c e s  s o l e l y  under  t h e  p ro -  
v i s i o n s  o f  law,  o r  may o r d e r  t h a t  h e  r e c e i v e  o u t p a t i e n t  
t r e a t m e n t  a t  any o t h e r  f a c i l i t y  o r  s e r v i c e  on a n  o u t p a t i e n t  
b a s i s  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h o s e  s t a t u t e s .  I n  t h e  
o r d e r  o f  commitment, t h e  judge s h a l l  o r d e r  t h a t  t h e  adminis-  
t r a t o r  o f  t h e  f a c i l i t y  n o t i f y  t h e  S t a t e  A t t o r n e y  o f  t h e  com- 
m i t t i n g  c i r c u i t  no less t h a n  30 days  p r i o r  t o  t h e  a n t i c i -  
p a t e d  d a t e  o f  r e l e a s e  o f  de fendan t .  



administration (A.2) especially where judgment sought to be 

reviewed is not adverse to the claimant. Enterkin v. Pate, 

354 So.2d 938 (Fla. 1st DCA 1978), Peterson v. State ex re1 

Harvey, 28 So.2d 868 (Fla. 1947), Credit Industrial Co. v. 

Re-Mark Chemical Co., 67 So.2d 540 (Fla. 1953), King v. 

Brown, 55 So.2d 187 (Fla. 1951), Witt v. Baars, 36 Fla. 119, 

18 So. 330  l la. 1895), Bessemer Properties, Inc. v. City 

of Opalocka, 74 So.2d 296 (Fla. 1954) 

In accordance with the reasoning of the Third District 

Court of Appeal in the instant case, the petitioner would be 

unaffected by a dismissal of the charges and therefore he 

has not incurred any cognizable injury. Geiger v. Sun First 

National Bank of Orlando, 422 So.2d 815 (Fla. 5th DCA'1983), 

General Development Corp. v. Kirk, 251 So.2d 284 (Fla. 2d 

DCA 1971) In order to have standing to litigate, a party 

must show he has incurred, or is in immediate danger of 

incurring, a direct and personal injury resulting from the 

violation of a constitutional or statutory right designed to 

protect that party. Ray Baillie Trash Hauling, Inc. v. 

Kleppa, 447 F.2d 696 (5th Cir. 1973), Moose Lodge No. 107 v. 

Irvis, 407 U.S. 163, 92 S.Ct. 1965, 32 L.Ed.2d 627 (1972), 

Sierra Club v. Morton, 405 U.S. 727, 92 S.Ct. 1361, 31 

L.Ed.2d 636 (1972), Laird v. Tatum, 408 U.S. 1, 92 S.Ct. 

2318, 33 L.Ed.2d 154 (1972), Association of Data Processing 

Organizations, Inc. v. Camp, 397 U.S. 150, 90 S.Ct. 827, 25 



L.Ed.2d 184 (1970) ,  Barlow v .  C o l l i n s ,  397 U.S. 159,  90 

S .Ct .  832,  25 L.Ed.2d 192 (1970) 

I n  Jackson v .  I n d i a n a ,  406 U.S. 715, 92 S .Ct .  1845,  32 

L.Ed.2d 435 (1972) ,  t h e  Supreme Cour t  found an  e q u a l  p r o t e c -  

t i o n  v i o l a t i o n  due t o  I n d i a n a ' s  s t a n d a r d s  f o r  commitment and 

release a p p l i c a b l e  t o  t h o s e  committed s o l e l y  because  o f  

t h e i r  l a c k  of c a p a c i t y  t o  s t a n d  t r i a l  and comparable s t a n -  

d a r d s  govern ing  c i v i l  commitment. The Cour t  a l s o  h e l d  t h a t  

a S t a t e  cou ld  n o t  i n d e f i n i t e l y  c o n f i n e  an a c c u s e d ,  " s o l e l y  

on accoun t  o f  h i s  i n c a p a c i t y  t o  proceed t o  t r i a l , ' '  w i t h o u t  

d e t e r m i n i n g  t h e  l i k e l i h o o d  t h a t  h e  would r e g a i n  competency. 

I d ,  a t  738, 92 S .Ct .  1845,  32 L.Ed.2d 435. - 

I n  Garrett v .  S t a t e ,  390 So.2d 95 ( F l a .  3d DCA 1 9 8 0 ) ,  

r e v .  d e n . ,  399 So.2d 1146 ( F l a .  1 9 8 1 ) ,  c e r t .  d e n . ,  454 U.S. 

1004,  102 S .Ct .  544, 70 L.Ed.2d 409, r e h .  d e n . ,  454 U.S. 

1165,  102 S .Ct .  1041,  71 L.Ed.2d 322 (1981),  t h e  Cour t  

r e v e r s e d  t h e  r e s p o n d e n t ' s  c o n v i c t i o n  because  he  had been 

committed t o  a S t a t e  h o s p i t a l  l o n g e r  t h a n  n e c e s s a r y  t o  

a s s e s s  t h e  l i k e l i h o o d  o f  h i s  e v e n t u a l  r e c o v e r y  o f  com- 

pe tency  t o  s t a n d  t r i a l .  

But a s  a matter of due p r o c e s s ,  t h e  Jackson  Cour t  h e l d ,  



"[A] pe rson  charged by a S t a t e  
w i t h  a c r i m i n a l  o f f e n s e  who i s  com- 
m i t t e d  s o l e l y  on account  o f  h i s  i n  
c a p a c i t y  t o  proceed t o  t r i a l  cannot  
b e  h e l d  more t han  t h e  r e a s o n a b l e  
pe r i od  o f  t i m e  n ece s sa ry  t o  d e t e r -  
mine whether  t h e r e  i s  a s u b s t a n t i a l  
p r o b a b i l i t y  t h a t  he  w i l l  a t t a i n  
t h a t  c a p a c i t y  i n  t h e  f o r e s e e a b l e  
f u t u r e .  I f  it i s  determined t h a t  
t h i s  i s  n o t  t h e  c a s e ,  t h e n  t h e  
S t a t e  must e i t h e r  i n s t i t u t e  t h e  
customary c i v i l  commitment proceed-  
i n g  t h a t  would be r e q u i r e d  t o  
commit i n d e f i n i t e l y  any o t h e r  c i t i -  
z en ,  o r  r e l e a s e  t h e  de fendan t . "  

I d ,  a t  738, 92 S .Ct .  1845,  32 
L.Ed.2d 435. 

The Jackson Court r ecogn ized  t h a t  i t s  h o l d i n g  d i d  n o t  

speak  t o  t h e  power o f  t h e  S t a t e  t o  t r y ,  and t h u s  t o  c o n v i c t ,  

t h e  accused once he  h a s  r ega ined  competency t o  f a c e  cha rge s .  

I d ,  a t  739-740, 92 S .Ct .  1845,  32 L.Ed.2d 435 The D i s t r i c t  - 

Court o f  Appeal i n  G a r r e t t  r e v e r s e d  t h e  r e s p o n d e n t ' s  conv ic -  

t i o n  "on t h e  b a s i s  t h a t ,  under  t h e  ho ld ing  o f  Jackson  v .  

I n d i a n a ,  .... he  shou ld  never  have been brought  t o  t r i a l . "  

390 So.2d a t  96 But Jackson  d i d  n o t  a d d r e s s  t h e  S t a t e ' s  

a u t h o r i t y  t o  b r i n g  an accused t o  t r i a l . 7  

The remedy f o r  a v i o l a t i o n  of  t h e  c o n s t i t u t i o n a l  r i g h t  

7 ~ h e  Jackson  Court  no ted  i t s  d e c i s i o n  i n  Greenwood v .  
Uni ted  S t a t e s ,  350 U.S. 366, 76 S .Ct .  410,  100 L.Ed. 412 

1956) which u h e l d  t h e  p r e t r i a l  commitment of  a de fendan t  
Ander 1 8  USC s i42 .44  t o  42.46,  "even though t h e r e  was l i t t l e  
l i k e l i h o o d  t h a t  h e  would eve r  become competent t o  s t a n d  
t r i a l . "  I n  a d d i t i o n  t o  be ing  found incompetent ,  Greenwood 
was a l s o  dangerous .  



n o t  t o  be  i n d e f i n i t e l y  impr isoned s o l e l y  on a  d e t e r m i n a t i o n  

t h a t  one is  incompetent  t o  s t a n d  t r i a l  i s  n o t  a  d i s m i s s a l  o f  

t h e  c r i m i n a l  c h a r g e s .  Warwick, s u p r a .  ( concur rence  of 

P e a r s o n ,  J . )  S i m i l a r l y ,  a  " d i s m i s s a l "  o f  t h e  c h a r g e s  i n  t h e  

c a s e  - s u b  j u d i c e  would n o t  p r o h i b i t  t h e  S t a t e  A t t o r n e y  from 

r e f i l i n g  t h e  c h a r g e s  a g a i n s t  a  competent de fendan t  who no 

l o n g e r  meets t h e  c i v i l  commitment c r i t e r i a .  8  

8 ~ e e  n o t e  5 ,  s u p r a .  



THE TRIAL COURT 'S RULING ON THE 
SUBSTANTIAL PROBABILITY OF THE 
PETITIONER BECOMING COMPETENT I N  
THE FORESEEABLE FUTURE SHOULD NOT 
BE SET ASIDE UNLESS AN ABUSE OF 
DISCRETION IS SHOWN. 

It i s  the  funct ion of t h e  t r i a l  cour t  t o  resolve  

f a c t u a l  d isputes  pe r t a in ing  t o  the  competency of an accused. 

Fowler v. S t a t e ,  255 So.2d 513 (Fla .  1971) A reviewing 

cour t  should de fe r  t o  t h e  f a c t  f inding  a u t h o r i t y  of t h e  

t r i a l  cour t  and should not s u b s t i t u t e  i t s  judgment f o r  t h a t  

of t h e  t r i a l  cour t .  S t a t e  v. Melendez, 392 So.2d 587 (Fla .  

4 th  DCA 1981) 

Moreover, the  c r e d i b i l i t y  of witnesses  and the  weight 

of t h e  evidence r e s t s  within the  d i s c r e t i o n  of the  t r i a l  

c o u r t ,  e s p e c i a l l y  where t h e  record supprots  i t s  f indings .  

DeConingh v. S t a t e ,  433 So.2d 501 (Fla .  3d DCA 1983),  Brock 

v.  S t a t e ,  69 So.2d 344 (Fla .  1954),  Poynter v.  S t a t e ,  443 

So.2d 219  l la. 4 th  DCA 1983) There was competent and sub- 

s t a n t i a l  evidence t o  i n d i c a t e  t h a t  the  p e t i t i o n e r  was mis- 

represent ing  h i s  condi t ion t o  a t  l e a s t  two of the  examining 

phys ic ians .  (T1:89, 94, 106-108) Moreover, the  p e t i -  

t i o n e r ,  al though s u f f e r i n g  from depression,  was being 

t r e a t e d  pr imar i ly  f o r  psychosis.  (T1:49, 85) 



The t r i a l  court  must be affirmed absent a  showing t h a t  

it abused i t s  d i s c r e t i on .  King v. S t a t e ,  387 So.2d 463 

(Fla.  1st DCA 1980) Even i f  the  expert  testimony i s  con- 

f l i c t i n g ,  it was the  t r i a l  c o u r t ' s  r e spons ib i l i t y  t o  resolve  

the  disputed f ac tua l  i s sue ;  and the record does not reveal  

an abuse of d i s c r e t i on  i n  the  weighing of the  evidence. 

Fowler, supra.  There was adequate testimony t o  support the  

t r i a l  judge's f inding i n  the  i n s t a n t  case.  Ferguson v.  

S t a t e ,  417 So.2d 631 (Fla.  1971) 



CONCLUSION 

Based upon the  foregoing l e g a l  au tho r i t y ,  t he  decis ion 

of t he  Third D i s t r i c t  Court of Appeal should be affirmed. 

Because the  p e t i t i o n e r  was s t i l l  sub jec t  t o  involuntary hos- 

p i t a l i z a t i o n ,  a dismissal  of the  charges would not a l t e r  h i s  

s t a t u s .  On the  merits, t he r e  was competent and subs t an t i a l  

evidence t o  support  t he  ru l i ng  of t he  t r i a l  cour t .  There- 

fo re ,  t he  Third D i s t r i c t  could not f ind  an abuse of 

d i s c r e t i on .  
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