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I N  THE SUPREME COURT OF FLORIDA 

CASE NO. 67,673 

PUBLIC HEALTH TRUST OF 
DADE COUNTY, d / b / a  JACKSON 
FEMORIAL HOSPITAL, 

P e t i t i o n e r ,  
ON PETITION FOR REVIEW 

FROM THE DISTRICT COURT OF 
APPEAL, THIRD DISTRICT 

GREGORIA VALCIN and GERARD 
VALCIN, h e r  husband, 

Respondents.  

BRIEF OF PETITIONER 
ON JURISDICTION 

(With Sepa ra t e  Appendix) 

INTRODUCTION 

Th i s  is  a  p e t i t i o n  f o r  review i n  an  a c t i o n  f o r  medical  mal- 

p r a c t i c e ,  wherein t h e  T h i r d  D i s t r i c t  Cour t  o f  Appeal adopted a 

conc lu s ive  i r r e b u t t a b l e  presumption o f  neg l i gence  a p p l i c a b l e  t o  

a l l  h o s p i t a l s  i n  t h e  S t a t e  o f  F l o r i d a .  Because o f  t h e  p e r v a s i v e  

e f f e c t  t h e  T h i r d  D i s t r i c t ' s  d e c i s i o n  w i l l  have on t h e  a b i l i t y  o f  

h o s p i t a l s  i n  F l o r i d a  t o  d e l i v e r  h e a l t h  c a r e  t o  t h e  c i t i z e n s  o f  

t h e  s t a te ,  t h e  F l o r i d a  H o s p i t a l  Assoc i a t i on ,  which r e p r e s e n t s  220 

h o s p i t a l s  i n  t h e  S t a t e  o f  F l o r i d a ,  w a s  p e r m i t t e d  t o  i n t e r v e n e  i n  

t h e s e  p roceed ings  fo l l owing  t h e  f i l i n g  of  t h e  Th i rd  D i s t r i c t ' s  

o p i n i o n  on June 5 ,  1984. The Th i rd  D i s t r i c t ,  on  August 20, 1985, 

modif ied  i t s  op in ion  on r e h e a r i n g  because ,  a s  o r i g i n a l l y  w r i t t e n ,  

t h e  c o u r t  e r r o n e o u s l y p - . a c e d a  du ty  on h o s p i t a l s  t o  o b t a i n  t h e  

p a t i e n t ' s  informed consen t .  The c o u r t ,  however, d e c l i n e d  t o  
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recede from i t s  adopt ion of a  conc lus ive  i r r e b u t t a b l e  presumption 

of negl igence.  Because t h e  adopt ion of t h i s  presumption no t  on ly  

c o l l i d e s  wi th  numerous d e c i s i o n s  of t h i s  Court ,  bu t  a l s o  adverse- 

l y  a f f e c t s  every  h o s p i t a l  i n  t h e  S t a t e  of  F l o r i d a ,  t h e  F l o r i d a  

Hosp i t a l  Assoc ia t ion  has  joined i n  t h i s  b r i e f  t o  urge t h i s  Court 

t o  accep t  j u r i s d i c t i o n  t o  review t h e  d e c i s i o n  of  t h e  Third  D i s -  

t r i c t  Court o f  Appeal. 

STATEMENT OF THE CASE AND FACTS 

The respondent ,  p l a i n t i f f  below, Gregoria Valc in ,  asked t o  be 

s t e r i l i z e d  a f t e r  she d e l i v e r e d  a  c h i l d  while a  p a t i e n t  a t  Jackson 
I/  

Memorial Hosp i t a l  i n  Miami. (App. 1)- A Pomeroy tuba1  l i g a t i o n  

was performed on p l a i n t i f f  s i x  days a f t e r  she gave b i r t h .  (App. 2) 

More t h a n  a  year  l a t e r  p l a i n t i f f  s u s t a i n e d  a  rup tu red  e c t o p i c  

pregnancy f o r  which she was t r e a t e d  by ~ a n i e l  Harnmond, M.D. ,  a t  

Cedars of Lebanon Hosp i t a l .  ( ~ p p .  35-36) 

Af t e r  p l a i n t i f f  was d i scharged  by D r .  Hammond, she  brought 

s u i t  a g a i n s t  p e t i t i o n e r ,  defendant  below, t h e  Pub l i c  Heal th  Trus t  

of Dade County, d / b / a  Jackson Memorial Hosp i t a l ,  a l l e g i n g  i n  

t h r e e  counts  t h a t  (1) defendant  expres s ly  warranted t h a t  t h e  

s t e r i l i z a t i o n  procedure "would, i n  f a c t ,  make her  s t e r i l e , "  and 

breached t h e  warranty (Count I ) ;  (2)  "neg l igen t ly  f a i l e d  t o  prop- 

e r l y  adv i se  ... t h a t  t h e  P l a i n t i f f  ... could  become pregnant  wi th  

an e c t o p i c  pregnancy ..." (Count 11); and (3 )  t h a t  t h e  s t e r i l i z a -  

t i o n  procedure was n e g l i g e n t l y  performed (Count 111) . ( ~ p p .  19-24) 

1/ I n  t h i s  b r i e f  "App" r e f e r s  t o  P e t i t i o n e r ' s  appendix. A l l  em-  - 
p h a s i s  h e r e i n  i s  suppl ied  u n l e s s  o therwise  i n d i c a t e d .  
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Defendant answered t h e  complaint  and denied t h e  m a t e r i a l  a l l e g a -  

1 t i o n s .  (App. 25-26) 

~ P l a i n t i f f ' s  t r e a t i n g  phys i c i an  was deposed. D r .  Hammond, who 

1 was p l a i n t i f f ' s  on ly  e x p e r t  w i tnes s  (App. 17 ,  31-32), f r a n k l y  

s t a t e d  he could n o t  t e s t i f y  a s  an e x p e r t  because he was n o t  famil-  

1 i a r  w i t h  t h e  s t anda rd  o f  ca re :  

D r .  Hammond, a r e  you p r e s e n t l y  f a m i l i a r  w i th  what 
t h e  accep ted  s t anda rd  of  c a r e  i s  i n  t h e  community 
f o r  performing a  t u b a l  l i g a t i o n  among t h e  physi-  
c i a n s  i n  t h i s  community and i n  a sk ing  t h a t  ques- 
t i o n ,  I d o n ' t  mean do you have your own pe r sona l  
op in ion  a s  t o  what you t h i n k  i s  most e f f e c t i v e ,  
b u t  do you have an op in ion  a s  t o  what t h e  gener- 
a l  s t anda rd  i s ?  

A.  No, I do n o t .  

I Q. I n  t h i s  community? 

A.  Because I have n o t  i nqu i r ed  about  it, number one,  
and number two, s i n c e  I 've  no t  been involved i n  
o b s t e t r i c a l  a c t i v i t i e s  f o r  t e n  yea r s  o r  s o ,  I 
have n o t  f r a t e r n i z e d  wi th  t h e  o b s t e t r i c i a n s  i n  
t h i s  sense .  

1 (App. 59-60) Although D r .  Hammond was n o t  f a m i l i a r  w i th  t h e  

1 s t anda rd  of  c a r e ,  he was c r i t i c a l  o f  t h e  o p e r a t i v e  no te  which t h e  

1 a t t e n d i n g  surgeon had prepared.  D r .  Hammond t e s t i f i e d  t h e r e  was 

"an o p e r a t i v e  no te  on t h e  p rog res s  no te"  o r  r eco rds  of  t h e  p a t i e n t .  

1 (App. 94) However, he be l i eved  t h e  o p e r a t i v e  n o t e  was n o t  o f  a  

" l e g i t i m a t e  va r i e ty1 '  because t h e r e  should have been a  s e p a r a t e  

d i c t a t e d  o p e r a t i v e  no te  i n  a d d i t i o n  t o  t h e  o p e r a t i v e  n o t e  on t h e  

p a t i e n t ' s  p rog res s  r eco rds .  (App. 94-95) D r .  Hammond t e s t i f i e d  

t h a t  based upon t h e  h o s p i t a l  r e c o r d s ,  p l a i n t i f f  "had undergone 

a  t u b a l  l i g a t i o n  of  a Pomeroy type ,  presumably, s i n c e  t h i s  was 

t h e  n o t a t i o n  t h a t  was made on t h e  p r o g r e s s  n o t e s  ...." (App. 94) 
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Moreover, D r .  Harmond t e s t i f i e d  t h e  p a t i e n t ' s  r eco rds  d i d ,  i n  f a c t ,  

r e v e a l  t h a t  "a  b i l a t e r a l  t u b a l  l i g a t i o n  was performed by t h e  

Pomeroy method, t h e  o p e r a t i n g  doc to r  d i d  make a  b r i e f  handwri t ten 

no te  and t h e r e  was a  pathology r e p o r t  v e r i f y i n g  t h e r e  was a  t u b a l  

l i g a t i o n  performed by t h e  Pomeroy method. (App. 109) Given t h i s  

in format ion ,  D r .  Hanunond t e s t i f i e d  t h a t  even " i f  t h e  formal oper- 

a t i v e  n o t e  had s a i d  a  Pomeroy l i g a t i o n  was done, t h i s  would no t  

r e a l l y  he lp  u s  know why t h i s  one f a i l e d , "  because "Pomeroy l i g a -  
2 /  

t i o n s  f a i l  even when they  a r e  dune ' i nan  i d e a l  s i t u a t i o n . " -  

D r .  Hammond t e s t i f i e d  a  Pomeroy l i g a t i o n  has  a  one-half t o  

one pe rcen t  f a i l u r e  r a t e .  (App. 58)  I n  f a c t ,  he t e s t i f i e d :  

Q. Okay. So, what d i d  happen i s  e x a c t l y  t h e  same 
t h i n g  t h a t  can happen when t h e  t u b a l  l i g a t i o n  
i s  performed by t h e  very  f i n e s t  surgeon and t h e  
very  f i n e s t  h o s p i t a l  and t h e  p a t i e n t  has  t h e  
very  f i n e s t  c a r e  t h a t  could be provided by any- 
one anywhere ? 

A. T h a t ' s  c o r r e c t  .... 
(App. 103) Moreover, from t h e  very  h o s p i t a l  records  which D r .  

Hammond was c r i t i c a l  o f ,  he t e s t i f i e d  t h a t  " they  d i d  what t hey  

were supposed t o  because t h e r e  were two fragments of t ubes  t h a t  

w e r e  i d e n t i f i e d  by t h e  p a t h o l o g i s t .  So, they  obviously  had t aken  

o u t  an i n t e r v e n i n g  knuckle of  t u b e ,  which i s  p a r t  of t h e  Pomeroy 

s t e r i l i z a t i o n . "  (App. 62) Although he admit ted he was no t  famil-  

i a r  w i th  t h e  s tandard  of  c a r e ,  D r .  Hammond was of  t h e  opinion t h a t  

2/ D r .  Hammond t e s t i f i e d  a  Pomeroy l i g a t i o n  i s  a  procedure where- - 
by an i n t e r v e n i n g  s e c t i o n  of  t h e  tubes  i s  s u r g i c a l l y  removed. 
(App. 62, 93) 
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p e t i t i o n e r  was n e g l i g e n t  i n  a l l owing  t h e  Pomeroy s t e r i l i z a t i o n  t o  

be performed s i x  days  a f t e r  d e l i v e r y ,  y e t  he admi t t ed  t h a t  t h e r e  

was n o t  any c a u s a l  connec t i on  between t h e  t i m i n g  o f  t h e  o p e r a t i o n  

and t h e  subsequen t  e c t o p i c  pregnancy.  ( ~ p p .  82-83, 99) 

Q .  You c a n ' t  make any c a u s a l  connec t ion ,  can  you, 
D r .  Hammond, from having done t h e  t u b a 1  l i g a -  
t i o n  s i x  days  pos tpa r tum and t h e n  h e r  having 
t h e  e c t o p i c  pregnancy i n  1980. 

A. T h a t ' s  c o r r e c t .  

(App. 99) D r .  Hammond t e s t i f i e d  t h a t  when he ,  a s  a  d o c t o r ,  w r i t e s  

med ica l  r e c o r d s ,  t h e y  are a t  t i m e s  " r a t h e r  s k e t c h y a n d  s p a r s e  ...." 
(App. 40) Although t h e  a t t e n d i n g  surgeon a t  Jackson  d i d  n o t  d i c -  

t a t e  a  fo rmal  o p e r a t i v e  n o t e ,  and merely  wro te  a b r i e f  handwr i t t en  

o p e r a t i v e  n o t e  on t h e  p r o g r e s s  c h a r t  o f  t h e  p a t i e n t ,  D r .  Hammond 

t e s t i f i e d  " t h e r e  i s  enough p e r i p h e r a l  ev idence  t o  g i v e  u s  informa- 

t i o n  a s  t o  what w a s  p robab ly  done." (App. 112) The f a i l u r e  t o  

have a  fo rmal  o p e r a t i v e  n o t e  d i d  n o t  " a d v e r s e l y  a f f e c t  t h e  p a t i e n t "  

a cco rd ing  t o  D r .  Hammond. (App. 111) D r .  Hammond t e s t i f i e d  t h a t  

t h e  l a c k  o f  a  fo rmal  o p e r a t i v e  n o t e  would have made no d i f f e r e n c e  

i n  h i s  e v a l u a t i o n  o f  t h e  t r e a t m e n t  r ende red  a t  Jackson:  

Q.  I f  you had t h e  o p e r a t i v e  n o t e  from Jackson  
Memorial H o s p i t a l ,  would t h a t  be o f  a s s i s t a n c e  
t o  you? 

A. Probably  n o t ,  because  t h e  p r o b a b i l i t y  was t h i s  
was d e s c r i b e d  o r  would have been d e s c r i b e d  a s  
a  Pomeroy l i g a t i o n ,  which i s  a g r o s s  l i g a t u r e .  
Now, nobody r e a l l y  knows why some o f  t h e  g r o s s  
l i g a t u r e  p rocedures  f a i l  and o t h e r s  d o n ' t .  
There i s  no way t o  t e l l  why a  f a i l u r e  ha s  oc- 
c u r r e d .  

(App* 106) 

On t h e s e  f a c t s ,  t h e  Th i rd  D i s t r i c t  h e l d  t h a t  a b s e n t  a 
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formal o p e r a t i v e  no te ,  t h e r e  i s  a  presumption of  negl igence on t 

p a r t  of  t h e  h o s p i t a l ,  t h a t  t h e  burden of  proving t h a t  t h e  su rg ic ,  

procedure was proper ly  performed was on t h e  h o s p i t a l ,  and t h a t  i 

a  f a c t  f i n d e r  i s  not  s a t i s f i e d  wi th  t h e  h o s p i t a l ' s  reasons  a s  t o  

t h e  absence of  an o p e r a t i v e  note  t h a t  f u l f i l l s  D r .  Hammond's c r i  

t e r i a ,  a  conclus ive ,  i r r e b u t t a b l e  presumption o f  neg l igen t  c a r e  

and t rea tment  a r i s e s  i n  t h i s  case .  The c o u r t  a l s o  he ld  t h a t  a  j 

could f i n d  t h a t  p l a i n t i f f ' s  consent t o  t h e  surgery  was fraudu- 

l e n t l y  obta ined ,  a l though,  a s  w i l l  be shown i n  t h e  argument 

s e c t i o n ,  t h e r e  was never any a l l e g a t i o n  i n  p l a i n t i f f ' s  complaint 

t h a t  her  consent t o  t h e  procedure was procured by f raud .  

SUMMARY OF ARGUMENT 

The adopt ion of  a  conclus ive  i r r e b u t t a b l e  presumption of nel 

l igence  d i r e c t l y  c o n f l i c t s  wi th  numerous d e c i s i o n s  o f  t h i s  Court 

holding t h a t  presumptions r e s u l t  i n  a  d e n i a l  o f  due process  and 

a r e  i n v a l i d  u n l e s s  t h e r e  i s  a  r a t i o n a l  connection between t h e  fa1 

proved and t h e  u l t ima te  f a c t  presumed, and t h e r e  i s  a  r i g h t  t o  rl 

but i n  a  f a i r  manner. Straughn v. K & K Land Management, Inc . ,  

So.2d 4 2 1  (F la .  1976);  Black v.  S t a t e ,  77 F l a .  289, 81 So. 4 1 1  ( 

1 9 1 9 ) ;  Golds te in  v.  Maloney, 62 F la .  198, 57 So. 342 (F la .  1 9 1 1 )  

Whitaker v .  Morrison, 1 Fla .  25, 35 (F la .  1846);  Cunningham v.  

Par ikh,  472 So.2d 746 (F la .  5 t h  DCA 1985) .  The d e c i s i o n  i s  a l s o  

i n  c o n f l i c t  wi th  t h e  d e c i s i o n s  o f  t h i s  Court adopt ing t h e  evident 

code. I n  re F l o r i d a  Evidence Code, 372 So.2d 1369 (F la .  1979) ,  

376 So.2d 1161 (F la .  1979) ,  404 So.2d 743 (F la .  1981) .  

The Third D i s t r i c t  a l s o  decided i s s u e s  which w e r e  never 
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r a i s e d  below, and granted r e l i e f  on mat ters  ou t s ide  t h e  pleadings 

and beyond t h e  i s s u e s  r a i s e d  on appeal ,  i n  v i o l a t i o n  of t h i s  Cour t ' s  

dec i s ion  i n  Cort ina v.  Cort ina,  98 So.2d 334, 337 (Fla .  1957). 

POINT INVOLVED 

WHETHER THE D E C I S I O N  OF THE THIRD DISTRICT COURT 
OF APPEAL IS I N  DIRECT CONFLICT W I T H  DECISIONS 
OF THIS COURT AND OF ANOTHER DISTRICT COURT OF 
APPEAL ON THE SAME QUESTION OF LAW. 

ARGUMENT 

I n  Whitaker v. Morrison, supra a t  35, t h i s  Court i n  one of 

i t s  i n i t i a l  dec i s ions  adopted t h e  following r u l e  of law appl icable  

t o  presumptions: 

But presumptions can only s tand when they a r e  
compatible with t h e  conduct of those  t o  whom 
it may be sought t o  apply them; and s t i l l  more 
must give p lace ,  when i n  c o n f l i c t  with c l e a r ,  
d i s t i n c t  and convincing proof .  [C i t a t ions  
omitted.] 

The Third D i s t r i c t ' s  adoption of a  conclusive i r r e b u t t a b l e  presump- 

t i o n  c o l l i d e s  with t h i s  r u l e  of law because defendant i s  afforded 

no opportuni ty t o  r ebu t  t h e  presumption of negl igent  t reatment  i n  

cases  where a  f a c t  f i n d e r  i s  not s a t i s f i e d  a s  t o  t h e  reasons why 

an opera t ive  note  was no t  prepared,even though, a s  i n  t h i s  case ,  

D r .  Hammond t e s t i f i e d  t h a t  t h e  presence of such a  note would no t  

have been determinat ive because Pomeroy s t e r i l i z a t i o n s  f a i l  when 

performed under i d e a l  condi t ions .  (App. 96, 1 0 6 )  The dec i s ion  i s  

a l s o  i n  c o n f l i c t  wi th  t h e  dec i s ion  i n  Straughn v.  K & K Land 

Management, Inc . ,  supra,  which holds t h a t  a  presumption denies  

due process  unless  f i r s t ,  t h e r e  i s  a  " r a t i o n a l  connection between 

t h e  f a c t  proved and t h e  u l t ima te  f a c t  presumed," and second, t h e r e  
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i s  " a  r i g h t  t o  r e b u t  i n  a  f a i r  manner." Nei ther  requirements  a r e  

complied wi th  he re .  Accord, Cunningham v. Par ikh ,  supra .  I t  i s  

n o t  r a t i o n a l  t o  presume t h a t  an o p e r a t i o n  was n e g l i g e n t l y  perform- 

ed merely because t h e  su rgeon ' s  no t e s  a r e  w r i t t e n  i n t o  t h e  p a t i e n t ' s  

p rog res s  n o t e s  r a t h e r  than  be ing  embodied i n  a  s e p a r a t e ,  d i c t a t e d  

and typed o p e r a t i v e  no te .  Indeed,  D r .  Harnmond t e s t i f i e d  t h a t  t h e  

f a i l u r e  t o  have such an o p e r a t i v e  no te  i s  "not  negl igence o f  a  

doc tor  t h a t  adve r se ly  a f f e c t s  t h e  p a t i e n t  . . . . I 1  (App. 111) Not 

on ly  i s  a r a t i o n a l  r e l a t i o n s h i p  between t h e  e s t a b l i s h e d  f a c t  ( l a c k  

o f  an o p e r a t i v e  n o t e )  and t h e  presumed f a c t  ( n e g l i g e n t  t r e a t m e n t )  

i r r a t i o n a l ,  t h e r e  i s  no oppor tun i ty  t o  r e b u t  t h e  presumption. 

The Third  Dis t r i c t ' s  d e c i s i o n  i s  i n  d i r e c t  c o n f l i c t  w i th  t h e  

d e c i s i o n s  of  t h i s  Court  adopt ing  t h e  evidence code a s  r u l e s  o f  

t h i s  Court .  I n  re F l o r i d a  Evidence Code, 372 So.2d 1369 (F l a .  

1979) ,  376 So.2d 1161 (F l a .  1979) ,  404 So.2d 743 (F l a .  1981) .  I n  

t h e  c i t e d  d e c i s i o n s ,  t h i s  Court  adopted as a  c o u r t  r u l e ,  Sec t ion  

90.301 (2 )  , F l o r i d a  S t a t u t e s ,  which p rov ides  t h a t  I' [el xcep t  f o r  

presumptions t h a t  are conc lus ive  under t h e  law from which they  

arise,  a  presumption i s  r e b u t t a b l e . "  There i s  no "law" fromwhich 

t h e  presumption adopted by t h e  Third  Di s t r i c t  a r i s e s  which accords  

a  conc lus ive  e f f e c t  t o  t h e  presumption.  To t h e  c o n t r a r y ,  t h i s  

Court has  c o n s i s t e n t l y  h e l d ,  c o n t r a r y  t o  t h e  Thi rd  D i s t r i c t ' s  hold- 

i n g ,  t h a t  t h e  p a r t y  a g a i n s t  whom a  presumption i s  a p p l i e d  must n o t  

be depr ived  of  t h e  r i g h t  t o  r e b u t  t h e  presumption.  Golds te in  v. 

Maloney, supra;  Whitaker v. Morrison,  supra .  I n  t h e  c a s e  a t  b a r ,  

i f  t h e  phys i c i an  f a i l e d  t o  d i c t a t e  an o p e r a t i v e  n o t e ,  because he 

w a s  s a t i s f i e d  wi th  t h e  n o t e s  of  t h e  procedure  which he wrote  i n  
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t h e  p a t i e n t ' s  p rog res s  c h a r t ,  a  conc lus ive  i r r e b u t t a b l e  presumption 

a r i s e s ,  w i t h  no oppor tun i ty  t o  d i sp rove  t h e  presumed f a c t .  This  

Court ,  by i t s  d e c i s i o n s  adopt ing  t h e  evidence code,  h e l d  i n  Sec- 

t i o n  90.301 (3 )  t h a t  "no th ing  i n  t h i s  chap te r  s h a l l  p revent  t h e  

drawing o f  an i n f e r e n c e  t h a t  i s  app rop r i a t e . "  However, t h i s  

Court ,  i n  adopt ing  Sec t ion  90 .301(2) ,  determined t h a t  presumptions 

a r e  r e b u t t a b l e ,  and can on ly  be made conc lus ive  "under t h e  law 

from which t h e y  a r i s e . "  The Third  D i s t r i c t ' s  adopt ion  of a con- 

c l u s i v e  presumption c o n f l i c t s  w i t h  t h e  d e c i s i o n s  o f  t h i s  Court  

adopt ing  t h e  evidence code. 

F i n a l l y ,  t h e  Thi rd  D i s t r i c t  h e l d  under Sec t ion  I1 of  i t s  

op in ion  t h a t  p l a i n t i f f  a l l e g e d  t h a t  t h e  consent  she  s igned  was 

procured by f r aud .  I n  o r d e r  t o  a l l e g e  t h a t  a  r e p r e s e n t a t i o n  w a s  

f r a u d u l e n t ,  t h e  a l l e g e d  f r aud  "must appear w i t h  reasonable  ce r -  

t a i n t y  i n  p l a i n t i f f ' s  complaint ."  American I n t e r n a t i o n a l  Land 

Corp. v.  Hanna, 323 So.2d 567, 569-570 (F l a .  1975) .  Even a  cur-  

s o r y  review of t h e  complaint  by t h e  Thi rd  D i s t r i c t  would have re- 

vea led  t h a t  no i s s u e  o f  f raud  w a s  eve r  p l ed  o r  r a i s e d  i n  t h e  t r i a l  

c o u r t  by p l a i n t i f f .  (App. 19-24) The Third  D i s t r i c t  r a i s e d  t h i s  

i s s u e  and o t h e r s  which w e r e  never p l e d  i n  c o n f l i c t  w i t h  t h i s  

C o u r t ' s  ho ld ing  i n  Cor t ina ,  sup ra ,  t h a t  t h e  a d j u d i c a t i o n  of an 

i s s u e  " e n t i r e l y  o u t s i d e  of  t h e  i s s u e s  made by t h e  p l ead ings  can- 

no t  s t a n d  ...." 
CONC LUS I O N  

P e t i t i o n e r  r e s p e c t f u l l y  u rges  t h a t  t h e r e  i s  d i r e c t  c o n f l i c t  

between t h e  d e c i s i o n  of t h e  D i s t r i c t  Court of Appeal, Thi rd  D i s -  

t r i c t ,  i n  t h e  ca se  a t  ba r  and t h e  d e c i s i o n s  o f  t h i s  Court  and of  
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o t h e r  d i s t r i c t  c o u r t s  o f  a p p e a l  i n  t h e  cases c i t e d  h e r e i n .  P e t i -  

t i o n e r  r e s p e c t f u l l y  p r a y s  t h i s  Cour t  t o  exercise i t s  d i s c r e t i o n a r y  

j u r i s d i c t i o n  t o  review t h e  d e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  Cour t  o f  

Appeal p u r s u a n t  t o  A r t .  V ,  S 3  ( b )  ( 3 )  , F l o r i d a  C o n s t i t u t i o n .  

R e s p e c t f u l l y  s u b m i t t e d ,  

WALTON LANTAFF SCHROEDER & CARSON 
A t t o r n e y s  f o r  P e t i t i o n e r  
900 A l f r e d  I. duPont  B u i l d i n g  
M i a m i ,  F l o r i d a  33131 
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