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I N  THE SUPREm COURT OF FLORIDA 

CASE NO. 67,673 

PUBLIC HEALTH TRUST OF DADE : 
COUNTY, d / b / a  JACKSON 
MEMORIAL HOSPITAL, 

P e t i t i o n e r ,  : 
ON PETITION FOR REVIEW 

v s  . FROM THE DISTRICT COURT OF 
APPEAL, T H I R D  DISTRICT 

GREGORIA VALCIN and GERARD 
VALCIN, h e r  husband, 

Respondents  . 

BRIEF OF PETITIONER ON THE MERITS 

INTRODUCTION 

T h i s  i s  a p e t i t i o n  f o r  r ev i ew  i n  an a c t i o n  f o r  medica l  

m a l p r a c t i c e ,  wherein t h e  T h i r d  D i s t r i c t  Cour t  o f  Appeal adopted 

bo th  a r e b u t t a b l e ,  a s  w e l l  a s  a  c o n c l u s i v e ,  i r r e b u t t a b l e  p r e -  

sumption o f  neg l i gence  a p p l i c a b l e  t o  a l l  h o s p i t a l s  i n  t h e  S t a t e  

o f  F l o r i d a .  The Th i rd  D i s t r i c t  h e l d  t h a t  i f  a  h o s p i t a l  i s  un- 

a b l e  t o  l o c a t e  o r  accoun t  f o r  a  s u r g e o n ' s  o p e r a t i v e  n o t e ,  t h e n  

a presumpt ion a r i s e s  " t h a t  t h e  s u r g i c a l  p rocedure  was n e g l i g e n t -  

l y  performed [by t h e  su rgeon ] ,  which presumpt ion nay be r e b u t t e d  

by t h e  h o s p i t a l  by t h e  g r e a t e r  we igh t  o f  t h e  ev idence . "  How- 

e v e r ,  i f  a  f a c t  f i n d e r  de t e rmines  t h a t  a  h o s p i t a l  " i n t e n t i o n -  

a l l y  f a i l s  t o  make o r  m a i n t a i n  such r e c o r d s , "  t h e n  " a  conclu-  

s i v e ,  i r r e b u t t a b l e  presumpt ion t h a t  t h e  s u r g i c a l  p rocedure  was 

n e g l i g e n t l y  performed [by t h e  surgeon]  w i l l  a r i s e  ...." Valc in  

v.  P u b l i c  Hea l t h  T r u s t  o f  Dade County, 473 So.2d 1297, 1306 

( F l a .  3d DCA 1984 ) .  
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Although p l a i n t i f f  f a i l e d  t o  a l l e g e  any i s s u e s  i n  t h e  

t r i a l  c o u r t  concerning t h e  e x i s t e n c e  o r  adequacy of t h e  su rgeon ' s  

o p e r a t i v e  n o t e ,  t h e  Third  D i s t r i c t  r a i s e d  t h i s  i s s u e  f o r  t h e  

f i r s t  t ime on appea l ,  and adopted t h e  aforementioned presumptions 

of  neg l igence  based upon a s ta tement  made by p l a i n t i f f ' s  subse- 

quent  t r e a t i n g  phys i c i an  t h a t  an o p e r a t i v e  n o t e  which was hand- 

w r i t t e n  by t h e  surgeon f a i l e d  t o  s a t i s f y  h i s  c r i t e r i a  a s  t o  t h e  

adequacy of  an o p e r a t i v e  no te .  

Because of t h e  pe rvas ive  e f f e c t  t h e  Third  D i s t r i c t ' s  

d e c i s i o n  w i l l  have on t h e  a b i l i t y  of h o s p i t a l s  t o  d e l i v e r  h e a l t h  

c a r e  t o  t h e  c i t i z e n s  of  t h e  s t a t e ,  t h e  F l o r i d a  Hosp i t a l  Associa- 

t i o n ,  which r e p r e s e n t s  220 h o s p i t a l s  i n  t h e  S t a t e  of  F l o r i d a ,  

w a s  permi t ted  t o  i n t e rvene  i n  t h e s e  proceedings  fol lowing t h e  

f i l i n g  o f  t h e  Thi rd  D i s t r i c t ' s  op in ion  on June 5, 1984. The 

Thi rd  D i s t r i c t ,  on August 20, 1985, modified i t s  op in ion  on re- 

hea r ing  because,  as o r i g i n a l l y  w r i t t e n ,  t h e  c o u r t  e r roneous ly  

placed a du ty  on h o s p i t a l s  t o  o b t a i n  t h e  p a t i e n t ' s  informed con- 

s e n t .  The c o u r t ,  however, dec l ined  t o  recede  from i t s  adopt ion 

o f  e i t h e r  t h e  r e b u t t a b l e  o r  t h e  conc lus ive ,  i r r e b u t t a b l e  presump- 

t i o n  o f  negl igence o f  t h e  surgeon.  The presumptions adopted by 

t h e  Thi rd  D i s t r i c t  n o t  on ly  c o l l i d e  w i th  numerous d e c i s i o n s  of  

t h i s  Court ,  b u t  a l s o  a f f e c t  adve r se ly  every h o s p i t a l  i n  t h e  S t a t e  

of  F l o r i d a .  

STATEMENT OF TBE CASE AND FACTS 

The respondent ,  p l a i n t i f f  below, Gregoria  Valc in ,  asked 

t o  be s t e r i l i z e d  a f t e r  she  d e l i v e r e d  a c h i l d  whi le  a p a t i e n t  a t  
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11 l i g a t i o n  was performed on p l a i n t i f f  s i x  days  a f t e r  she  gave b i r t h .  

II (R .  266) A Pomeroy l i g a t i o n  i s  a  procedure  whereby i n t e r v e n i n g  

I I s e c t i o n s  of  t h e  r i g h t  and l e f t  f a l l o p i a n  t u b e s  a r e  s u r g i c a l l y  

11 removed. ( R .  1 2 2 ,  153) Nineteen months a f t e r  t h e  Pomeroy l i g a t i o n  

11 was performed, p l a i n t i f f  s u s t a i n e d  a  rup tu red  e c t o p i c  pregnancy 

f o r  which she  was t r e a t e d  by Daniel  Hammond, M.D. ,  a t  Cedars o f  

Lebanon Hosp i t a l .  (R .  95, 105) 

I I D r .  Hammond performed a  r e p e a t  t u b a 1  l i g a t i o n  on t h e  p l a i n -  

I I t i f f .  ( R .  1 1 4 ,  126) According t o  D r .  Hammond, p l a i n t i f f ' s  e c t o p i c  

I I pregnancy was caused by t h e  f a c t  t h a t  t h e  l e f t  t ube  had recana- 

I I l i z e d ,  meaning t h a t  t h e  two ends o f  t h e  t u b e  had grown towards 

I I one ano the r ,  and an opening had r e e s t a b l i s h e d  i n t o  t h e  t u b e ,  re- 

I I q u i r i n g  D r .  Hammond t o  r e p e a t  t h e  s t e r i l i z a t i o n  procedure.  ( R .  1 1 4 ,  

D r .  Hammond expla ined  t h a t  o r d i n a r i l y  when t h e  Pomeroy 

11 l i g a t i o n  i s  performed and an i n t e r v e n i n g  knuckle of  each tube  i s  

I I removed, t h e  t u b e s  d r i f t  a p a r t .  ( R .  1 2 4 ,  144-145) D r .  Hammond 

observed t h a t  a f t e r  t h e  ear l ier  Pomeroy l i g a t i o n  was performed 

on p l a i n t i f f ,  t h e  t u b e s  d i d  n o t  d r i f t  a p a r t .  (R .  1 2 4 ,  145) 

11 According t o  D r .  Hammond, " t h e r e  was a  s c a r  which r ep re sen ted  

11 t h e  a r e a  of  l i g a t i o n ,  b u t  t h e  two ends  of t h e  t u b e  were c l o s e l y  

II proximated on both s i d e s  and I would be i n c l i n e d  t o  t h i n k  t h a t  

obvious ly ,  t h e  l e f t  tube  had r e c a n a l i z e d  under t h e s e  circum- 

1/ I n  t h i s  b r i e f  "R" r e f e r s  t o  Record on Appeal. A l l  emphasis i s  - 
supp l i ed  u n l e s s  o the rwi se  i n d i c a t e d .  
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s t a n c e s . "  ( R .  1 2 4 )  D r .  Hammond s t a t e d :  

Now, I don ' t  know why t h i s  Pomeroy ster- 
i l i z a t i o n  d i d  no t  d r i f t  a p a r t ,  l i k e  t h e  
o r d i n a r y  s t e r i l i z a t i o n  does.  I have no 
i d e a  a s  t o  why t h i s  d i d n ' t  occur .  

( R .  145) D r .  Hammond concluded t h a t  he could  on ly  s p e c u l a t e  a s  

t o  why t h e  tube  r ecana l i zed .  ( R .  167) 

D r .  Hammond observed t h a t  p l a i n t i f f  "did we l l "  fo l lowing  

t h e  surgery  a t  Cedars of  Lebanon Hosp i t a l .  ( R .  126) H e  saw h e r  

twice  i n  h i s  o f f i c e  f o r  p o s t  o p e r a t i v e  checkups. (R.  126) The 

p l a i n t i f f  was d i scharged  from f u r t h e r  t r ea tmen t  wi th  i n s t r u c t i o n s  

t o  r e t u r n  i f  she  had any problems. (R.  126-127) 

Af t e r  p l a i n t i f f  was d i scharged  by D r .  Hammond, she brought 

s u i t  a g a i n s t  p e t i t i o n e r ,  defendant  below, t h e  P u b l i c  Hea l th  T r u s t  

o f  Dade County, d / b / a  Jackson Meraorial Hosp i t a l ,  a l l e g i n g  i n  t h r e e  

coun t s  t h a t  (1) t h e  h o s p i t a l  e x p r e s s l y  warranted t h a t  t h e  s t e r i -  

l i z a t i o n  procedure "would, i n  f a c t ,  make h e r  s t e r i l e , "  and breached 

t h e  warranty  (Count I)  ; ( 2 )  " n e g l i g e n t l y  f a i l e d  t o  p rope r ly  adv i se  

... t h a t  t h e  p l a i n t i f f  ... could  become pregnant  w i th  an e c t o p i c  

pregnancy . . . " (Count 11) ; and ( 3 )  t h a t  t h e  s t e r i l i z a t i o n  proce- 

dure  was n e g l i g e n t l y  performed (Count 111) . ( R .  1-6) Defendant 

answered t h e  complaint  and den ied  t h e  m a t e r i a l  a l l e g a t i o n s .  ( R .  

15-16) 

There were no a l l e g a t i o n s  i n  t h e  complaint  t h a t  t h e  phy- 

s i c i a n  who t r e a t e d  p l a i n t i f f  was n e g l i g e n t  i n  f a i l i n g  t o  p repa re  

medical  r eco rds ,  o r  t h a t  t h e  h o s p i t a l  was n e g l i g e n t  i n  f a i l i n g  

t o  main ta in  r e c o r d s  o f  p l a i n t i f f ' s  c a r e  and t r ea tmen t .  S imi la r -  

l y ,  t h e r e  were no a l l e g a t i o n s  t h a t  p l a i n t i f f  was f r a u d u l e n t l y  
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induced t o  consen t  t o  t h e  surgery .  (R .  1-6) 

P l a i n t i f f ' s  t r e a t i n g  phys i c i an  was deposed. D r .  Hamond, 

who was p l a i n t i f f ' s  on ly  medical  w i t n e s s ,  f r a n k l y  s t a t e d  he could 

no t  t e s t i f y  a s  an e x p e r t  because he was no t  f a m i l i a r  w i th  t h e  

s tandard  of  ca re :  

D r .  Hammond, a r e  you p r e s e n t l y  f a m i l i a r  w i th  
what t h e  accepted s t anda rd  o f  c a r e  i s  i n  t h e  
community f o r  pe,rforming a  t u b a 1  l i g a t i o n  
among t h e  phys i c i ans  i n  t h i s  community and 
i n  ask ing  t h a t  q u e s t i o n ,  I d o n ' t  mean do 
you have your own pe r sona l  op in ion  a s  t o  
what you t h i n k  i s  most e f f e c t i v e ,  bu t  do you 
have an op in ion  a s  t o  what t h e  g e n e r a l  s t an -  
dard  i s ?  

A. No, I d o n o t .  

Q. I n  t h i s  community? 

A. Because I have no t  i nqu i r ed  about  it, number 
one,  and number two, s i n c e  I ' v e  n o t  been in-  
volved i n  o b s t e t r i c a l  a c t i v i t i e s  f o r  t e n  
y e a r s  o r  s o ,  I have n o t  f r a t e r n i z e d  w i t h  t h e  
o b s t e t r i c i a n s  i n  t h i s  sense .  

(R .  119-120) Although D r .  Hammond was n o t  f a m i l i a r  w i th  t h e  

s t anda rd  of  c a r e ,  he was c r i t i c a l  of  t h e  o p e r a t i v e  no te  which 

t h e  a t t e n d i n g  surgeon had prepared.  D r .  Hammond t e s t i f i e d  t h e r e  

was "an o p e r a t i v e  no te  on t h e  p rog res s  no te"  o r  r eco rds  of  t h e  

p a t i e n t .  (R .  154) However, he be l ieved  t h e  o p e r a t i v e  no te  was 

no t  o f  a  " l e g i t i m a t e  v a r i e t y "  because,  i n  h i s  op in ion ,  t h e r e  

should have been a  s e p a r a t e  d i c t a t e d  o p e r a t i v e  n o t e ,  "or  a  no t e  

t h a t  i s  w r i t t e n  i n  longhand o f  a  d e t a i l e d  n a t u r e , "  i n  a d d i t i o n  

t o  t h e  o p e r a t i v e  n o t e  on t h e  p a t i e n t ' s  p r o g r e s s  r eco rds .  ( R .  154- 

D r .  Harnmond t e s t i f i e d  t h a t  based upon t h e  h o s p i t a l  r e c o r d s ,  
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p l a i n t i f f  "had undergone a t u b a l  l i g a t i o n  of  a Pomeroy type ,  pre-  

sumably, s i n c e  t h i s  was t h e  n o t a t i o n  t h a t  was made on t h e  pro- 

g r e s s  n o t e s  ...." ( R .  154) Moreover, D r .  Hammond t e s t i f i e d  t h e  

p a t i e n t ' s  r e c o r d s  d i d ,  i n  f a c t ,  r e v e a l  t h a t  "a b i l a t e r a l  t u b a l  

l i g a t i o n  was performed by t h e  Pomeroy method, t h e  o p e r a t i n g  doc- 

t o r  d i d  make a b r i e f  handwri t ten no te  and t h e r e  was a pathology 

r e p o r t  v e r i f y i n g  t h e r e  was a t u b a l  l i g a t i o n  performed by t h e  

Pomeroy method." (R .  169) Given t h i s  in format ion ,  D r .  Harnmond 

t e s t i f i e d  t h a t  even " i f  t h e  formal o p e r a t i v e  no te  had s a i d  a 

Pomeroy l i g a t i o n  was done, t h i s  would n o t  r e a l l y  he lp  us  know 

why t h i s  one f a i l e d , "  because "Pomeroy l i g a t i o n s  f a i l  even when 

they  a r e  done i n  an i d e a l  s i t u a t i o n . "  (R .  156) D r .  Hammond t e s -  

t i f i e d  a Pomeroy l i g a t i o n  has  a one-half t o  one p e r c e n t  f a i l u r e  

r a t e  (R .  1 1 8 ) ,  which can occur i f  t h e  t u b e s  r e c a n a l i z e  o r  grow 

back t o g e t h e r ,  a s  i n  t h i s  ca se .  ( R .  162-163) I n  f a c t ,  he test i-  

f i e d :  

Q .  Okay. So, what d i d  happen i s  e x a c t l y  t h e  
same t h i n g  t h a t  can happen when t h e  t u b a l  
l i g a t i o n  i s  performed by t h e  ve ry  f i n e s t  
surgeon and t h e  ve ry  f i n e s t  h o s p i t a l  and 
t h e  p a t i e n t  has t h e  very  f i n e s t  c a r e  t h a t  
could be provided by anyone anywhere? 

A .  T h a t ' s  c o r r e c t  .... 
(R.  163) Moreover, from t h e  ve ry  h o s p i t a l  r eco rds  which D r .  

Hammond was c r i t i c a l  o f ,  he t e s t i f i e d  t h a t  " they  d i d  what they 

were supposed t o  because t h e r e  were two fragments o f  t u b e s  t h a t  

were i d e n t i f i e d  by t h e  p a t h o l o g i s t .  So, t h e y  obviously  had 

taken  o u t  an i n t e r v e n i n g  knuckle of  t ube ,  which i s  p a r t  o f  t h e  

Pomeroy s t e r i l i z a t i o n . "  ( R .  122) 
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D r .  Hanvnond t e s t i f i e d  t h a t  Jackson Memorial Hosp i t a l  i s  

a  t each ing  h o s p i t a l  u t i l i z e d  by t h e  Un ive r s i t y  of  Miami School 

o f  Medicine, and t h a t  t h e  Pomeroy o p e r a t i o n  was t h e  method of 

s t e r i l i z a t i o n  used a t  Jackson Memorial Hospi ta l .  (R .  125) Con- 

ce rn ing  t h e  "performance o f  t h e  surgery"  on p l a i n t i f f ,  D r .  Hammond 

s t a t e d :  

A.  I could n o t  make any s ta tement  concerning 
t h e  f a c t  t h a t  t hey  w e r e  n e g l i g e n t  because,  
obvious ly ,  t hey  d i d  a  Pomeroy s t e r i l i z a -  
t i o n  and obvious ly  t h i s  i s  t h e  s t e r i l i z a -  
t i o n  t h a t  was be ing  done a t  t h e  medical  
school  .... 

(R .  125) 

Although he admit ted he was n o t  f a m i l i a r  w i th  t h e  accept-  

e d  s t anda rd  of  c a r e ,  D r .  Hammond t e s t i f i e d  t h a t  he would n o t  have 

performed a  t u b a l  l i g a t i o n  s i x  days  a f t e r  d e l i v e r y ,  y e t  he ad- 

m i t t e d  t h a t  t h e r e  was n o t  any c a u s a l  connect ion between t h e  t i m -  

i n g  of  t h e  o p e r a t i o n  and t h e  subsequent e c t o p i c  pregnancy. ( R .  142- 

Q.  You c a n ' t  make any c a u s a l  connec t ion ,  can 
you, D r .  Hammond, from having done t h e  
t u b a l  l i g a t i o n  s i x  days  postpar tum and 
then  her  having t h e  e c t o p i c  pregnancy i n  
1980. 

A .  T h a t ' s  c o r r e c t .  

(R .  159) 

D r .  Hammond t e s t i f i e d  t h a t  when he ,  a s  a  d o c t o r ,  w r i t e s  

medical  r eco rds ,  t hey  a r e  a t  t i m e s  " r a t h e r  sketchy and s p a r s e  

. . . . ( R .  1 )  ~ l t h o u g h  t h e  a t t e n d i n g  surgeon a t  Jackson wrote 

a  b r i e f  handwr i t t en  o p e r a t i v e  n o t e  on t h e  p r o g r e s s  c h a r t  of  t h e  

p a t i e n t ,  i n s t e a d  o f  a  "formal" o p e r a t i v e  no te ,  D r .  Hammond 
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t e s t i f i e d  " t h e r e  i s  enough p e r i p h e r a l  ev idence  t o  g i v e  u s  i n f o r -  

mat ion a s  t o  what was p robab ly  done . . . . I 1  ( R .  172) The f a i l u r e  

t o  have a  fo rmal  o p e r a t i v e  n o t e  d i d  n o t  " adve r se ly  a f f e c t  t h e  

p a t i e n t "  a cco rd ing  t o  D r .  Hammond. (R.  171) D r .  Hammond test i-  

f i e d  t h a t  t h e  l a c k  o f  a  formal  o p e r a t i v e  n o t e  would have made no 

d i f f e r e n c e  i n  h i s  e v a l u a t i o n  o f  t h e  t r e a t m e n t  r ende red  a t  Jackson:  

Q. I f  you had t h e  o p e r a t i v e  n o t e  from Jackson 
Memorial H o s p i t a l ,  would t h a t  be o f  a s s i s t -  
ance  t o  you? 

A.  Probably  n o t ,  because  t h e  p r o b a b i l i t y  was 
t h i s  was d e s c r i b e d  o r  would have been de- 
s c r i b e d  a s  a Pomeroy l i g a t i o n ,  which i s  a 
g r o s s  l i g a t u r e .  Now, nobody r e a l l y  knows 
why some o f  t h e  g r o s s  l i g a t u r e  p rocedu re s  
f a i l  and o t h e r s  d o n ' t .  There i s  no way 
t o  t e l l  why a f a i l u r e  has  occu r r ed .  

Although D r .  Hammond w a s  c r i t i c a l  o f  t h e  f a c t  t h a t  t h e  

surgeon who performed t h e  s u r g e r y  on M r s .  Va l c in  wrote  " a  b r i e f  

handwr i t t en  no t e "  ( R .  169) , a s  opposed t o  " a  formal  o p e r a t i v e  

no t e "  ( R .  155) , D r .  Hammond t e s t i f i e d  t h a t  any f a i l u r e  t o  p re -  

p a r e  a formal  n o t e  d i d  n o t  i n j u r e  t h e  p l a i n t i f f :  

Q. T h a t ' s  n o t  neg l i gence  o f  a  d o c t o r  t h a t  ad- 
v e r s e l y  a f f e c t s  t h e  p a t i e n t ,  i s  it, Doctor?  

A .  Y e s .  T h a t ' s  c o r r e c t .  

( R .  171) 

On t h e s e  f a c t s ,  t h e  Th i rd  D i s t r i c t  h e l d  t h a t  an  opera -  

t i v e  n o t e  does  n o t  e x i s t ,  and t h a t  t h e r e  i s  a  presumpt ion of 

1 neg l i gence  on t h e  p a r t  o f  t h e  h o s p i t a l .  The T h i r d  D i s t r i c t  a l s o  

1 h e l d  t h a t  t h e  burden o f  p rov ing  t h a t  t h e  s u r g i c a l  p rocedure  was 

p r o p e r l y  performed was on t h e  h o s p i t a l ,  and t h a t  i f  a f a c t  f i n d e r  
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i s  n o t  s a t i s f i e d  w i t h  t h e  h o s p i t a l ' s  r e a s o n s  a s  t o  t h e  absence  

o f  a n  o p e r a t i v e  n o t e  t h a t  f u l f i l l s  D r .  Hamnond's c r i t e r i a ,  a  

c o n c l u s i v e ,  i r r e b u t t a b l e  presumption t h a t  t h e  surgeon had neg- 

l i g e n t l y  performed t h e  s u r g i c a l  p rocedure  a r i s e s  i n  t h i s  c a s e .  

( R .  276-278) I n  a d d i t i o n ,  t h e  c o u r t  h e l d  t h a t  a  j u ry  cou ld  

f i n d  t h a t  p l a i n t i f f ' s  consen t  t o  t h e  s u r g e r y  was f r a u d u l e n t l y  

o b t a i n e d .  ( R .  266) 

I n  o r d e r  t o  avo id  unduly l eng then ing  t h i s  b r i e f ,  p e t i -  

t i o n e r  w i l l  r e f e r  t o  a d d i t i o n a l  f a c t s  o f  r e c o r d  i n  t h e  argument 

s e c t i o n  t h a t  f o l l ows ,  e s p e c i a l l y  i n  r e g a r d  t o  t h e  i s s u e s  o f  

whether  p l a i n t i f f ' s  consen t  t o  t h e  su rge ry  was o b t a i n e d  by f r a u d .  

SUMMARY OF ARGUMENT 

The Th i rd  D i s t r i c t  Cour t  o f  Appeal adopted a  r e b u t t a b l e ,  

and a  c o n c l u s i v e ,  i r r e b u t t a b l e  presumption o f  neg l i gence  t h a t  

must be a p p l i e d  i n  t h i s  and f u t u r e  c a s e s  where e i t h e r  t h e  e x i s t -  

ence  o r  t h e  adequacy o f  a  h o s p i t a l ' s  medica l  r e c o r d s  a r e  cha l -  

lenged.  The r e b u t t a b l e ,  a s  w e l l  a s  t h e  c o n c l u s i v e ,  i r r e b u t t a b l e  

presumption o f  neg l i gence  f a i l  t o  s a t i s f y  t h e  r equ i r emen t s  o f  

due p r o c e s s  o f  law. Long s t a n d i n g  d e c i s i o n s  o f  t h i s  Cour t  e s t a b -  

l i s h  t h a t  presumpt ions  r e s u l t  i n  a  d e n i a l  o f  due p r o c e s s  u n l e s s  

t h e r e  i s  a  r a t i o n a l  connec t ion  between t h e  f a c t  proved and t h e  

u l t i m a t e  f a c t  presumed, and t h e r e  i s  a  r i g h t  t o  r e b u t  i n  a  f a i r  

manner. S t raughn  v .  K & K Land Management, I n c . ,  326 So.2d 421 

(F l a .  1976 ) ;  Black v .  S t a t e ,  77 F l a .  289, 81  So. 4 1 1  ( F l a .  1 9 1 9 ) ;  

G o l d s t e i n  v .  Maloney, 62 F l a .  198, 57 So. 342 (F l a .  1911) ;  

Whitaker v .  Morr ison,  1 F l a .  25, 35 ( F l a .  1846 ) ;  Cunningham v.  

P a r i k h ,  472 So.2d 746 ( F l a .  5 t h  DCA 1985) .  

WALTON LANTAFF SCHROEDER & CARSON 
9 0 0 A L F R E D  I .  DUPONT BUILDING.  MIAMI ,  FLORIDA.  33131, TELEPHONE (AREA CODE 305) 379-6411 



The c o n c l u s i v e ,  i r r e b u t t a b l e  presumpt ion o f  neg l i gence  

f a i l s  t o  s a t i s f y  t h e  requ i rement  t h a t  t h e r e  be a  r i g h t  t o  r e b u t  

i n  a  f a i r  manner. S i m i l a r l y ,  t h e  r e b u t t a b l e ,  and t h e  c o n c l u s i v e ,  

i r r e b u t t a b l e  p resumpt ions  o f  neg l i gence  a r e  n o t  premised upon 

and f a i l  t o  s a t i s f y  t h e  requ i rement  o f  a  r a t i o n a l  connec t i on  

between t h e  e s t a b l i s h e d  f a c t  and t h e  presumed f a c t .  

I n  adop t i ng  t h e  c o n c l u s i v e ,  i r r e b u t t a b l e  presumpt ion o f  

neg l i gence ,  t h e  Th i rd  D i s t r i c t  over looked  t h e  ev idence  code which 

was adopted by t h e  l e g i s l a t u r e  and by t h i s  Cour t .  I n  re F l o r i d a  

Evidence Code, 372 So.2d 1369 ( F l a .  1 9 7 9 ) ,  376 So.2d 1161 ( F l a .  

1979) , 404 So.2d 743 ( F l a .  1981) . According t o  S e c t i o n  90.301 ( 2 ) ,  

F l o r i d a  S t a t u t e s ,  presumpt ions  a r e  r e b u t t a b l e  " excep t  f o r  p r e -  

sumptions t h a t  are c o n c l u s i v e  under t h e  law from which t h e y  a r i s e . "  

The F l o r i d a  l e g i s l a t u r e  ha s  enumerated s p e c i f i c  s t a n d a r d s  o f  re- 

covery  i n  a c t i o n s  f o r  medica l  m a l p r a c t i c e ,  none o f  which i n c l u d e  

e i t h e r  a c o n c l u s i v e  o r  a r e b u t t a b l e  presumpt ion o f  neg l i gence  

a g a i n s t  a h o s p i t a l .  S e c t i o n  768.45, F l o r i d a  S t a t u t e s .  I n  f a c t ,  

a cco rd ing  t o  t h e  l e g i s l a t i v e  mandate, even t h e  p r e sence  o f  a  

f o r e i g n  body i n  a  p a t i e n t ,  such  a s  p a r a p h e r n a l i a  commonly used 

i n  s u r g e r y ,  i s  o n l y  "prima f a c i e  ev idence  o f  neg l i gence  on t h b  

p a r t  o f  t h e  h e a l t h  c a r e  p r o v i d e r .  " S e c t i o n  768.45 ( 4 )  , F l o r i d a  

S t a t u t e s .  

The Th i rd  D i s t r i c t  encroached upon t h e  l e g i s l a t i v e  

domain i n  adop t i ng  presumpt ions  o f  neg l i gence  a p p l i c a b l e  t o  

h e a l t h  c a r e  p r o v i d e r s .  I t  i s  p e c u l i a r l y  a  l e g i s l a t i v e  f u n c t i o n  

t o  e n a c t  r u l e s  o f  law, such a s  f a sh ioned  by t h e  Th i rd  D i s t r i c t ,  
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which w i l l  s i g n i f i c a n t l y  change t h e  s t anda rds  o f  recovery i n  

medical  ma lp rac t i ce  a c t i o n s ,  c o n t r a r y  t o  e x i s t i n g  l e g i s l a t i o n .  

Sec t ion  7 6 8 . 4 5 ,  F l o r i d a  S t a t u t e s .  

The Thi rd  D i s t r i c t ' s  d e c i s i o n  r e q u i r e s  t h e  f a c t  f i n d e r  

t o  determine,  under a p p r o p r i a t e  i n s t r u c t i o n s ,  whether t h e  hospi-  

t a l  was n e g l i g e n t  o r  a c t e d  i n t e n t i o n a l l y  i n  i t s  i n a b i l i t y  t o  pro- 

duce o r  account  f o r  a su rgeon ' s  o p e r a t i v e  no te .  I f  t h e  f a c t  

f i n d e r ,  o r  i n  t h i s  c a s e  a j u ry ,  de t e rmines  t h a t  t h e  surgeon in -  

t e n t i o n a l l y  f a i l e d  t o  p repa re  a formal o p e r a t i v e  no te ,  i n  addi-  

t i o n  t o  t h e  handwri t ten n o t e ,  o r  t h a t  t h e  h o s p i t a l ' s  r eco rd  keep- 

i n g  a c t i v i t i e s  w e r e  i n t e n t i o n a l ,  a  d i r e c t e d  v e r d i c t  on l i a b i l i t y  

w i l l  be e n t e r e d  a g a i n s t  t h e  h o s p i t a l ,  according t o  t h e  Valcin  

d e c i s i o n ,  and t h e  on ly  remaining i s s u e  f o r  t h e  ju ry  t o  dec ide  

w i l l  be t h e  amount o f  p l a i n t i f f ' s  damages. However, i f  t h e  ju ry  

de te rmines  t h e  h o s p i t a l  was n e g l i g e n t  i n  i t s  r eco rd  keeping a c t i -  

v i t i e s ,  t h e  h o s p i t a l  may r e b u t  t h e  presumption t h a t  t h e  s u r g i c a l  

procedure was n e g l i g e n t l y  performed by t h e  surgeon. I f  t h e  hos- 

p i t a l  r e b u t s  t h e  presumption o f  neg l igence  by t h e  surgeon,  t h e  

ju ry  i s  f r e e  t o  dec ide  wi thout  a i d  o f  t h e  presumption whether, i n  

f a c t ,  t h e  surgeon depar ted  from t h e  accep ted  s tandard  o f  c a r e ,  

and i f  s o ,  whether such d e p a r t u r e  proximately  r e s u l t e d  i n  i n j u r y  

t o  t h e  p l a i n t i f f .  Thus, t h e  ju ry  must be allowed t o  cons ider  

evidence on t h e  i s s u e  o f  t h e  h o s p i t a l ' s  l i a b i l i t y ,  i f  it d e t e r -  

mines t h a t  t h e  h o s p i t a l  was n e g l i g e n t  i n  i t s  r eco rd  keeping a c t i -  

v i t i e s ;  y e t  t h e  same ju ry  must be i n s t r u c t e d ,  a s  a ma t t e r  o f  law, 

t o  d i s r e g a r d  t h e  evidence o f  t h e  surgeon 's  compliance wi th  t h e  

s t anda rd  o f  c a r e  i n  t h e  t r ea tmen t  o f  t h e  p a t i e n t ,  i f  it de te rmines  

WALTON LANTAFF SCHROEDER & CARSON 
9 0 0  A L F R E D  I .  DUPONT BUILDING,  M I A M I .  FLORIDA,  33131. TELEPHONE ( A R E A  CODE 305) 379-6411 



t h a t  t h e  h o s p i t a l  ac t ed  i n t e n t i o n a l l y ,  because i n  t h a t  c a s e  t h e  

surgeon is  conc lus ive ly  assumed t o  be n e g l i g e n t  i n  t h e  c a r e  and 

t r ea tmen t  o f  t h e  p a t i e n t  and a  d i r e c t e d  v e r d i c t  on l i a b i l i t y  w i l l  

be e n t e r e d  a g a i n s t  t h e  h o s p i t a l .  The presumptions adopted by 

t h e  Third  D i s t r i c t  a r e  t h e r e f o r e  unworkable and i n e q u i t a b l e  i n  

p r a c t i c a l  o p e r a t i o n .  

The Thi rd  D i s t r i c t  e r roneous ly  decided i s s u e s  which w e r e  

never r a i s e d  below, and gran ted  r e l i e f  on m a t t e r s  o u t s i d e  t h e  

p l ead ings ,  i n  ho ld ing  t h a t  t h e r e  was evidence t o  suppor t  p l a i n -  

t i f f ' s  c l a im  t h a t  she  was " f r a u d u l e n t l y  induced" t o  consen t  t o  

surgery .  I n  o rde r  t o  a l l e g e  t h a t  a  r e p r e s e n t a t i o n  was fraudu- 

l e n t ,  t h e  f r aud  must be a l l e g e d  i n  p l a i n t i f f ' s  complaint .  Amer- 

i can  I n t e r n a t i o n a l  Land Corp. v.  Hanna, 323 So.2d 567, 569-570 

( F l a .  1975) ;  Rule 1 . 1 2 0 ( b ) ,  F l o r i d a  Rules o f  C i v i l  Procedure.  

Although f r aud  was never p l ed  below, t h e  Thi rd  D i s t r i c t  r a i s e d  

t h i s  i s s u e  f o r  t h e  f i r s t  t i m e  on appea l ,  and the reby  ad jud ica t ed  

an i s s u e  e n t i r e l y  o u t s i d e  t h e  p l ead ings ,  c o n t r a r y  t o  t h i s  C o u r t ' s  

d e c i s i o n  i n  Cor t ina  v. Cor t ina ,  98 So.2d 334, 337 (F l a .  1957) .  

The defendant  i s  e n t i t l e d  t o  a summary judgment on t h e  

i s s u e s  o f  neg l igence  and l a c k  o f  informed consen t  because both  

causes  o f  a c t i o n  r e q u i r e  e x p e r t  medical  tes t imony i n  o r d e r  t o  

e s t a b l i s h  a  d e p a r t u r e  from t h e  accepted s t anda rd  of  c a r e .  A s  

p l a i n t i f f s '  medical  w i tnes s  was n o t  f a m i l i a r  wi th  t h e  accepted 

s tandard  o f  c a r e  f o r  t h e  performance o f  a  t u b a 1  l i g a t i o n ,  t h e  

t r i a l  c o u r t  c o r r e c t l y  found t h a t  p l a i n t i f f s  w e r e  wi thout  e x p e r t  

medical  tes t imony t o  suppor t  t h e  a l l e g a t i o n s  of  t h e  complaint .  

Sims v. H e l m s ,  345 So.2d 721 ( F l a .  1977) ;  Thomas v .  B e r r i o s ,  

-12- 
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3 4 8  S o . 2 d  9 0 5  ( F l a .  2 d  DCA 1 9 7 7 ) .  

P O I N T S  INVOLVED 

WHETHER T H E  D I S T R I C T  COURT ERRED I N  ADOPT- 
I N G  A REBUTTABLE A S  WELL A S  A C O N C L U S I V E ,  
IRREBUTTABLE P R E S U M P T I O N  O F  NEGLIGENCE AP- 
P L I C A B L E  TO A L L  H O S P I T A L S  I N  F L O R I D A ,  
WHERE T H E  ATTENDING P H Y S I C I A N  P R E P A R E S  A 
HAND-WRITTEN I N S T E A D  O F  A "FORMAL" OPERA- 
T I V E  N O T E ,  AND T H E  E V I D E N C E  I S  UNDISPUTED 
THAT T H E  P A T I E N T  WAS NOT ADVERSELY A F F E C T -  
ED BY T H E  ABSENCE O F  A "FORMAL" NOTE. 

WHETHER THE D I S T R I C T  COURT ERRED I N  HOLD- 
I N G  THAT A J U R Y  WAS E N T I T L E D  T O  F I N D  THAT 
P L A I N T I F F ' S  CONSENT T O  SURGERY WAS PROCUR- 
E D  BY FRAUD WHERE P L A I N T I F F  NEVER ALLEGED 
THAT S H E  WAS FRAUDULENTLY INDUCED T O  UNDER- 
GO SURGERY. 

WHETHER T H E  H O S P I T A L  WAS E N T I T L E D  T O  A SUM- 
MARY JUDGMENT ON T H E  I S S U E S  O F  NEGLIGENCE 
AND INFORMED CONSENT WHERE P L A I N T I F F S '  ONLY 
MEDICAL W I T N E S S  ADMITTED THAT HE WAS NOT 
F A M I L I A R  W I T H  T H E  ACCEPTED STANDARD O F  
C A R E ,  AND THEREFORE P L A I N T I F F S  WERE WITH- 
OUT E X P E R T  TESTIMONY TO E S T A B L I S H  T H E I R  
C L A I M S  O F  MEDICAL MALPRACTICE AND LACK O F  
INFORPYIED CONSENT. 

ARGUMENT 

P O I N T  I 

THE D I S T R I C T  COURT ERRED I N  ADOPTING A RE- 
BUTTABLE A S  WELL A S  A C O N C L U S I V E ,  IRREBUT-  
TABLE PRESUMPTION O F  NEGLIGENCE A P P L I C A B L E  
T O  A L L  H O S P I T A L S  I N  F L O R I D A  WHERE T H E  AT- 
T E N D I N G  P H Y S I C I A N  P R E P A R E S  A HANDWRITTEN 
I N S T E A D  O F  A "FORMAL" O P E R A T I V E  NOTE,  AND 
T H E  E V I D E N C E  I S  UNDISPUTED THAT T H E  PA- 
T I E N T  WAS NOT ADVERSELY AFFECTED BY T H E  
ABSENCE O F  A "FORMAL" NOTE.  

I n  H i n e  v. Fox, 89  S o . 2 d  13,  15 ( F l a .  1 9 5 6 1 ,  t h i s  C o u r t ,  
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CORM L- I0  

i n  an a c t i o n  f o r  medical  ma lp rac t i ce  a g a i n s t  a  phys i c i an ,  he ld  

t h a t  " i n  c a s e s  involv ing  charges  o f  ma lp rac t i ce  a g a i n s t  a  pro- 

f e s s i o n a l  man, negl igence w i l l  n o t  be presumed bu t  must be 

proved." The Court ,  i n  adopt ing  t h i s  r u l e  o f  law, reasoned t h a t  

a  phys ic ian  "should n o t  be convic ted  on s p e c u l a t i o n  o r  o t h e r  

than  reasonable  proof o f  t h e  charge."  More r e c e n t l y ,  t h i s  Court  

i n  Gooding v.  Un ive r s i t y  Hosp i t a l  Bui ld ing ,  I n c . ,  445 So.2d 1015, 

1018 ( F l a .  1984) ,  de f ined  t h e  burden o f  proof i n  an a c t i o n  f o r  

medical  ma lp rac t i ce  a s  fol lows:  

To p r e v a i l  i n  a medical  ma lp rac t i ce  ca se  
a p l a i n t i f f  must e s t a b l i s h  t h e  fol lowing:  
t h e  s t anda rd  o f  c a r e  owed by t h e  defendant ,  
t h e  d e f e n d a n t ' s  breach o f  t h e  s tandard  of  
c a r e ,  and t h a t  s a i d  breach proximately  
caused t h e  damages claimed. 

The Third  D i s t r i c t  Court  o f  Appeal ignored t h i s  C o u r t ' s  

admonition i n  Hine v .  Fox, supra ,  t h a t  "negl igence w i l l  no t  be 

presumed, b u t  must be proved," and adopted f o r  t h e  f i r s t  t i m e  

i n  F l o r i d a ,  two presumptions t h a t  w i l l  i n  t h e  f u t u r e  e i t h e r  s h i f t  

t h e  burden t o  t h e  h o s p i t a l  t o  prove t h a t  a  surgeon was no t  n e g l i -  

g e n t ,  o r  e n t i r e l y  f o r e c l o s e  t h e  h o s p i t a l  from defending t h e  i s s u e  

o f  i t s  l i a b i l i t y  f o r  a l l e g e d  ma lp rac t i ce ,  a s  a r e s u l t  of  a con- 

c l u s i v e ,  i r r e b u t t a b l e  presumption o f  negl igence by a surgeon. 

According t o  t h e  d e c i s i o n  o f  t h e  Thi rd  D i s t r i c t  Court  o f  

Appeal, where t h e  e x i s t e n c e  o r  t h e  adequacy o f  an o p e r a t i v e  no te  

i s  cha l lenged ,  e i t h e r  a r e b u t t a b l e  o r  a conc lus ive ,  i r r e b u t t a b l e  

presumption of  negl igence of  t h e  surgeon w i l l  o p e r a t e  i n  t h e  

t r i a l  c o u r t ,  depending upon whether t h e  h o s p i t a l  i s  determined 

by a f a c t  f i n d e r  t o  have ac t ed  n e g l i g e n t l y  o r  i n t e n t i o n a l l y  i n  
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i t s  i n a b i l i t y  t o  produce o r  accoun t  f o r  t h e  s u r g e o n ' s  o p e r a t i v e  

n o t e .  

I n  adop t i ng  a  r e b u t t a b l e ,  a s  w e l l -  a s  a  c o n c l u s i v e ,  irre- 

b u t t a b l e  p r e s u n ~ p t i o n  o f  neg l i gence  o f  t h e  su rgeon ,  t h e  T h i r d  

D i s t r i c t  d i s r e g a r d e d  numerous d e c i s i o n s  o f  t h i s  Cour t  ho ld ing  

t h a t  presumpt ions  r e s u l t  i n  a  d e n i a l  o f  due p r o c e s s  and a r e  i n -  

v a l i d  u n l e s s  t h e r e  i s  a  r a t i o n a l  connec t ion  between t h e  f a c t  

proved and t h e  u l t i m a t e  f a c t  presumed, and t h e r e  i s  a  r i g h t  t o  

r e b u t  i n  a  f a i r  manner. S t raughn  v .  K & K Land Management, I n c . ,  

326 So.2d 421 ( F l a .  1976 ) ;  Black v .  S t a t e ,  77 F l a .  289, 81  So. 

411 ( F l a .  1919 ) ;  G o l d s t e i n  v .  Maloney, 62 F l a .  198, 57 So. 342 

( F l a .  1911 ) ;  Whitaker  v.  Morr ison,  1 F l a .  25, 35 ( F l a .  1846 ) ;  

Cunningham v .  P a r i k h ,  472 So.2d 746 ( F l a .  5 t h  DCA 1985 ) .  

Both t h e  r e b u t t a b l e ,  and t h e  c o n c l u s i v e ,  i r r e b u t t a b l e  

presumpt ions  o f  neg l i gence  f a i l  t o  s a t i s f y  t h e  requ i rement  o f  

a  r a t i o n a l  connec t ion  between t h e  f a c t  proved and t h e  u l t i m a t e  

f a c t  presumed. A d d i t i o n a l l y ,  t h e  c o n c l u s i v e ,  i r r e b u t t a b l e  p r e -  

sumption f a i l s  t o  s a t i s f y  t h e  requ i rement  t h a t  t h e r e  be a  r i g h t  

t o  r e b u t  i n  a  f a i r  manner. 

I n  Whitaker  v .  Morr ison,  s u p r a  a t  35, t h i s  Cour t  i n  one 

o f  i t s  i n i t i a l  d e c i s i o n s  adopted t h e  fo l l owing  r u l e  o f  law a p p l i -  

c a b l e  t o  presumpt ions :  

But p resumpt ions  can  o n l y  s t a n d  when t h e y  
a r e  compat ib le  w i t h  t h e  conduct  o f  t h o s e  
t o  whom it may be sought  t o  app ly  them; 
and s t i l l  more must g i v e  p l a c e ,  when i n  
c o n f l i c t  w i t h  c l e a r ,  d i s t i n c t  and con- 
v i n c i n g  p roo f .  [ C i t a t i o n s  o m i t t e d ]  

More r e c e n t l y ,  t h i s  Cour t ,  i n  St raughn v .  K h K Land Management, 
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I n c . ,  supra ,  he ld  t h a t  a  presumption den ie s  due p roces s  u n l e s s  

f i r s t ,  t h e r e  i s  a  " r a t i o n a l  connect ion between t h e  f a c t  proved 

and t h e  u l t i m a t e  f a c t  presumed," and second, t h e r e  i s  a  " r i g h t  

t o  r e b u t  i n  a  f a i r  manner." Accord, Cunningham v.  Par ikh ,  supra .  

The requirement  of  a  r a t i o n a l  connect ion between t h e  f a c t  

proved and t h e  u l t i m a t e  f a c t  presumed has  been expla ined  a s  re- 

q u i r i n g  " a  n a t u r a l  o r  reasonable  i n fe rence  from t h e  f a c t s  o r  c i r -  

cumstances from which t h e  presumptions a r e  r a i s e d  ...." Gold- 

s t e i n  v. Maloney, 57 So. 342, 344 ( F l a .  1911) .  S i m i l a r l y ,  t h e  

r i g h t  t o  r e b u t  i n  a  f a i r  manner r e q u i r e s  t h a t  " the  p a r t y  a f f e c t -  

ed i s  a f fo rded  reasonable  oppor tun i ty  t o  submit t o  t h e  j u ry  a l l  

t h e  f a c t s  on t h e  i s s u e . "  Black v.  S t a t e ,  81 So. 4 1 1 ,  413  l la. 

When t e s t e d  a g a i n s t  t h e s e  s t anda rds ,  t h e  presumptions 

adopted by t h e  Third  D i s t r i c t  f a i l  t o  s a t i s f y  e i t h e r  requirement ,  

and should be adjudged i n v a l i d .  

The presumptions adopted by t h e  Thi rd  D i s t r i c t  f a i l  t o  

s a t i s f y  t h e  requirement  of  a  r a t i o n a l  connect ion between t h e  

f a c t  proved and t h e  u l t i m a t e  f a c t  presumed because,  a s  i n  t h i s  

c a s e ,  it i s  n o t  r a t i o n a l  t o  presume t h a t  an ope ra t ion  was n e g l i -  

g e n t l y  performed merely because t h e  surgeon w r i t e s  a  " b r i e f  hand- 

w r i t t e n  no te"  o f  t h e  surgery  a s  opposed t o  a  "formal"  o p e r a t i v e  

no te .  Th i s  i s  e s p e c i a l l y  t r u e  i n  t h i s  c a s e  where t h e  p l a i n -  

t i f f s '  medical  w i tnes s  who c r i t i c i z e d  t h e  o p e r a t i n g  su rgeon ' s  

no t e  making procedure  was n o t  even f a m i l i a r  w i th  t h e  accepted 

s t anda rd  of  c a r e  i n  t h e  community f o r  t h e  type  o f  su rge ry  in-  

volved.  
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There a r e  a d d i t i o n a l ,  compel l ing reasons  why n e i t h e r  t h e  

r e b u t t a b l e  nor t h e  conc lus ive ,  i r r e b u t t a b l e  presumptions  adopted 

by t h e  Third  D i s t r i c t  s a t i s f y  t h e  t es t  of  r a t i o n a l i t y  i n  t h i s  

ca se .  P l a i n t i f f s '  medical  w i tnes s  t e s t i f i e d  t h a t  t h e  p resence  

of a  "formal"  o p e r a t i v e  no t e  would n o t  have been de t e rmina t ive  

i n  h i s  e v a l u a t i o n  o f  t h e  su rge ry  performed on p l a i n t i f f  because 

Pomeroy s t e r i l i z a t i o n s  f a i l  when performed under i d e a l  condi- 

t i o n s .  A s  s t a t e d  by D r .  Hammond, what happened t o  p l a i n t i f f  " i s  

e x a c t l y  t h e  same t h i h g  t h a t  can happen when t h e  t uba1  l i g a t i o n  

i s  performed by t h e  very  f i q e s t  surgeon and t h e  ve ry  f i n e s t  

h o s p i t a l  and t h e  p a t i e n t  has  t h e  ve ry  f i n e s t  c a r e  t h a t  cou ld  be 

provided .. .." ( R .  163) 

The presumptions adopted by t h e  Th i rd  D i s t r i c t  a l s o  l a c k  

r a t i o n a l i t y  because t hey  o p e r a t e  r e g a r d l e s s  o f  whether t h e r e  i s  

any proximate  c a u s a l  r e l a t i o n s h i p  between t h e  e s t a b l i s h e d  f a c t  

and t h e  presumed f a c t ,  and consequent ly  t h e  damages s u s t a i n e d  

by p l a i n t i f f .  For example, i n  t h i s  c a s e ,  a l though  D r .  Hammond 

was c r i t i c a l  o f  t h e  o p e r a t i v e  no t e  p repared  by t h e  a t t e n d i n g  su r -  

geon a t  Jackson Memorial H o s p i t a l ,  he n e v e r t h e l e s s  t e s t i f i e d  

t h a t  t h e  f a i l u r e  t o  have such an  o p e r a t i v e  n o t e  i s  " n o t  n e g l i -  

gence o f  a  doc to r  t h a t  adve r se ly  a f f e c t s  t h e  p a t i e n t  . . . . " ( R .  

171) I n  a d d i t i o n ,  D r .  Hamrnond s t a t e d  t h a t  from t h e  su rgeon ' s  

handwr i t t en  n o t e ,  t h e  p a t h o l o g i s t ' s  r e p o r t ,  and t h e  n u r s e s '  

n o t e s ,  t h e r e  w a s  "enough p e r i p h e r a l  evidence t o  g i v e  u s  informa- 

t i o n  a s  t o  what was probably  done." ( R .  172) Y e t ,  i f  t h e  j u ry  

f i n d s  t h a t  t h e  a t t e n d i n g  surgeon a c t e d  i n t e n t i o n a l l y  i n  f a i l i n g  

t o  d i c t a t e  a  formal  o p e r a t i v e  no t e  i n  a d d i t i o n  t o  h i s  handwr i t t en  

WALTON LANTAFF SCHROEDER & CARSON 
900 A L F R E D  I .  DUPONT B U I L D I N G .  M I A M I .  F L O R I D A .  33131. TELEPHONE ( A R E A  CODE 305) 379 641 1 



FORM L-10 

no te ,  t h e  conclus ive ,  i r r e b u t t a b l e  presumption o p e r a t e s  so  a s  t o  

r e q u i r e ,  a s  s t a t e d  by t h e  Third D i s t r i c t ,  t h a t  "judgment a s  t o  

l i a b i l i t y  s h a l l  be e n t e r e d  i n  favor of Valcin ."  Valcin ,  supra  

a t  1063. I t  d e f i e s  r a t i o n a l i t y  t o  hold a  h e a l t h  c a r e  provider  

l i a b l e  f o r  damages when a  proximate causa l  r e l a t i o n s h i p  between 

t h e  e s t a b l i s h e d  f a c t  ( l ack  of a  formal o p e r a t i v e  note)  and t h e  

presumed f a c t  (neg l igen t  performance of t h e  s u r g i c a l  procedure) 

i s  e n t i r e l y  lack ing .  

I n  an at tempt  t o  e s t a b l i s h  a  r a t i o n a l  r e l a t i o n s h i p  be- 

tween t h e  l ack  of a  formal o p e r a t i v e  note  and t h e  r e b u t t a b l e  and 

conclus ive ,  i r r e b u t t a b l e  presumptions of  negl igence adopted by 

t h e  c o u r t ,  t h e  Third D i s t r i c t  determined: 

There i s  l i t t l e  ques t ion  t h a t  V a l c i n ' s  
a b i l i t y  t o  prove her  negl igence c la ims  
a g a i n s t  t h e  h o s p i t a l  has  been substan- 
t i a l l y  pre judiced  by t h e  absence of 
c r i t i c a l  h o s p i t a l  records .  

Valcin ,  supra  a t  1306. While t h e  Third D i s t r i c t  found "substan- 

t i a l  p r e j u d i c e , "  D r .  Hamond, p l a i n t i f f s '  medical wi tness ,  un- 

equivoca l ly  s t a t e d  t h a t  t h e  f a i l u r e  of t h e  a t t end ing  surgeon t o  

prepare  a  formal no te  i n  a d d i t i o n  t o  t h e  handwrit ten note  was 

"not negl igence of  a  doc tor  t h a t  adverse ly  a f f e c t s  t h e  p a t i e n t  

...." S i m i l a r l y ,  a l though t h e  Third D i s t r i c t  termed t h e  formal 

ope ra t ive  note  a s  a  " c r i t i c a l "  h o s p i t a l  r eco rd ,  D r .  Hanunond 

t e s t i f i e d  t h a t  a  formal ope ra t ive  note  would have made no d i f -  

fe rence  i n  h i s  eva lua t ion  of t h e  surgery:  

Q .  I f  you had t h e  o p e r a t i v e  note  from Jackson 
Memorial Hosp i t a l ,  would t h a t  be of a s s i s -  
t ance  t o  you? 

A. Probably n o t ,  because t h e  p r o b a b i l i t y  was 
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t h i s  was d e s c r i b e d  o r  would have been de- 
s c r i b e d  a s  a Pomeroy l i g a t i o n ,  which i s  
a g r o s s  l i g a t u r e .  Now, nobody r e a l l y  
knows why some o f  t h e  g r o s s  l i g a t u r e  
p rocedures  f a i l  and o t h e r s  d o n ' t .  There 
i s  no way t o  t e l l  why a f a i l u r e  ha s  oc-  
c u r r e d .  

( R .  166) There  was no d i s p u t e  t h a t  t h e  s u r g i c a l  p rocedure  pe r -  

formed on  p l a i n t i f f  was, i n  f a c t ,  a Pomeroy s t e r i l i z a t i o n .  D r .  

Hammond t e s t i f i e d  t h a t  t h e  h o s p i t a l  r e c o r d s  reveaLed t h i s  f a c t .  

( R .  125,  169) Moreover, t h e  Th i rd  D i s t r i c t ,  i n  t h e  second sen- 

t e n c e  o f  i t s  op in ion ,  s t a t e d  t h a t  de f endan t  "performed a Pomeroy 

t u b a 1  l i g a t i o n  on Va l c in  s i x  days  a f t e r  t h e  b i r t h . "  Va l e in ,  

sup ra  a t  1299. Thus, t h e  d e s c r i p t i o n  o f  t h e  s u r g e r y ,  a s  a 

Pomeroy l i g a t i o n ,  which D r .  Hammond s a i d  should  have been em- 

b raced  w i t h i n  a fo rmal  o p e r a t i v e  n o t e ,  a s  opposed t o  be ing  d i s -  

c l o s e d  from t h e  f a c t s  r e v e a l e d  i n  t h e  s u r g e o n ' s  handwr i t t en  n o t e ,  

t h e  p a t h o l o g i s t ' s  r e p o r t ,  and t h e  n o t e s  o f  t h e  n u r s e s  i n  a t t e n -  

dance d u r i n g  t h e  s u r g e r y ,  was w e l l  known t o  D r .  Hammond. I t  was 

f o r  t h i s  r e a son  t h a t  D r .  Hammond concluded t h a t  " t h e r e  i s  enough 

p e r i p h e r a l  ev idence  t o  g i v e  u s  i n fo rma t ion  a s  t o  what was p robab ly  

done ...." ( R .  172) 

The Th i rd  D i s t r i c t ' s  f i n d i n g  o f  " s u b s t a n t i a l  p r e j u d i c e "  

and i t s  c h a r a c t e r i z a t i o n  o f  a fo rmal  o p e r a t i v e  n o t e  a s  " c r i t i -  

c a l "  i n  t h i s  c a s e  r e s u l t e d  from an  impermiss ib le  weighing o f  

t h e  ev idence ,  t h e  purpose  o f  which was t o  supp ly  a j u s t i f i c a t i o n  

f o r  t h e  presurflptions o f  neg l i gence  adopted by t h e  c o u r t .  I n  

Yost v .  Miami T r a n s i t  Co., 66 So.2d 214 ( F l a .  1953 ) ,  t h i s  Cour t  

he ld  t h a t  such weighing o f  ev idence  i s  impermiss ib le .  
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I n  m a t t e r s  o f  summary judgment n e i t h e r  
t h e  t r i a l  c o u r t  nor t h e  a p p e l l a t e  c o u r t  
i s  j u s t i f i e d  i n  weighing f a c t s  and met- 
i n g  o u t  j u s t i c e  according t o  t h e  conclu- 
s i o n  reached.  

Apart from t h e  l a c k  of  r a t i o n a l  r e l a t i o n s h i p  between t h e  e s t ab -  

l i s h e d  f a c t  ( l a c k  o f  a  formal  o p e r a t i v e  n o t e )  and t h e  presumed 

f a c t  ( n e g l i g e n t  performance of t h e  s u r g i c a l  p rocedure ) ,  t h e r e  

i s  no oppor tun i ty  t o  r e b u t  t h e  conc lus ive ,  i r r e b u t t a b l e  presump- 

t i o n  of  neg l igence  adopted by t h e  Third  D i s t r i c t .  

I n  Golds te in  v .  Maloney, 62 F l a .  198, 57 So. 342, 344 

(F l a .  1 9 1 1 ) ,  t h i s  Court held  t h a t  i n  o r d e r  f o r  presumptions of  

evidence t o  comply wi th  due p roces s ,  t h e  oppos i t e  p a r t y  must n o t  

be "deprived of  t h e  r i g h t  t o  r e b u t  t h e  presumptions i n  some f a i r  

manner duly  provided o r  accorded by t h e  r u l e s  o f  law o r  proce- 

dure ."  The Third  D i s t r i c t ' s  adopt ion o f  a  conc lus ive ,  i r r e b u t -  

t a b l e  presumption c o l l i d e s  w i th  t h i s  r u l e  o f  law. The h o s p i t a l  

i s  a f fo rded  no oppor tun i ty  t o  r e b u t  t h e  presumption o f  neg l i -  

gence i n  c a s e s  where a  f a c t  f i n d e r  i s  n o t  s a t i s f i e d  a s  t o  t h e  

r ea sons  why a  formal o p e r a t i v e  no te  was no t  p repared ,  even though, 

a s  i n  t h i s  ca se ,  D r .  Hammond t e s t i f i e d  t h a t  t h e  presence  o f  such 

a  no te  would no t  have been de t e rmina t ive  because Pomeroy s te r i l i -  

z a t i o n s  f a i l  when performed under i d e a l c o n d i t i o n s .  The conclu- 

s i v e ,  i r r e b u t t a b l e  presumption of  negl igence r e s u l t s  i n  a  d e n i a l  

of due p roces s  s i n c e  an i r r e b u t t a b l e  presumption of  negl igence 

f o r e c l o s e s  any " r i g h t  t o  r e b u t  i n  a  f a i r  manner." Straughn v.  

K & K Land Management, I nc . ,  326 So.2d 421, 424 (F l a .  1976) .  

The Third  D i s t r i c t ' s  adopt ion o f  a  conc lus ive ,  i r r e b u t -  

t a b l e  presumption of  neg l igence  was never contemplated by t h i s  
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Court i n  t h e  d e c i s i o n s  adopt ing  t h e  evidence code a s  r u l e s  o f  

t h i s  Court .  I n  re F l o r i d a  Evidence Code, 372 So.2d 1369 (F l a .  

1979) ,  376 So.2d 1161 (F l a .  1979) ,  4 0 4  So.2d 743  la. 1981) .  

I n  t h e  c i t e d  d e c i s i o n s ,  t h i s  Court  adopted a s  a c o u r t  r u l e ,  Sec- 

t i o n  90.301, F l o r i d a  S t a t u t e s ,  which provides :  

90.301. Presumptions de f ined ;  i n f e r e n c e s  
(1) For t h e  purposes o f  t h i s  c h a p t e r ,  a  
presumption i s  an assumption o f  f a c t  which 
t h e  law makes from t h e  e x i s t e n c e  of  ano ther  
f a c t  o r  group o f  f a c t s  found o r  o therwise  
e s t a b l i s h e d .  

( 2 )  Except f o r  presumptions t h a t  a r e  con- 
c l u s i v e  under t h e  law from which t h e y  
a r i s e ,  a  presumption i s  Yebut table .  

( 3 )  Nothing i n  t h i s  chap te r  s h a l l  p r even t  
t h e  drawing o f  an i n f e r e n c e  t h a t  i s  appro- 
p r i a t e .  

There i s  no "law" from which t h e  presumption adopted by t h e  Thi rd  

D i s t r i c t  a r i s e s  which accords  a conc lus ive  e f f e c t  t o  t h e  presump- 

t i o n .  To t h e  c o n t r a r y ,  t h i s  Court  has  c o n s i s t e n t l y  h e l d ,  con- 

t r a r y  t o  t h e  Thi rd  D i s t r i c t ' s  ho ld ing ,  t h a t  t h e  p a r t y  a g a i n s t  

whom a presun~pt ion  i s  a p p l i e d  must n o t  be depr ived  o f  t h e  r i g h t  

t o  r e b u t  t h e  presumption. Golds te in  v. Maloney, supra  a t  344. 

I n  t h e  c a s e  a t  b a r ,  i f  t h e  a t t e n d i n g  surgeon f a i l e d  t o  d i c t a t e  

a formal o p e r a t i v e  n o t e ,  because he was s a t i s f i e d  wi th  t h e  no te  

of t h e  procedure  which he wrote i n  t h e  p a t i e n t ' s  p r o g r e s s  c h a r t ,  

a  conc lus ive  i r r e b u t t a b l e  presumption a r i s e s  t h a t  t h e  procedure 

was n e g l i g e n t l y  performed, w i th  no oppor tun i ty  t o  d i sp rove  t h e  

presumed f a c t .  

The l e g a l  e f f e c t  of  t h e  conc lus ive ,  i r r e b u t t a b l e  presump- 

t i o n  o f  neg l igence  i s  n o t  t o  p rov ide  a ruLe ~f evidence,  b u t  t o  
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c r e a t e  a  s u b s t a n t i v e  r u l e  of  law wherein negl igence of  t h e  ope ra t -  

i n g  surgeon must be assumed conc lus ive ly  whenever a  f a c t  f i n d e r  

i s  no t  s a t i s f i e d  w i t h  t h e  reasons  why t h e  surgeon d i d  n o t  p repare  

a  s e p a r a t e  o p e r a t i v e  no te  t h a t  f u l f i l l s  t h e  c r i t e r i a  of  t h e  

person s c r u t i n i z i n g  t h e  s u f f i c i e n c y  o f  t h e  no te .  

P ro fe s so r  Wigmore, i n  h i s  t r e a t i s e ,  Evidence i n  T r i a l s  

a t  Common Law, Vol. 9 ,  § 2492 a t  307-308 ( ~ e v i s e d  Ed. 1981) ,  

d e s c r i b e s  t h e  e f f e c t  o f  a  conc lus ive  presumption a s  fol lows:  

I n  s t r i c t n e s s  t h e r e  cannot be such a  t h i n g  
a s  a  ' conc lus ive  presumption. '  Wherever 
from one f a c t  ano ther  i s  s a i d  t o  be conclu- 
s i v e l y  presumed, i n  t h e  sense  t h a t  t h e  op- 
ponent i s  a b s o l u t e l y  precluded from showing 
by any evidence t h a t  t h e  second f a c t  does  
n o t  e x i s t ,  t h e  r u l e  i s  r e a l l y  p rov id ing  
t h a t  where t h e  f i r s t  f a c t i s s h o w n  t o  e x i s t ,  
t h e  second f a c t ' s  e x i s t e n c e  i s  wholly i m -  
m a t e r i a l  f o r  t h e  purpose o f  t h e  p roponen t ' s  
ca se ;  and t o  p rov ide  t h i s  i s  t o  make a  r u l e  
o f  s u b s t a n t i v e  law and no t  a  r u l e  appor t ion-  
i n g  t h e  burden o f  persuading a s  t o  c e r t a i n  
p r o p o s i t i o n s  o r  va ry ing  t h e  du ty  o f  coming 
forward wi th  evidence.  

Accord, McCormick, Evidence § 342 a t  804 ( ~ l e a r y  Ed. 1972);  Vol. 

1, Weins t e in ' s  Evidence, A r t i c l e  111,  resumptions a t  300-2 (1985) .  

I t  i s  because t h e  o p e r a t i v e  e f f e c t  of a  conc lus ive  pre-  

sumption i s  t o  e x p r e s s  a  r u l e  of  s u b s t a n t i v e  law, t h a t  t h i s  Court  

i n  adopt ing  t h e  evidence code provided t h a t  presumptions a r e  

r e b u t t a b l e ,  and can on ly  be made conc lus ive  "under t h e  law from 

which they  a r i s e .  " 

The F l o r i d a  l e g i s l a t u r e  has  set f o r t h  s p e c i f i c  " s t anda rds  

of recovery"  i n  medical  ma lp rac t i ce  a c t i o n s ,  none of  which inc lude  

e i t h e r  a  r e b u t t a b l e  o r  a  conc lus ive ,  i r r e b u t t a b l e  presumption o f  

negl igence by a  surgeon a g a i n s t  a  h o s p i t a l .  I n  1976, t h e  l e g i s -  
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l a t u r e  observed t h e  e x i s t e n c e  o f  a  medical  m a l p r a c t i c e  crisis  t h a t  

"poses  a  d i r e  t h r e a t  t o  t h e  c o n t i n u i n g  a v a i l a b i l i t y  o f  h e a l t h  c a r e  

i n  o u r  s t a t e , "  and t h a t  "our  p r e s e n t  t o r t  l a w / l i a b i l i t y  i n su rance  

sys tem f o r  medical  m a l p r a c t i c e  w i l l  e v e n t u a l l y  b reak  down," un- 

less "fundamental  r e fo rms"  i n  t h e  sys tem w e r e  under taken.  I n  

r e sponse ,  t h e  l e g i s l a t u r e  e n a c t e d  a s  p a r t  o f  a  comprehensive re- 

form o f  t h e  system, s p e c i f i c  s t a n d a r d s  o f  r e cove ry  which a r e  t o  

be complied w i t h  i n  o r d e r  t o  e s t a b l i s h  medical  neg l i gence .  Chap- 

t e r  76-260, 5 12 ,  Laws o f  F l o r i d a  a t  662-663, 692-693. S e c t i o n  

12 o f  t h e  a c t  was c o d i f i e d  a s  S e c t i o n  768.45, F l o r i d a  S t a t u t e s .  

S e c t i o n  768.45(1)  p rov ide s :  

I n  any a c t i o n  f o r  r e cove ry  o f  damages based 
on t h e  d e a t h  o r  p e r s o n a l  i n j u r y  o f  any pe r -  
son i n  which it i s  a l l e g e d  t h a t  such  d e a t h  
o r  i n j u r y  r e s u l t e d  from t h e  neg l i gence  o f  
a  h e a l t h  c a r e  p r o v i d e r  a s  d e f i n e d  i n  s. 
768.50(2)  ( b ) ,  t h e  c l a i m a n t  s h a l l  have t h e  
burden o f  p rov inq  by t h e  g r e a t e r  weight  o f  
t h e  ev idence  t h a t  t h e  a l l e g e d  a c t i o n s  o f  
t h e  h e a l t h  c a r e  p r o v i d e r  r e p r e s e n t e d  a  
b r each  o f  t h e  accep t ed  s t a n d a r d  o f  c a r e  
f o r  t h a t  h e a l t h  c a r e  p r o v i d e r .  The accep t -  
ed s t a n d a r d  o f  c a r e  f o r  a  g iven  h e a l t h  c a r e  
p r o v i d e r  s h a l l  be t h a t  l e v e l  o f  c a r e ,  s k i l l ,  
- 

and t r e a t m e n t  which i s  r ecogn i zed  by a  r e a -  
sonab ly  p ruden t  s i m i l a r  h e a l t h  c a r e  p rov id-  
er  a s  be ing  a c c e p t a b l e  under s i m i l a r  condi-  
t i o n s  and c i r cums t ances .  2/ - 

S i m i l a r l y ,  t h e  l e g i s l a t u r e  p rov ided  i n  S e c t i o n  768 .45 (4 ) ,  F l o r i d a  

S t a t u t e s ,  t h a t  t h e  e x i s t e n c e  o f  a  medica l  i n j u r y  " s h a l l  n o t  c r e a t e  

any i n f e r e n c e  o r  presumpt ion o f  neg l i gence  a g a i n s t  t h e  h e a l t h  c a r e  

2/  I n  1985 t h e  F l o r i d a  l e g i s l a t u r e  amended S e c t i o n  768.45, F l o r i -  - 
d a  S t a t u t e s ,  t o  p rov ide  t h a t  t h e  " c l a iman t  s h a l l  have t h e  burden 
o f  p rov ing  by t h e  g r e a t e r  we igh t  o f  ev idence  t h a t  t h e  a l l e g e d  ac-  
t i o n s  o f  t h e  h e a l t h  c a r e  p r o v i d e r  r e p r e s e n t e d  a  b reach  o f  t h e  pre- 
v a i l i n g  p r o f e s s i o n a l  s t a n d a r d  o f  c a r e  f o r  t h a t  h e a l t h  c a r e  pro-  
v i d e r .  " 
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prov ide r , "  and t h a t  " t h e  c la imant  must main ta in  t h e  burden of 

proving t h a t  an i n j u r y  was proximately  caused by a  breach of  t h e  

accepted s t anda rd  of  c a r e  by t h e  h e a l t h  c a r e  p rov ide r . "  

The presumptions adopted by t h e  Third  D i s t r i c t  a r e  con- 

t r a r y  t o  t h e  l e g i s l a t i v e  pronouncements i n  t h i s  a r e a  of  law. For 

example, under t h e  f a c t s  of t h i s  ca se  t h e  c o u r t  imposed a  r ebu t -  

t a b l e  and i r r e b u t t a b l e  presumption of  neg l igence ,  and r e l i e v e d  t h e  

c la imant  of  t h e  burden o f  p rov ing  t h a t  t h e  p l a i n t i f f ' s  i n j u r y  

proximately  r e s u l t e d  from a  breach  o f  t h e  accepted s t anda rd  of 

c a r e ,  no twi ths tanding  t h e  f a c t  t h a t  her  medical  w i tnes s  was n o t  

f a m i l i a r  wi th  t h e  accepted s t anda rd  o f  c a r e ,  and concluded t h a t  

p l a i n t i f f  was no t  i n j u r e d  by t h e  l a c k  of  a  formal o p e r a t i v e  no te  

of a  d e t a i l e d  n a t u r e .  

I n  adopt ing  t h e  r e b u t t a b l e  and i r r e b u t t a b l e  presumptions 

of neg l igence ,  t h e  d i s t r i c t  c o u r t  n o t  on ly  encroached upon and 

depa r t ed  from t h e  l e g i s l a t i v e  enactments on t h e  s u b j e c t ,  bu t  

a l s o  f a i l e d  t o  enunc ia t e  r u l e s  of  law t h a t  would enab le  surgeons 

and h o s p i t a l s  t o  determine when a  su rgeon ' s  o p e r a t i v e  no te  i s  

s u f f i c i e n t  t o  p reven t  t h e  presumptions from becoming operab le  

and r e l i e v i n g  p l a i n t i f f  of  t h e  s t a t u t o r i l y  imposed burden of 

p roof .  

I n  adopt ing  t h e  presumptions,  t h e  Third  D i s t r i c t  r e l i e d  

upon D r .  Hammond's tes t imony t h a t  t h e  handwri t ten n o t e  made by 

t h e  a t t e n d i n g  surgeon was n o t  "of a  l e g i t i m a t e  v a r i e t y . "  (R.  154) 

D r .  Hammond t e s t i f i e d  t h a t  t h e  on ly  type  of o p e r a t i v e  no te  which 

he would recognize  a s  accep tab le  was "a d i c t a t e d  n o t e  or  a  no te  

t h a t  i s  w r i t t e n  i n  longhand of  a  d e t a i l e d  n a t u r e  a s  t o  t h e  pro- 
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cedure ,  t h e  f i n d i n g s  and t h e  r e s u l t s  ...." (R .  155) H e  a l s o  

s t a t e d  t h a t  a l though  t h e r e  was "a b r i e f  handwr i t t en  n o t e , "  he 

was of  t h e  op in ion  t h a t  "no t  having a  formal  o p e r a t i v e  n o t e  i s  

n o t  a c c e p t a b l e  medical  c a r e .  " (R .  155) 

The presumpt ions  adopted by t h e  Th i rd  D i s t r i c t  w i l l  be 

unworkable and i n e q u i t a b l e  i n  p r a c t i c a l  o p e r a t i o n  because  t h e  

c o u r t  f a i l e d  t o  p rov ide  g u i d e l i n e s  t o  t h e  surgeons  and h o s p i t a l s  

a s  t o  how formal  t h e  n o t e  must be ,  and how much d e t a i l  must a t  a  

minimum be p rov ided ,  les t  t h e  presumpt ions  come i n t o  p l a y  i n  t h e  

ca se .  Th i s  i s  e s p e c i a l l y  t r u e  i n  t h i s  c a s e  where t h e r e  w e r e  

never  any a l l e g a t i o n s  r a i s e d  i n  t h e  p l e a d i n g s  c h a l l e n g i n g  t h e  

s u f f i c i e n c y  o f  t h e  medical  r e c o r d s .  I f  a l l  t h a t  i s  n e c e s s a r y  t o  

b r i n g  t h e  presumpt ions  i n t o  p l a y  i s  t o  produce a  medical  w i t n e s s  

who is  n o t  f a m i l i a r  w i th  t h e  s t anda rd  o f  c a r e ,  b u t  i s  c r i t i c a l  

of t h e  su rgeon ' s  o p e r a t i v e  n o t e ,  h o s p i t a l s  w i l l  never  be  a b l e  t o  

p r e d i c t  when an o p e r a t i v e  n o t e  compl ies  o r  f a i l s  t o  comply w i t h  

t h e  law c r e a t e d  by t h e  Thi rd  Di s t r i c t .  

I n  adop t ing  t h e  presumpt ions  o f  neg l i gence ,  t h e  Th i rd  

D i s t r i c t  r e l i e d  upon S e c t i o n  395.202, F l o r i d a  S t a t u t e s  (1981) ,  

w h i c h r e q u i r e s l i c e n s e d  h o s p i t a l s  t o  p rov ide  p a t i e n t s  "a  t r u e  and 

c o r r e c t  copy o f  a l l  r e c o r d s  i n  t h e  pos se s s ion  o f  t h e  h o s p i t a l  ...," 
3/ - 

excep t  p s y c h i a t r i c  r e c o r d s .  The Th i rd  D i s t r i c t  a l s o  r e l i e d  upon 

a d m i n i s t r a t i v e  r e g u l a t i o n s  promulgated by t h e  Department o f  Heal th  

and R e h a b i l i t a t i v e  S e r v i c e s  which p rov ide  t h a t  a  p a t i e n t ' s  r e c o r d s  

3 /  S e c t i o n  395.202, F l o r i d a  S t a t u t e s  (1981) ,  ha s  been r e p l a c e d  by - 
S e c t i o n  395.017, ~ l o r i d a  S t a t u t e s  (1985) .  
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must c o n t a i n  "medical  and s u r g i c a l  t r e a t m e n t  n o t e s  and r e p o r t s . "  

F l a .  Admin. Code Rule 10D-28.59(3); Va ld in ,  s u p r a  a t  1305, n. 7. 

Although he had no knowledge o f  t h e  s t a n d a r d  c a r e ,  D r .  

Hammond on t h e  o t h e r  hand r e q u i r e d  o p e r a t i v e  n o t e s  "of a  d e t a i l e d  

n a t u r e . "  Y e t ,  D r .  Hammond p e r m i t s  h imself  t h e  l uxu ry  o f  p r epa r -  

i n g  n o t e s  t h a t  a r e  " r a t h e r  s k e t c h y a n d  s p a r s e "  s o  long  a s  t h e y  a r e  

h i s  own. ( R .  100) 

Although t h e  l e g i s l a t u r e  h a s  n o t  seen f i t  t o  s p e c i f y  t h e  

l e v e l  o f  d e t a i l  neces sa ry  f o r  o p e r a t i v e  n o t e s ,  t h e  Th i rd  D i s t r i c t  

imposes r e b u t t a b l e  and i r r e b u t t a b l e  presumpt ions  o f  neg l i gence  on 

surgeons  under c i rcumstances  where a  p h y s i c i a n  n o t  f a m i l i a r  w i t h  

t h e  accep ted  s t anda rd  o f  c a r e  c r i t i c i z e s  t h e  s u f f i c i e n c y  of  de- 

t a i l  i n  ano the r  s u r g e o n ' s  o p e r a t i v e  n o t e .  Moreover, a s  s t a t e d  by 

t h e  Th i rd  D i s t r i c t  i n  i t s  o p i n i o n  on r e h e a r i n g ,  "a l though  it i s  

t h e  du ty  o f  t h e  p h y s i c i a n ,  n o t  t h e  h o s p i t a l ,  t o  make t h e  o p e r a t i v e  

n o t e ,  t h e  h o s p i t a l  h a s  a  s e p a r a t e  d u t y  on it t o  see t o  it t h a t  t h e  

medical  r e c o r d s  c o n t a i n  s u r g i c a l  t r e a t m e n t  n o t e s . "  Va l c in ,  sup ra  

a t  1307. 

The h o s p i t a l s  i n  t h i s  s t a t e  t r e a t  m i l l i o n s  o f  p a t i e n t s  

every  y e a r ,  g e n e r a t i n g  m u l t i m i l l i o n s  o f  r e c o r d s  and pape r s .  While 

t h e  h o s p i t a l  is  charged w i t h  ma in t a in ing  t h e s e  r e c o r d s ,  many o f  

t h e  r e c o r d s  a r e  c r e a t e d  by p h y s i c i a n s .  The h o s p i t a l s  cannot ,  a s  

t h e y  do n o t  c r e a t e  t h e  o p e r a t i v e  n o t e s ,  d i c t a t e  t h e  s u r g e o n ' s  

s e l e c t i o n  o f  d e t a i l s  t o  be i nc luded  i n  t h e  n o t e s ,  nor  t h e  su r -  

geon ' s  b r e v i t y  or dep th  i n  summarizing t h e  s u r g i c a l  procedure .  

The Thi rd  Dis t r i c t ' s  d e c i s i o n ,  i n  e f f e c t ,  r e q u i r e s  h o s p i t a l s  t o  

ove r see  and s u p e r v i s e  t h e  s u r g e o n ' s  d e c i s i o n  a s  t o  how much o f  
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a  d e t a i l e d  n a r r a t i v e  he o r  she  w i l l  p l a c e  i n  t h e  o p e r a t i v e  no te .  

I n  t h e  case  a t  b a r ,  i f  t h e  a t t e n d i n g  surgeon desc r ibed  

eve ry th ing  o f  consequence t o  him and which he observed t o  be 

s i g n i f i c a n t  du r ing  t h e  o p e r a t i o n ,  t h e  h o s p i t a l  must n e v e r t h e l e s s  

prove t h a t  he d i d  n o t  perform t h e  s u r g i c a l  procedure n e g l i g e n t l y ,  

o r  s t a n d  adjudged conc lus ive ly  l i a b l e  based upon t h e  c r i t i c i s m s  

o f  a  phys i c i an  who admi t ted ly  i s  un fami l i a r  wi th  t h e  accepted 

s t anda rd  of c a r e  f o r  t h e  surgery .  Because each  surgeon has h i s  

o r  her  own s t y l e  of  p repa r ing  o p e r a t i v e  n o t e s ,  and some may be 

more o r  l e s s  i n c l u s i v e  of  d e t a i l s ,  t h e  ~ h i r d  D i s t r i c t  e r r e d  i n  

changing t h e  burden o f  proof i n  a  medical  ma lp rac t i ce  c a s e ,  and 

i n  adopt ing ,  a s  a  s u b s t a n t i v e  r u l e  o f  law, a  conc lus ive  presump- 

t i o n  of negl igence by t h e  surgeon.  This  i s  e s p e c i a l l y  t r u e  i n  

t h e  i n s t a n t  c a s e  where t h e  medical  w i tnes s  who lodged c r i t i c i ; s m s  

a g a i n s t  t h e  handwri t ten o p e r a t i v e  no te  o f  t h e  p l a i n t i f f ' s  su r -  

gery ,  conceded t h a t  t h e  f a i l u r e  t o  p repare  a  formal note  t o  h i s  

l i k i n g  was "no t  negl igence o f  a  doc to r  t h a t  adve r se ly  a f f e c t s  

t h e  p a t i e n t  . . . ." ( R .  171) 

In  adopt ing  t h e  r e b u t t a b l e  and conc lus ive  presumptions 

of  negl igence of  t h e  surgeon,  t h e  Third  D i s t r i c t  overlooked t h e  

admonition o f  t h i s  Court  " t h a t  t h e  m a t t e r  o f  changing t h e  law i s  

n o t  t o  be indulged by t h e  c o u r t  bu t  i s  a  l e g i s l a t i v e  func t ion . "  

Kennedy v.  C i t y  of  Daytona Beach, 132 F l a .  675 ,  182 So. 228, 229 

(F l a .  1938) .  The l e g i s l a t u r e ,  i n  r e q u i r i n g  h o s p i t a l s  t o  make and 

main ta in  p a t i e n t  r eco rds ,  has no t  y e t  found it necessary  nor de- 

s i r a b l e  t o  embrace D r .  Hammond's s t anda rds  t h a t  o p e r a t i v e  n o t e s  

be "formal" o r  o f  a  " d e t a i l e d  n a t u r e "  so  a s  t o  s a t i s f y  h i s  
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requirements .  The Third  D i s t r i c t  r e l i e d  upon one d o c t o r ' s  views 

a s  t h e  b a s i s  f o r  adopt ing  a  r e b u t t a b l e  and conc lus ive  p r e s u l ~ p t i o n  

of neg l igence  t h a t  w i l l  apply t o  a l l  h o s p i t a l s  i n  F l o r i d a  whose 

o p e r a t i v e  n o t e s  a r e  cha l lenged .  The adopt ion of  such presumptions,  

i f  deemed t o  be necessary  o r  d e s i r a b l e ,  should be l e f t  t o  t h e  

l e g i s l a t u r e .  

The c o u r t s  have no f u n c t i o n  of  l e g i s l a -  
t i o n ,  bu t  simply seek t o  e f f e c t u a t e  t h e  
i n t e n t  o f  t h e  l e g i s l a t u r e .  

S t a t e  17. T u n n i c l i f f e ,  98 F l a .  731, 1 2 4  So. 279, 281 (F l a .  1929) ;  

accord ,  U.S. Cas. Co. v .  Town o f  Palm Beach, 119 So.2d 800, 802 

( F l a .  2d DCA 1 9 6 0 ) ( " I t  i s  n o t  a  f u n c t i o n  of  t h e  c o u r t s  through 

j u d i c i a l  d e c i s i o n  t o  propound remedia l  l e g i s l a t i o n " ) .  

I n  o r d e r  t o  j u s t i f y  t h e  adopt ion of  t h e  p re sun~p t ions  of  

neg l igence ,  t h e  Third  D i s t r i c t  p laced  r e l i a n c e  upon t h i s  C o u r t ' s  

p r i o r  d e c i s i o n  i n  Mercer v. Raine, 443 So.2d 944 ( F l a .  1983) .  

I n  Mercer, t h i s  Court a f f i rmed t h e  t r i a l  c o u r t ' s  e x e r c i s e  of d i s -  

c r e t i o n  i n  e n t e r i n g  a  d e f a u l t  judgment a g a i n s t  a  defendant  a s  a  

r e s u l t  o f  an i n t e n t i o n a l  and w i l l f u l  d i s r e g a r d  of  t h e  t r i a l  

c o u r t  ' s  d i scovery  o r d e r .  This  Court  observed t h a t  t r i a l  c o u r t s  

have d i s c r e t i o n a r y  power t o  g r a n t  s a n c t i o n s ,  and t h e  t r i a l  c o u r t ' s  

d e c i s i o n  i n  t h i s  regard  should n o t  be d i s t u r b e d ,  i f  it s a t i s f i e s  

t h e  t es t  o f  reasonableness .  Th i s  Court  s t a t e d :  

A s  w e  noted i n  B a p t i s t  Memorial Hosp i t a l ,  
I nc .  v .  B e l l ,  384 So.2 145 (F l a .  1 9 8 0 ) ,  
which d e a l t  w i t h  d i s c r e t i o n a r y  power t o  
g r a n t  o r  deny a  new t r i a l ,  t h e  t r i a l  
judge i s  gran ted  t h i s  d i s c r e t i o n a r y  
power because it is  impossible  t o  e s t a b -  
l i s h  a  r u l e  o f  law f o r  every  conce ivab le  
s i t u a t i o n  which could a r i s e  i n  t h e  course  
o f  a  t r i a l .  Likewise, it i s  impossible  
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t o  e s t a b l i s h  r u l e s  f o r  eve ry  p o s s i b l e  
sequence o f  e v e n t s  and t y p e s  o f  v i o l a -  
t i o n s  t h a t  may ensue  i n  t h e  d i s cove ry  
p roce s s .  

I d .  a t  946 .  The Th i rd  D i s t r i c t ' s  d e c i s i o n  i n  Va lc in  v i o l a t e s  - 

t h e  p r i n c i p l e  announced i n  Mercer. The r e c o r d  i s  e n t i r e l y  l ack-  

i n g  i n  any a l l e g a t i o n s  t h a t  t h e  surgeon f a i l e d  t o  make, o r  t h a t  

Jackson Memorial H o s p i t a l  f a i l e d  t o  ma in t a in  an o p e r a t i v e  no t e .  

The p l a i n t i f f  never  f i l e d  any motions s u g g e s t i n g  t h a t  de f endan t  

f a i l e d  t o  comply w i t h  d i s cove ry  r e q u e s t s .  I n  f a c t ,  i n  compli- 

ance  w i t h  t h e  t r i a l  c o u r t ' s  p r e t r i a l  o r d e r ,  t h e  h o s p i t a l  f i l e d  

a  p r e t r i a l  c a t a l o g  s t a t i n g  t h a t  " [ d l e f e n d a n t  h a s  f u r n i s h e d  

P l a i n t i f f s '  counse l  w i t h  a  copy o f  t h e  Jackson  Memorial H o s p i t a l  

r e c o r d s  t h a t  it i n t e n d s  t o  p u t  i n  ev idence . "  (R .  88)  A s  t h e r e  

was never  any c h a l l e n g e  t o  t h e  s u f f i c i e n c y  o f  t h e  medical  r e c o r d s  

lodged i n  t h e  t r i a l  c o u r t ,  t h e  t r i a l  judge was never  con f ron t ed  

w i t h  t h e  i s s u e  o f  whether  s a n c t i o n s  shou ld  be imposed a g a i n s t  

t h e  h o s p i t a l  f o r  t h e  f a i l u r e  o f  t h e  surgeon t o  p r e p a r e  a  " fo rmal"  

o p e r a t i v e  n o t e ,  i n s t e a d  o f  t h e  handwr i t t en  n o t e  which appeared 

on t h e  p r o g r e s s  n o t e  o f  t h e  p l a i n t i f f .  Con t r a ry  t o  t h i s  C o u r t ' s  

ho ld ing  i n  Mercer, t h e  Th i rd  D i s t r i c t  d i d  " e s t a b l i s h  a  r u l e  o f  

law f o r  e v e r y  conce ivab l e  s i t u a t i o n , "  by adop t i ng  presumpt ions  

o f  neg l i gence  t h a t  app ly  whenever a  cr i t ic ism i s  lodged a g a i n s t  

a  s u r g e o n ' s  o p e r a t i v e  n o t e ,  d e s p i t e  t h e  absence  i n  t h e  t r i a l  

c o u r t  o f  any a l l e g a t i o n s  o r  mot ions  a t t a c k i n g  t h e  o p e r a t i v e  no t e .  

I n  f a c t ,  t h e  o n l y  e x c e p t i o n  t o  t h e  r u l e  o f  law adopted by t h e  

Th i rd  D i s t r i c t  i s  " [wlhere  t h e  f a i l u r e  t o  produce t h e  r e c o r d s  

i s  shown t o  be beyond t h e  h o s p i t a l ' s  c o n t r o l ,  a s  f o r  example, 
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caused by an a c t  o f  God." Valc in ,  supra  a t  1309, n. 9. 

The Thi rd  D i s t r i c t ' s  d e c i s i o n  i n  ValCin t a k e s  away t h e  

t r i a l  c o u r t ' s  d i s c r e t i o n  t o  determine what should be done, i f  

any th ing ,  i f  t h e r e  i s  a  f a i l u r e  t o  produce an o p e r a t i v e  no te .  

Moreover, The Thi rd  D i s t r i c t  r e s t r i c t e d  t h e  t r i a l  c o u r t ' s  d i s -  

c r e t i o n  i n  t h i s  a r e a ,  a l though t h e  i s s u e  was never passed upon 

by t h e  t r i a l  c o u r t .  I n  s o  doing,  t h e  Thi rd  D i s t r i c t  depar ted  

from t h e  holding i n  Jones  v. Ne ibe rga l l ,  47 So.2d 605, 606 (F la .  

1950) : 

We w i l l  n o t  d i v i n e  i s s u e s  from t h e  e t h e r  
nor a t tempt  t o  a d j u d i c a t e  t hose  n o t  p re -  
s en t ed  by t h e  p l ead ings  o r  r u l e d  on by 
t h e  t r i a l  c o u r t .  

The presumptions adopted by t h e  Thi rd  D i s t r i c t  w i l l  have 

a  pervas ive  e f f e c t  on h o s p i t a l s  i n  F l o r i d a .  I n  adopt ing  t h e  pre-  

sumptions, t h e  Thi rd  D i s t r i c t  he ld  t h a t  where a  " f a c t - f i n d e r ,  

under a p p r o p r i a t e  i n s t r u c t i o n s ,  determines  t h a t  t h e  h o s p i t a l "  

d i d  no t  d e l i b e r a t e l y  f a i l  t o  produce o r  account  f o r  an o p e r a t i v e  

n o t e ,  t h e n  a  presumption t h a t  t h e  s u r g i c a l  procedure w a s  n e g l i -  

g e n t l y  performed by t h e  surgeon w i l l  a r i s e ,  "which presumption 

may be r e b u t t e d  by t h e  h o s p i t a l  by t h e  g r e a t e r  weight of  t h e  

evidence."  However, "a  conc lus ive ,  i r r e b u t t a b l e  presumption 

t h a t  t h e  s u r g i c a l  procedure was n e g l i g e n t l y  performed w i l l  a r i s e ,  

and judgment a s  t o  l i a b i l i t y  s h a l l  be e n t e r e d "  i n  favor  of  p l a i n -  

t i f f ,  i f  t h e  " f a c t - f i n d e r  i s  no t  s a t i s f i e d  t h a t  t h e  r eco rds  a r e  

miss ing due t o  inadver tence  o r  negl igence ...." Valcin  v. Pub l i c  

Heal th  T r u s t  of  Dade County, 473 So.2d 1297, 1306 (F l a .  3d DCA 

1984) .  
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I n  medical  ma lp rac t i ce  a c t i o n s  t h e  p l a i n t i f f  w i l l  no 

longer  have t o  c a r r y  t h e  burden of e s t a b l i s h i n g  t h e  s tandard  o f  

c a r e  owed by t h e  defendant ,  t h e  de fendan t ' s  breach o f  t h e  

s t anda rd ,  and t h a t  s a i d  breach proximately  caused t h e  damages 

s u s t a i n e d .  When a  medical  w i tnes s ,  no t  f a m i l i a r  wi th  t h e  s t an -  

dard of  c a r e ,  cha l l enges  t h e  s u f f i c i e n c y  o f  t h e  d e t a i l  i n  a  

su rgeon ' s  o p e r a t i v e  no te ,  a s  i n  t h e  i n s t a n t  c a s e ,  negl igence o f  

t h e  surgeon w i l l  be presumed, and i n  t h e  c a s e o f a n  i r r e b u t t a b l e  

presumption,  must be assumed conc lus ive ly .  The presumptions w i l l  

o p e r a t e  d e s p i t e  D r .  Harnrnond's admission t h a t  t h e  f a i l u r e  o f  t h e  

o p e r a t i v e  n o t e  t o  s a t i s f y  h i s  c r i t e r i a  " i s  n o t  negl igence o f  a  

doc tor  t h a t  adve r se ly  a f f e c t s  t h e  p a t i e n t  . . . . " (R.  171) 

According t o  t h e  Thi rd  D i s t r i c t ' s  d e c i s i o n ,  t h e  presump- 

t i o n s  w i l l  be a p p l i e d  by i n s t r u c t i n g  t h e  j u ry  t h a t  i f  it d e t e r -  

mines t h e  surgeon d i d  n o t  make an o p e r a t i v e  n o t e ,  o r  t h a t  one was 

made bu t  t h e  h o s p i t a l  i s  unable t o  produce o r  account f o r  it, 

t h e  h o s p i t a l  must c a r r y  t h e  burden o f  proving by t h e  g r e a t e r  

weight o f  t h e  evidence t h a t  t h e  surgeon was n o t  n e g l i g e n t  i n  

performing t h e  s u r g i c a l  procedure ,  and upon f a i l u r e  t o  m e e t  t h i s  

burden, t h e  surgeon w i l l  be presumed t o  have been neg l igen t .  

Bloreover, because o f  t h e  e f f e c t  o f  t h e  conc lus ive ,  i r r e b u t t a b l e  

presumption o f  negl igence adopted by t h e  Thi rd  D i s t r i c t ,  t h e  

f a c t  f i n d e r  must a l s o  be i n s t r u c t e d  t o  d i s r e g a r d  t h e  i s s u e s  of  

l i a b i l i t y ,  i nc lud ing  any evidence t h a t  t h e  surgeon was no t  neg- 

l i g e n t  i n  performing t h e  s u r g i c a l  procedure ,  and merely d e t e r -  

mine t h e  amount o f  p l a i n t i f f ' s  damages, i f  it f i n d s  t h a t  t h e  

h o s p i t a l  a c t e d  i n t e n t i o n a l l y  i n  n o t  producing t h e  o p e r a t i v e  no te  

-31- 
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o r ,  t h a t  t h e  surgeon a c t e d  i n t e n t i o n a l l y  i n  p r e p a r i n g  a b r i e f  

handwr i t t en ,  i n s t e a d  o f  a  formal  o p e r a t i v e  n o t e .  Thus, a s  formu- 

l a t e d  by t h e  Th i rd  D i s t r i c t ,  t h e  f a c t  f i n d e r  ( i n  t h i s  c a s e ,  t h e  

j u r y )  , must be i n s t r u c t e d  on  t h e  e f f e c t  o f  t h e  two presumpt ions  

a g a i n s t  t h e  surgeon,  depending upon whether  t h e  h e a l t h  c a r e  pro-  

v i d e r  was n e g l i g e n t ,  o r  a c t e d  i n t e n t i o n a l l y  i n  i t s  r e c o r d  keep- 

i n g  a c t i v i t i e s .  

I n  Mercury Cab Owners' A s s o c i a t i o n  v.  Jones ,  79 So.2d 

782, 784 ( F l a .  1955) , t h i s  Cour t  h e l d  t h a t  "when s u b s t a n t i a l  

ev idence  c o n t r a r y  t o  a  presumpt ion i s  i n t roduced  ... t h e  presump- 

t i o n  f a l l s  o u t  o f  t h e  c a s e , "  and does  n o t  " a c q u i r e  t h e  a t t r i b u t e  

o f  ev idence  i n  t h e  c l a i m a n t ' s  f a v o r . "  The same r u l e  was e x p l a i n -  

ed by t h i s  Court  i n  G r u l l e  v .  Boggs, 174 So.2d 26, 29 ( F l a .  1 9 6 5 ) ,  

a s  f o l l ows :  

'Presuinptions d i s a p p e a r  when f a c t s  ap- 
p e a r ;  and f a c t s  a r e  deemed t o  appear  
when ev idence  i s  i n t roduced  from which 
t h e y  may be found. ' 

See a l s o  S e c t i o n  90.302, F l o r i d a  S t a t u t e s .  -- 
Because t h e  Th i rd  D i s t r i c t  h a s  coup led  a r e b u t t a b l e  w i t h  

a  c o n c l u s i v e ,  i r r e b u t t a b l e  presumpt ion,  and dec r eed  t h a t  t h e  j u ry  

n u s t  de te rmine  "under a p p r o p r i a t e  i n s t r u c t i o n s "  whether  t h e  hos- 

p i t a l  was n e g l i g e n t  o r  a c t e d  i n t e n t i o n a l l y  i n  i t s  r e c o r d  keep ing  

a c t i v i t i e s ,  t h e  h o s p i t a l  w i l l  be i r r e p a r a b l y  p r e j u d i c e d  i n  any 

t r i a l  o f  t h e  cause .  The j u ry  must be  a l lowed t o  c o n s i d e r  e v i -  

dence  on t h e  i s s u e  o f  t h e  h o s p i t a l ' s  l i a b i l i t y  i f  it de t e rmines  

t h a t  t h e  h o s p i t a l  was n e g l i g e n t  i n  i t s  r e c o r d  keep ing  a c t i v i t i e s .  

Y e t  t h e  same j u r y  must be  i n s t r u c t e d  a s  a  m a t t e r  o f  law t o  d i s -  
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regard t h e  evidence of  t h e  surgeon ' s  compliance wi th  t h e  s tandard  

of  c a r e  i n  t h e  performance o f  t h e  su rge ry ,  i f  it determines  t h a t  

t h e  h o s p i t a l  ac t ed  i n t e n t i o n a l l y ,  because i n  t h a t  ca se  t h e  surgeon 

i s  conc lus ive ly  assumed t o  be n e g l i g e n t  i n  performing t h e  s u r g i c a l  

procedure ,  and a  d i r e c t e d  v e r d i c t  on l i a b i l i t y  must be e n t e r e d  

a g a i n s t  t h e  h o s p i t a l ,  l e a v i n g  on ly  t h e  i s s u e  of  damages t o  be 

decided by t h e  ju ry .  

To avoid t h i s  r e s u l t  two t r i a l s  must be he ld .  The f i r s t  

t r i a l  must be he ld  t o  determine whether t h e  h o s p i t a l  was n e g l i -  

gen t  o r  ac t ed  i n t e n t i o n a l l y  i n  i t s  record  keeping a c t i v i t i e s .  

The second t r i a l  must be he ld  on t h e  i s s u e s  of  l i a b i l i t y  and 

damages i f  t h e  r e b u t t a b l e  presumption o f  negl igence a p p l i e s ,  o r  

s o l e l y  on t h e  i s s u e  of damages i f  t h e  conc lus ive ,  i r r e b u t t a b l e  

presumption o f  negl igence a p p l i e s .  I f  t h e  f i r s t  ju ry  de te rmines  

t h a t  t h e  h o s p i t a l ' s  record  keeping a c t i v i t i e s  w e r e  i n t e n t i o n a l ,  

a d i r e c t e d  v e r d i c t  on l i a b i l i t y  w i l l  be e n t e r e d  a g a i n s t  t h e  hos- 

p i t a l  accord ing  t o  t h e  Valcin  d e c i s i o n ,  and on ly  damages need 

be t r i e d .  However, i f  t h e  ju ry  determines  t h e  h o s p i t a l  was neg- 

l i g e n t  i n  i t s  r eco rd  keeping a c t i v i t i e s ,  t h e  h o s p i t a l  may r e b u t  

t h e  presumption of  n e g l i g e n t  surgery .  I f  t h e  h o s p i t a l  r e b u t s  

t h e  presumption o f  n e g l i g e n t  surgery ,  t h e  ju ry  i s  f r e e  t o  dec ide  

wi thout  a i d  of  t h e  presumption whether,  i n  f a c t ,  t h e  surgeon 

depa r t ed  from t h e  accepted s tandard  o f  c a r e ,  and i f  s o ,  whether 

such d e p a r t u r e  proximately  r e s u l t e d  i n  i n j u r y  t o  p l a i n t i f f .  How- 

e v e r ,  i f  t h e  same jury  w a s  al lowed t o  determine whether t h e  hos- 

p i t a l  ac t ed  i n t e n t i o n a l l y  i n  i t s  record  keeping a c t i v i t i e s ,  t h e  

ju ry  would have t o  be i n s t r u c t e d ,  according t o  t h e  Valdin d e c i s i o n ,  
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t o  d i s r e g a r d  a l l  ev idence  on t h e  i s s u e  o f  l i a b i l i t y ,  i f  it d e t e r -  

mines t h a t  t h e  h o s p i t a l ' s  conduct  was i n t e n t i o n a l ,  because i n  t h a t  

e v e n t  t h e  surgeon i s  c o n c l u s i v e l y  assumed t o  have performed t h e  

s u r g i c a l  procedure  n e g l i g e n t l y ,  and a  d i r e c t e d  v e r d i c t  on l i a -  

b i l i t y  w i l l  be e n t e r e d  a g a i n s t  t h e  h o s p i t a l .  Unless  two t r i a l s  

a r e  h e l d ,  t h e  same ju ry  t h a t  i s  i n s t r u c t e d  t o  de te rmine  l i a b i l i t y  

must be i n s t r u c t e d  t o  i gno re  l i a b i l i t y  i f  it f i n d s  t h e  f a i l u r e  

t o  make o r  ma in t a in  r e c o r d s  was d e l i b e r a t e .  To r e q u i r e  two 

t r i a l s  w i l l  add unnecessary  expense t o  an  a l r e a d y  overburdened 

and ove r t axed  h e a l t h  c a r e  d e l i v e r y  sys tem i n  F l o r i d a .  The pre-  

sumptions o f  neg l i gence  adopted by t h e  Th i rd  D i s t r i c t  a r e  n o t  

o n l y  i r r a t i o n a l  and i n f l e x i b l e ,  b u t  a l s o  i n e q u i t a b l e  and unwork- 

a b l e .  The d e c i s i o n  05 t h e  Thi rd  D i s t r i c t  Cour t  of Appeal adopt-  

i n g  t h e  presumpt ions  o f  neg l igence  by t h e  surgeon should  be re- 

ve r sed  . 
POINT I1 

THE DISTRICT COURT ERRED I N  HOLDING THAT 
A J U R Y  WAS ENTITLED TO FIND THAT PLAIN-  
TIFF'S CONSENT TO SURGERY WAS PROCURED 
BY FRAUD WHERE PLAINTIFF NEVER ALLEGED 
THAT SHE WAS FRAUDULENTLY INDUCED TO 
UNDERGO SURGERY. 

P r i o r  t o  undergoing su rge ry  a t  Jackson Memorial H o s p i t a l ,  

p l a i n t i f f  s i gned  two forms c o n s e n t i n g  t o  t h e  su rge ry .  The f i r s t  

form was t i t l e d ,  "Consent f o r  Ope ra t i ve  and Other S p e c i a l  Proce- 

d u r e s , "  and s t a t e s  t h a t :  

The p rocedures  l i s t e d  [ b i l a t e r a l  t u b a 1  
l i g a t i o n ]  , t h e i r  p o s s i b l e  b e n e f i t s ,  
o t h e r  methods o f  t r e a t m e n t ,  and compli- 
c a t i o n s  from su rge ry  o r  a n e s t h e s i a  have 
b e e n f u l l y e x p l a i n e d  t o  m e  by D r .  Sharpe.  
I have a l s o  been informed t h e r e  are 
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o t h e r  r i s k s  such a s  s e v e r e  l o s s  o f  
b lood ,  i n f e c t i o n ,  c a r d i a c  a r r e s t ,  e tc . ,  
t h a t  a r e  a t t e n d a n t  t o  t h e  performance 
o f  any s u r g i c a l  p rocedure .  I a n  aware 
t h a t  t h e  p r a c t i c e  o f  medic ine  and su r -  
ge ry  i s  n o t  an e x a c t  s c i e n c e ,  and I 
acknowledge t h a t  no g u a r a n t e e s  have 
been made t o  m e  concern ing  t h e  r e s u l t s  
o f  t h e  o p e r a t i o n  o r  p rocedure .  

The second f o r n ~ ,  t i t l e d ,  "Consent f o r  A u t h o r i z a t i o n  f o r  S t e r i l i -  

z a t i o n , "  s t a t e s  t h a t :  

I t  h a s  been e x p l a i n e d  t o  m e  by Doctor 
Sharpe  t h a t  t h i s  o p e r a t i o n  [ b i l a t e r a l  
t u b a 1  l i g a t i o n ]  i s  i n t ended  t o  r e s u l t  
i n  s t e r i l i t y ,  b u t  t h i s  i s  n o t  guaran- 
t e e d .  

( R .  267) Although M r s .  V a l c i n  acknowledged i n  t h e  consen t  f o r  

s t e r i l i z a t i o n  form t h a t  it had been e x p l a i n e d  t o  he r  t h a t  s ter i l i -  

t y  is  n o t  gua ran t eed ,  she  t e s t i f i e d ,  c o n t r a r y  t o  consen t  f o r  

a u t h o r i z a t i o n ,  t h a t  she  was t o l d  by someone, p r i o r  t o  s u r g e r y ,  

t h a t  " t h i s  i s  gua ran t eed . "  (R.  204) 

The Th i rd  D i s t r i c t  h e ld :  

Although t h e  a l l e g e d  o r a l  a s su r ance  o f  
one hundred p e r c e n t  e f f e c t i v e n e s s  can- 
n o t  s u p p o r t  an  a c t i o n  f o r  b r each  o f  
wa r r an ty ,  it c a n ,  a s  w i l l  be s e e n ,  sup- 
p o r t  M r s .  V a l c i n ' s  c l a i m s  t h a t  he r  
w r i t t e n  c o n s e n t s  t o  t h e  s u r g e r y  were 
f r a u d u l e n t l y  induced by t h i s  f a l s e  as -  
su r ance  . . . . 

Valc in ,  s u p r a  a t  1300. 

A t  no t i m e  d u r i n g  t h e  p roceed ings  i n  t h e  t r i a l  c o u r t  d i d  

p l a i n t i f f  a l l e g e  t h a t  s h e  was f r a u d u l e n t l y  induced t o  c o n s e n t  t o  

t h e  su rge ry .  Even a  c u r s o r y  rev iew o f  t h e  compla in t  by t h e  Th i rd  

D i s t r i c t  would have r e v e a l e d  t h a t  such  a l l e g a t i o n s  a r e  e n t i r e l y  

a b s e n t  from t h e  compla in t .  ( R .  1-6) 
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I n  American I n t e r n a t i o n a l  Land Corpora t ion  v .  Hanna, 323 

So.2d 567, 569-570 ( F l a .  1975 ) ,  t h i s  Cour t  h e l d  t h a t  a l l e g a t i o n s  

o f  f r a u d  "must appear  w i t h  r ea sonab l e  c e r t a i n t y  i n  p l a i n t i f f ' s  

compla in t . "  See a l s o  Rule 1.120 ( b )  , F l o r i d a  Rules  o f  C i v i l  Pro- -- 
cedure .  There a r e  no a l l e g a t i o n s  i n  p l a i n t i f f ' s  compla in t  t h a t  

t h e  h o s p i t a l  o r  i t s  a g e n t s  knowingly o r  i n t e n t i o n a l l y  mis repre -  

s e n t e d  m a t e r i a l  f a c t s  upon which p l a i n t i f f  was i n t ended  t o  a c t ,  

i n  o r d e r  t o  induce h e r  t o  consen t  t o  su rge ry ,  and t h a t  p l a i n t i f f  

r e l i e d  on t h e  r e p r e s e n t a t i o n s .  

Desp i t e  t h e  absence o f  any a l l e g a t i o n s  o f  f r a u d ,  t h e  

Thi rd  D i s t r i c t  r e l i e d  upon i t s  p r i o r  d e c i s i o n  i n  Morganst ine v. 

Rosomoff, 407 So.2d 941 ( F l a .  3d DCA 1 9 8 1 ) ,  t o  ho ld  t h a t  an  i s s u e  

o f  f a c t  e x i s t e d  a s  t o  whether t h e r e  was a " f r a u d u l e n t  mis repre -  

s e n t a t i o n  o f  a  m a t e r i a l  f a c t  i n  o b t a i n i n g  t h e  p a t i e n t ' s  s i gna -  

t u r e  on t h e  w r i t t e n  consen t  ...." Valc in ,  s u p r a  a t  1301. 

I n  Gruber v. Cobey, 152 F l a .  591, 12 So.2d 461, 462 

( F l a .  1943 ) ,  t h i s  Cour t  he ld :  

I n  o u r  system o f  j u r i sp rudence ,  it i s  
ax ioma t i c  t h a t  a  judgment must respond 
t o  t h e  i s s u e s  made by t h e  p l e a d i n g s .  
The judgment i n  t h i s  c a s e  f a i l s  t o  m e e t  
t h a t  r equ i rement .  I n  f a c t  it was p r ed i -  
c a t e d  on t h e o r y  n o t  set up i n  t h e  p lead-  
i n g s  o r  war ran ted  by t h e  ev idence .  I t  
i s  t h e r e f o r e  vo id  and i n e f f e c t i v e .  

Accord, C o r t i n a  v. C o r t i n a ,  98 So.2d 334 ( F l a .  1957) .  The dec i -  

s i o n  o f  t h e  Thi rd  D i s t r i c t  r a i s e d  and dec ided  t h e  i s s u e  o f  f raud-  

u l e n t  m i s r e p r e s e n t a t i o n ,  f o r  t h e  f i r s t  t i m e  on appea l .  Because 

t h e  i s s u e  o f  f r a u d u l e n t  m i s r e p r e s e n t a t i o n  was n o t  an  i s s u e  i n  

t h e  t r i a l  c o u r t ,  t h e  t r i a l  judge never  had t h e  o p p o r t u n i t y  t o  
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c o n s i d e r  t h e  i s s u e .  Because t h e  i s s u e  was never  t e n d e r e d  t o  t h e  

t r i a l  c o u r t  it was n o t  a v a i l a b l e  t o  t h e  Th i rd  D i s t r i c t  t o  d e c i d e  

on a p p e a l .  I n  d e c i d i n g  t h i s  i s s u e ,  t h e  Th i rd  D i s t r i c t  n o t  o n l y  

s t r a y e d  beyond t h e  p l e a d i n g s ,  b u t  ignored  i t s  p r i o r  ho ld ing  i n  

Ormsby v .  G i n o l f i ,  107 So.2d 272, 274 ( F l a .  3d DCA 1 9 5 8 ) ,  t h a t :  

T h i s  s u b j e c t  w a s  n o t  r a i s e d  by t h e  p lead-  
i n g s  p u r s u a n t  t o  which t h e  s m a r y  judg- 
ment w a s  e n t e r e d ,  and it fo l l ows  t h a t  it 
has  no p l a c e  on t h i s  appea l .  

To t h e  same e f f e c t ,  see Lipe v .  C i t y  o f  M i a m i ,  1 4 1  So.2d 738, 

743 ( F l a .  1 9 6 2 ) ( " M a t t e r s  n o t  p r e s e n t e d  t o  t h e  t r i a l  c o u r t  by t h e  

p l e a d i n g s  o r  r u l e d  upon by t h e  t r i a l  c o u r t  w i l l  n o t  be cons ide r ed  

by t h e  c o u r t  on a p p e a l " ) .  

The d e c i s i o n  o f  t h e  Th i rd  D i s t r i c t  on t h e  i s s u e  o f  f raud-  

u l e n t  m i s r e p r e s e n t a t i o n  i s  based upon a matter e n t i r e l y  o u t s i d e  

o f  t h e  p l e a d i n g s  and canno t  s t a n d .  C o r t i n a ,  sup ra .  

POINT I11 

THE HOSPITAL WAS ENTITLED TO A SUMMARY 
JUDGMENT ON THE ISSUES OF NEGLIGENCE AND 
INFORMED CONSENT WHERE PLAINTIFFS' ONLY 
YIEDICAL WITNESS ADMITTED THAT HE WAS 
NOT FAMILIAR WITH THE ACCEPTED STANDARD 
OF CARE, AND THEREFORE PLAINTIFFS WERE 
WITHOUT EXPERT TESTIMONY TO ESTABLISH 
THEIR CLAIMS OF MEDICAL MALPRACTICE AND 
LACK OF INFORMED CONSENT. 

The de f endan t  moved f o r  summary judgment on t h e  grounds ,  

among o t h e r s ,  t h a t  " [ p l l a i n t i f f  ha s  no proof  whatsoever t h a t  t h e  

s t e r i l i z a t i o n  p rocedure  w a s  performed w i t h o u t  p roper  p r e -ope ra t i ve  

adv i ce  t o  t h e  p a t i e n t ,  or  t h a t  t h e  s t e r i l i z a t i o n  i t s e l f  w a s  per-  

formed i n  a n e g l i g e n t  manner. " ( R .  78) 

The de f endan t  a s s e r t e d  t h e s e  grounds because  t h e  r e c o r d  

r e v e a l e d  w i t h o u t  c o n f l i c t  t h a t  p l a i n t i f f  w a s  w i thou t  nece s sa ry  
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e x p e r t  tes t imony t o  s u b s t a n t i a t e  t h e  a l l e g a t i o n s  of  her  complaint .  

During t h e  course  of d i s cove ry ,  defendant  propounded i n t e r r o g a -  

t o r i e s  r e q u e s t i n g  p l a i n t i f f s  t o  d i s c l o s e  whether t hey  intended t o  

c a l l  any e x p e r t  w i tnes ses  a t  t r i a l .  P l a i n t i f f s  responded "un- 

known a t  t h i s  t ime."  ( R .  60, ¶41) P l a i n t i f f s  a l s o  s t a t e d  t h a t  

t hey  had no t  r e t a i n e d  an e x p e r t  i n  t h e  a c t i o n .  ( R .  58, ¶36) 

P l a i n t i f f s  f i l e d  a  n o t i c e  of t r i a l  s t a t i n g  t h a t  t h e  cause  

was a t  i s s u e  and ready f o r  t r i a l .  ( R .  26) A f t e r  t h e  t r i a l  judge 

e n t e r e d  an o rde r  o f  p r e t r i a l  conference ( R .  62) and an o r d e r  set- 

t i n g  t h e  cause  f o r  t r i a l  ( R .  6 6 ) ,  p l a i n t i f f s  f i l e d  a  p r e t r i a l  

c a t a l o g  i n d i c a t i n g  t h a t  t hey  in tended  t o  c a l l  D r .  Danie l  Hammond, 

p l a i n t i f f ' s  t r e a t i n g  phys i c i an ,  a s  t h e i r  on ly  medical  w i tnes s .  

(R .  89) 

D r .  Hanmond w a s  n o t  an e x p e r t  w i tnes s ,  bu t  a  t r e a t i n g  

phys i c i an ,  who was admi t t ed ly  un fami l i a r  w i th  t h e  accepted s t an -  

da rd  of c a r e  i n  t h e  community f o r  performing a  t u b a 1  l i g a t i o n .  

(R .  119-120, 167) Because o f  h i s  l a c k  of  f a m i l i a r i t y  wi th  t h e  

s t anda rd  of  c a r e  owed by t h e  defendant ,  h i s  tes t imony could no t  

s a t i s f y  t h e  s t a n d a r d s  of  recovery set f o r t h  by t h i s  Court  i n  

Gooding v .  Un ive r s i t y  Hosp i t a l  Bui ld ing ,  Inc . ,  sup ra  a t  1018: 

To p r e v a i l  i n  a medical  ma lp rac t i ce  c a s e  
a  p l a i n t i f f  must e s t a b l i s h  t h e  fol lowing:  
t h e  s t anda rd  o f  c a r e  owed bv t h e  defen- * 
d a n t ,  t h e  de fendan t ' s  breach o f  t h e  s t an -  
dard  of c a r e ,  and t h a t  s a i d  breach proxi -  
mately caused t h e  damages claimed. - 

S i m i l a r l y ,  Sec t ion  768.45 o f  t h e  F l o r i d a  S t a t u t e  r e q u i r e s  com- 

p l i a n c e  wi th  t h e  s t anda rds  of  recovery set f o r t h  by t h e  l e g i s -  

l a t u r e  i n  o r d e r  t o  p r e v a i l  i n  an a c t i o n  f o r  medical  ma lp rac t i ce .  
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Sec t ion  768.45(1) p rov ides ,  i n  p e r t i n e n t  p a r t ,  t h a t  " the  c la imant  

s h a l l  have t h e  burden of proving by t h e  g r e a t e r  weight of evidence 

t h a t  t h e  a l l e g e d  a c t i o n s  of t h e  h e a l t h  c a r e  p rov ider  r ep re sen ted  

a  breach of  t h e  accepted s tandard  of  c a r e  f o r  t h a t  h e a l t h  c a r e  
4 /  - 

prov ide r . "  Absent an e x p e r t  who had knowledge of  t h e  accepted 

s t anda rd  of c a r e ,  p l a i n t i f f  was simply wi thout  proof of e s s e n t i a l  

e lements  of her  cause  of  a c t i o n .  The t r i a l  judge e n t e r e d  a  f i n a l  

summary judgment f o r  defendant  because it appeared wi thout  genuine 

i s s u e  a s  t o  any m a t e r i a l  f a c t  "based upon t h e  p l ead ings ,  answers 

t o  i n t e r r o g a t o r i e s ,  d e p o s i t i o n s ,  and t h e  P re -Tr i a l  c a t a l o g s  of  

t h e  p a r t i e s  ... t h a t  Daniel  0 .  Hammond, M.D. was t h e  on ly  physi-  

c i a n  l i s t e d  by t h e  P l a i n t i f f s  a s  a  medical  e x p e r t  w i t n e s s  ...." 
(R.  264) 

The t r i a l  judge p r o p e r l y  e n t e r e d  summary judgment f o r  t h e  

defendant  based upon t h e  a f f i r m a t i v e  showing t h a t  p l a i n t i f f s '  

medical  w i tnes s  was wi thout  knowledge of  t h e  accepted s t anda rd  of 

c a r e ,  and t h e r e f o r e  was u n q u a l i f i e d  t o  o f f e r  e x p e r t  medical  tes- 

timony i n  suppor t  of p l a i n t i f f ' s  a l l e g a t i o n s  of  medical  n e g l i -  

gence. I n  Hol l  v.  T a l c o t t ,  191 So.2d 4 0 ,  47 (F l a .  1966) ,  t h i s  

Court he ld  t h a t  a  defendant  may show t h e  absence of genuine 

i s s u e s  of m a t e r i a l  f a c t  by "showing conc lus ive ly  t h a t  t h e  p l a i n -  

t i f f  i s  unable t o  p r e s e n t  r e q u i s i t e  proof of  neg l igence  charged 

i n  t h e  p l ead ings . "  Because p l a i n t i f f s '  medical  w i tnes s  could n o t  

4 /  Sec t ion  768.45(1) was amended i n  1985 t o  r e q u i r e  t h e  c la imant  t o  - 
prove t h a t  t h e  a c t i o n s  o f  t h e  h e a l t h  c a r e  p rov ide r  r ep re sen ted  a  
breach of t h e  " p r e v a i l i n g  p r o f e s s i o n a l  s t anda rd  o f  c a r e  f o r  t h a t  
h e a l t h  c a r e  p rov ide r . "  
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t e s t i f y  t o  t h e  accep ted  s t anda rd  o f  c a r e ,  it was c o n c l u s i v e l y  

e s t a b l i s h e d  t h a t  p l a i n t i f f  was w i thou t  a b i l i t y  t o  produce e x p e r t  

medical  t e s t imony  i n  suppo r t  o f  h e r  a l l e g a t i o n s  o f  neg l i gence .  

Sims v. H e l m s ,  345 So.2d 721 ( F l a .  1977 ) ;  Thonlas V.  B e r r i o s ,  

348 So.2d 905 ( F l a .  2d DCA 1977 ) .  

A f t e r  t h e  t r i a l  c o u r t  e n t e r e d  f i n a l  summary judgment, 

p l a i n t i f f  f i l e d  a  motion f o r  r e h e a r i n g  s t a t i n g  t h a t  "new ev idence  

was r e v e a l e d "  t o  p l a i n t i f f s '  a t t o r n e y  i n  a  d i s c u s s i o n  w i t h  D r .  

Hammond. P l a i n t i f f s  submi t ted  an  a f f i d a v i t  from D r .  Hammond 

s t a t i n g  t h a t  t h e  consen t  forms s igned  by p l a i n t i f f  should  have 

warned o f  t h e  s p e c i f i c  r i s k  o f  an  e c t o p i c  pregnancy,  and t h a t  a  

f a i l u r e  t o  warn o f  t h i s  f a c t  " f a l l s  below t h e  s t a n d a r d  o f  c a r e  

o f  any p h y s i c i a n  performing a  b i l a t e r a l  t u b a l  l i t i g a t i o n  [ s i c ]  i n  

t h i s  community . . . ." (R .  252-253) 

The t r i a l  judge,  i n  h i s  d i s c r e t i o n ,  r e j e c t e d  t h e  a f f i -  

d a v i t  a s  unt imely .  (R .  256) The t r i a l  judge was empowered w i t h  

d i s c r e t i o n  i n  d e c l i n i n g  t o  c o n s i d e r  an  a f f i d a v i t  f i l e d  f o r  t h e  

f i r s t  t i m e  w i t h  a  motion f o r  r e h e a r i n g .  Coffman Rea l t y  Inc .  v .  

Tosochatchee Game P r e s e r v e ,  I n c . ,  413 So.2d 1 ( F l a .  1982) a f f i r m -  

i n g  381 So.2d 1164 ( F l a .  5 t h  DCA 1980 ) .  Moreover, i n  h i s  a f f i -  

d a v i t  D r .  Hammond does  n o t  r e f u t e  o r  q u a l i f y  h i s  e a r l y  admiss ion 

t h a t  he was n o t  f a m i l i a r  w i t h  t h e  accep ted  s t a n d a r d  o f  c a r e  " f o r  

performing a  t u b a l  l i g a t i o n  among t h e  p h y s i c i a n s  i n  t h i s  com- 

munity .. . ." (R .  119-120) 

The t h e o r i e s  o f  l i a b i l i t y  advanced by p l a i n t i f f  - n e g l i -  

gence i n  t h e  performance of  t h e  su rge ry  and l a c k  o f  informed 
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consent - both r e q u i r e d  e x p e r t  medical  tes t imony i n  o r d e r  t o  

e s t a b l i s h  t h e  accepted s t anda rd  o f  c a r e .  Thomas v.  B e r r i o s ,  

348 So.2d 905, 908 (F l a .  2d DCA 1977) .  A s  p l a i n t i f f  was con- 

c l u s i v e l y  shown t o  be wi thout  e x p e r t  medical  tes t imony t o  sup- 

p o r t  h e r  a l l e g a t i o n s  o f  negl igence and l a c k  of  informed consen t ,  

t h e  t r i a l  c o u r t  c o r r e c t l y  e n t e r e d  summary f i n a l  judgment i n  

f avo r  of defendant .  Sims v. H e l m s ,  supra .  

CONCLUSION 

The d e c i s i o n  of  t h e  Thi rd  D i s t r i c t  Court  of Appeal 

r e v e r s i n g  t h e  judgment o f  t h e  t r i a l  c o u r t  should be quashed. 

Respec t fu l ly  submit ted,  

WALTON LANTAFF SCHROEDER & CARSON 
At torneys  f o r  P e t i t i o n e r  
900 Al f r ed  I. duPont Bui ld ing  
M i a m i ,  F l o r i d a  33131 
(305) 379-6411 
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