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I N  THE SUPREME COURT OF FLORIDA 

CASE NO. 67,673 

PUBLIC HEALTH TRUST OF 
DADE COUNTY, d / b / a  JACKSON 
MEMORIAL HOSPITAL, 

P e t i t i o n e r ,  
ON PETITION FOR REVIEW 

VS. FROM THE DISTRICT COURT OF 
APPEAL, THIRD DISTRICT 

GREGORIA VALCIN and GERARD 
VALCIN, he r  husband, 

Respondents.  

REPLY BRIEF OF PETITIONER 
ON THE MERITS 

STATEPZNT OF THE CASE AND FACTS 

A f t e r  s t a t i n g  t h a t  " t h e  f a c t s  o f  t h i s  case are n e i t h e r  com- 

p l e x  nor  l e n g t h y , "  t h e  r e sponden t s  ( h e r e i n a f t e r  p l a i n t i f f s )  have 

set f o r t h  an e igh teen-page  s t a t e m e n t  o f  t h e  c a s e  and f a c t s  i n  which 

t h e y  i g n o r e  t h e  b a s i s  upon which t h e  t r i a l  c o u r t  g r a n t e d  defen-  

d a n t ' s  motion f o r  summary judgment. ( B r i e f  o f  Respondents ,  p .  1) 

The de f endan t  moved f o r  and t h e  t r i a l  c o u r t  g r a n t e d  a  summary judg- 

ment i n  t h i s  case because  t h e  r e c o r d  c o n c l u s i v e l y  shows t h a t  p l a i n -  

t i f f s '  o n l y  medical  w i t n e s s ,  D r .  Dan i e l  Hammond, admi t t ed  i n  no un- 

c e r t a i n  t e r m s  t h a t  he  i s  n o t  f a m i l i a r  w i t h  t h e  s t a n d a r d  o f  c a r e  

a p p l i c a b l e  t o  t h e  s u r g i c a l  p rocedure  performed on M r s .  Va l c in .  D r .  

Hamrnond s t a t e d  t h a t  he w a s  n o t  f a m i l i a r  w i t h  t h e  accep t ed  s t a n d a r d  

o f  c a r e  f o r  pe r fo rming  a  t u b a 1  l i g a t i o n  " [ b l ecause  I have n o t  in -  

q u i r e d  abou t  it, number one ,  and number two, s i n c e  I ' v e  n o t  f r a t e r -  

n i z e d  w i t h  t h e  o b s t e t r i c i a n s  i n  t h i s  sense." (R .  119-120) P l a i n -  
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CORM L.10 

t i f f s  have t o t a l l y  ignored t h e  f a c t  t h a t  because D r .  Hammond was 

no t  f a m i l i a r  wi th  t h e  accepted s t anda rd  of  c a r e ,  p l a i n t i f f s  were 

wi thout  e x p e r t  medical  tes t imony i n  a  c a s e  r e q u i r i n g  e x p e r t  t es t i -  

mony. 

D r .  Hammond d i d  no t  t e s t i f y  t h a t  h i s  l a c k  of  f a m i l i a r i t y  

wi th  t h e  accepted s t anda rd  o f  c a r e  was i n  any way r e l a t e d  t o  t h e  

e x i s t e n c e  o r  non e x i s t e n c e  of  an o p e r a t i v e  no te .  Nor d i d  he t e s -  

t i f y  t h a t  he would have been f a m i l i a r  wi th  t h e  accepted s t anda rd  

o f  c a r e  i f  an o p e r a t i v e  no te  e x i s t e d .  The e x i s t e n c e  o r  non e x i s -  

t e n c e  of  an o p e r a t i v e  no te  was never shown, on t h i s  r eco rd ,  t o  be 

r e l e v a n t  t o  D r .  Hammond's l a c k  o f  f a m i l i a r i t y  wi th  t h e  accepted 

s t anda rd  of  c a r e .  P l a i n t i f f s  do n o t  address  t h i s  f a c t  i n  t h e i r  

b r i e f .  

Defendant d i d  no t  move f o r  nor o b t a i n  a  summary judgment 

f o r  t h e  reason  suggested by p l a i n t i f f s  a t  page twenty-four of  t h e i r  

b r i e f ,  namely, t h a t  wi thout  an o p e r a t i v e  no te ,  p l a i n t i f f s '  medical  

w i tnes s  could n o t  formulate  an op in ion  e s t a b l i s h i n g  t h a t  t h e  defen- 

d a n t ' s  conduct depar ted  from t h e  accepted s t anda rd  o f  ca re .  To 

t h e  c o n t r a r y ,  defendant  moved f o r  a  s m a r y  judgment because p l a i n -  

t i f f s  w e r e  wi thout  an e x p e r t  inasmuch a s  D r .  Hammond admit ted t h a t  

he was no t  f a m i l i a r  wi th  t h e  accepted s t anda rd  o f  c a r e  a p p l i c a b l e  

t o  a l l e g a t i o n s  upon which defendant  was charged wi th  neg l igence ,  

e i t h e r  i n  t h e  performance o f  t h e  su rge ry  o r  i n  informing p l a i n t i f f  

of  t h e  r i s k s  i n c i d e n t a l  t h e r e t o .  (R.  78)  A s  p l a i n t i f f s  f a i l  t o  

add res s  t h i s  i s s u e ,  it must be assumed t h a t  p l a i n t i f f s  ag ree  t h a t  

t h e i r  medical  w i tnes s  was wi thout  knowledge o f  t h e  accepted s t an -  

dard of  c a r e .  
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P l a i n t i f f s  a l s o  t o t a l l y  ignore  i n  t h e i r  l eng thy  s ta tement  

of  t h e  ca se  and f a c t s ,  and f a i l  t o  e x p l a i n  how D r .  Hammond, given 

h i s  l a c k  of  f a m i l i a r i t y  w i th  t h e  accepted s tandard  o f  c a r e  a p p l i -  

c a b l e  t o  t h e  su rge ry  performed on p l a i n t i f f ,  could q u a l i f y  a s  an 

e x p e r t  on t h e  adequacy of  t h e  handwri t ten no te .  

While s t e a d f a s t l y  main ta in ing  t h a t  no )ope ra t ive  no te  e x i s t -  

e d ,  p l a i n t i f f s  a l s o  ignore  t h e  p o r t i o n  o f  t h e  tes t imony o f  D r .  

Hammond where he s t a t e d  t h a t  t h e r e  was an " o p e r a t i v e  no te  on t h e  

p rog res s  n o t e , "  and t h a t  " t h e  o p e r a t i n g  doc tor  d i d  make a  b r i e f  

handwri t ten no te . "  (R. 154, 169) Concerning t h i s  handwri t ten ogera- 

t i v e  n o t e ,  D r .  Hammond t e s t i f i e d  t h a t  t h i s  no t e  was n o t  "an opera- 

t i v e  no te  o f  a  l e g i t i m a t e  v a r i e t y . "  (R. 154-155) However, p l a i n -  

t i f f s  were wi thout  any tes t imony from a  q u a l i f i e d  e x p e r t  F J ~ O  was 

f a m i l i a r  w i th  t h e  accepted s tandard  o f  c a r e  f o r  t h e  surgery  desc r ib -  

ed i n  t h e  handwri t ten no te ,  a s  t o  whether t h e  o p e r a t i v e  no te  was of  

a  l e g i t i m a t e  o r  i l l e g i t i m a t e  v a r i e t y .  

Respondents'  s t a tement  of  t h e  c a s e  and f a c t s  i s  a l s o  t o t a l -  

l y  s i l e n t  a s  t o  p e t i t i o n e r ' s  con ten t ion  t h a t  t h e r e  a r e  no a l l e g a -  

t i o n s  i n  t h e  p l ead ings ,  and t h a t  no motions of  any type  w e r e  eve r  

f i l e d  i n  t h e  t r i a l  c o u r t  ques t ion ing  i n  any r e s p e c t  t h e  s u f f i c i e n c y  

o r  t h e  adequacy of  t h e  h o s p i t a l ' s  medical  r eco rds .  Respondents 

s t a t e  a t  page one o f  t h e i r  b r i e f  t h a t  t h e  h o s p i t a l  f a i l e d  " t o  main- 

t a i n  and produce [upon p l a i n t i f f s '  demand] s t a t u t o r i l y  r e q u i r e d  

m a t t e r s  ...." However, a t  no p l a c e  i n  t h e i r  b r i e f  do respondents  

r e v e a l  t h a t  t h i s  con ten t ion  was eve r  r a i s e d  i n  t h e  t r i a l  c o u r t .  

Nor can respondents  p o i n t  t o  any p l a c e  i n  t h e  r eco rd  where t h e  

t r i a l  judge was eve r  g iven  t h e  oppor tun i ty  t o  p a s s  upon t h e  ques- 
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t i o n .  I n s t e a d  of  g iv ing  t h e  t r i a l  judge d i s c r e t i o n  t o  dec ide  what 

should be done, i f  anything,  when a  p a r t y  cha l l enges  t h e  s u f f i c i e n c y  

o f  m a t t e r s  produced du r ing  d i scove ry ,  t h e  Thi rd  D i s t r i c t  adopted a  

per  s e  r u l e  o f  law which, u n l e s s  quashed by t h i s  Court ,  w i l l  govern 

h o s p i t a l s  i n  a l l  c a s e s  where t h e  adequacy o r  t h e  e x i s t e n c e  o f  medi- 

c a l  r e c o r d s  i s  cha l lenged .  

PRELIMINARY STATEPENT 

A t  pages 2 7  through 45  o f  t h e i r  b r i e f ,  p l a i n t i f f s  have r e -  

versed t h e  o r d e r  of t h e  i s s u e s  p re sen ted  by p e t i t i o n e r ,  and have 

chosen t o  d i s c u s s  l a s t ,  p e t i t i o n e r ' s  f i r s t  p o i n t  concerning t h e  

adopt ion by t h e  Third  D i s t r i c t  o f  t h e  r e b u t t a b l e  and conc lus ive  

i r r e b u t t a b l e  presumptions of  negl igence a p p l i c a b l e  t o  h o s p i t a l s .  

Because of  t h e  importance of  t h i s  i s s u e  i n  changing t h e  law a p p l i -  

c a b l e  t o  h o s p i t a l s ,  p e t i t i o n e r  w i l l  address  t h e  i s s u e s  i n  t h e i r  

o r i g i n a l  o r d e r .  

ARGUMENT 

POINT I 

THE DISTRICT COURT ERRED I N  ADOPTING A 
REBUTTABLE AS WELL AS A CONCLUSIVE,IRRE- 
BUTTABLE PRESUMPTION OF NEGLIGENCE APPLI- 
CABLE TO ALL HOSPITALS I N  FLORIDA. 

P l a i n t i f f s  contend t h a t  t h e  D i s t r i c t  Court  d i d  no t  i n t end  

t o  adopt t h e  r e b u t t a b l e  and conc lus ive ,  i r r e b u t t a b l e  presumptions 

of  negl igence a s  a  "pure"  mat te r  of  law. (Br i e f  of  Respondents, 

p. 16) 

I n  a c t u a l i t y ,  t h e  Third  D i s t r i c t  adopted two d i f f e r e n t  

r u l e s  o f  law. The f i r s t  r u l e  of  law adopts  a  r e b u t t a b l e  and a  

conc lus ive ,  i r r e b u t t a b l e  presumption of  negl igence a p p l i c a b l e  t o  
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h o s p i t a l s  when a  su rgeon ' s  o p e r a t i v e  note  i s  a l l e g e d  t o  be miss ing ,  

a s  fol lows:  

[ W l e  deem it f a i r  t o  p r e l i m i n a r i l y  impose upon t h e  
h o s p i t a l  t h e  burden o f  proving by t h e  g r e a t e r  
weight o f  t h e  evidence t h a t  t h e  r e c o r d s  a r e  no t  
miss ing due t o  an i n t e n t i o n a l  o r  d e l i b e r a t e  a c t  o r  
omiss ion on t h e  p a r t  o f  t h e  h o s p i t a l  o r  i t s  em-  
p loyees .  I f  t h e  f a c t - f i n d e r ,  under a p p r o p r i a t e  
i n s t r u c t i o n s ,  determines  t h a t  t h e  h o s p i t a l  has  sus-  
t a i n e d  i t s  burden of  showing t h a t  [ t h e  surgeon] 
d i d  n o t  d e l i b e r a t e l y  omit making an o p e r a t i v e  re- 
p o r t  o r ,  i f  one was made, t h a t  t h e  h o s p i t a l  d i d  n o t  
d e l i b e r a t e l y  remove o r  d e s t r o y  t h e  r e p o r t ,  t hen  t h e  
f a c t  t h a t  t h e  record  i s  s t i l l  miss ing  w i l l  merely 
r a i s e  a  presumption t h a t  t h e  s u r g i c a l  procedure  was 
n e g l i g e n t l y  performed, which presumption may be r e -  
b u t t e d  by t h e  h o s p i t a l  by t h e  g r e a t e r  weight o f  t h e  
evidence.  However, i f  t h e  f a c t - f i n d e r  is  no t  s a t i s -  
f i e d  t h a t  t h e  r eco rds  a r e  miss ing  due t o  inadver-  
t ence  o r  neg l igence ,  t hen  a  conc lus ive ,  i r r e b u t t a b l e  
presumption t h a t  t h e  s u r g i c a l  procedure was n e g l i -  
g e n t l y  performed w i l l  a r i s e ,  and judgment a s  t o  l i a -  
b i l i t y  s h a l l  be e n t e r e d  i n  favor  of  [ p l a i n t i f f ] .  

(App. 12-13) The Third  ~ i s t r i c t ' s  ho ld ing  s e t s  f o r t h  a  r u l e  of  

law a p p l i c a b l e  t o  h o s p i t a l s .  Although p l a i n t i f f s  s t a t e  t h a t  t h e  

c o u r t ' s  ho ld ing  does  n o t  i n  f a c t  announce a  r u l e  o f  law, a s  an 

a p p e l l a t e  c o u r t ,  t h e  d i s t r i c t  c o u r t  i s  l i m i t e d  i n  i t s  review capac- 

i t y  t o  s e t t l i n g  q u e s t i o n s  of  law, and i s  n o t  au tho r i zed  t o  review 

o r  dec ide  q u e s t i o n s  o f  f a c t .  Cr ipe  v.  A t l a n t i c  F i r s t  Nat iona l  Bank, 

422 So.2d 820, 821 (F l a .  1982) ;  Manufacturers Nat iona l  Bank o f  

Hialeah v .  Canmont I n t ' l ,  I nc . ,  322 So.2d 565 (F l a .  3d DCA 1975) .  

The second r u l e  o f  law adopted by t h e  Thi rd  D i s t r i c t  i s  

much more i n c l u s i v e  t han  t h e  f i r s t  r u l e .  A f t e r  s t a t i n g  t h e  r u l e  

of  l a w ,  a s  set f o r t h  above, which i s  a p p l i c a b l e  t o  h o s p i t a l s ,  t h e  

Third  D i s t r i c t  announced t h a t  i t s  ho ld ing  a s  t o  h o s p i t a l s  i s  i n  

f a c t  a p p l i c a b l e  t o  a l l  h e a l t h  c a r e  p r o v i d e r s ,  i n  g e n e r a l .  A s  

s t a t e d  by t h e  Thi rd  D i s t r i c t :  

-5 -  
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Thus, w e  ho ld  t h a t  where a  h e a l t h  c a r e  p r o v i d e r ,  
s t a t u t o r i l y  and m o r a l l y  charged w i t h  t h e  r e s p o n s i -  
b i l i t y  o f  making and m a i n t a i n i n g  r e c o r d s  a s  p a r t  
o f  i t s  o b l i g a t i o n  t o  promote t h e  s a f e  and ade- 
q u a t e  t r e a t m e n t  o f  p a t i e n t s ,  n e g l i g e n t l y  f a i l s  t o  
do s o ,  such h e a l t h  c a r e  p r o v i d e r  s h a l l  have t h e  
burden o f  p rov ing  t h a t  t h e  t r e a t m e n t  which such 
mi s s ing  r e c o r d s  would r e f l e c t  was performed non- 
n e g l i g e n t l y ;  and t h a t  where such h e a l t h  c a r e  pro-  
v i d e r  i n t e n t i o n a l l y  f a i l s  t o  make o r  ma in t a in  
such r e c o r d s ,  t h e  t r e a t m e n t  which such m i s s i n g  
r e c o r d s  would r e f l e c t  s h a l l  be deemed n e g l i g e n t  
and t h e  p r o v i d e r  adjudged l i a b l e .  

(App. 13)  D e s p i t e  t h e s e  unambiguous h o l d i n g s  by t h e  T h i r d  D i s t r i c t ,  

p l a i n t i f f s  con tend  t h a t  " [ i l r r e s p e c t i v e  o f  what t h e  de f endan t  a s -  

serts th roughout  i t s  b r i e f , "  t h e  D i s t r i c t  Cour t  d i d  n o t  i gno re  t h i s  

C o u r t ' s  h o l d i n g i n H i n e  v .  Fox, 8 9  So.2d 1 3  ( F l a .  1 9 5 6 ) ,  t h a t  i n  med- 

i c a l  m a l p r a c t i c e  c a s e s  "neg l i gence  w i l l  n o t  be presumed bu t  must be 

proved."  ( B r i e f  o f  Respondents ,  p.  23) 

The T h i r d  D i s t r i c t  n o t  o n l y  over looked  t h e  r u l e  o f  law an- 

nounced by t h i s  Cour t  i n  Hine v .  Fox, s u p r a ,  b u t  a l s o  d i s r e g a r d e d  

t h e  numerous d e c i s i o n s  o f  t h i s  Cour t  c i t e d  i n  p e t i t i o n e r ' s  main 

b r i e f  t h a t  p resumpt ions  r e s u l t  i n  a  d e n i a l  o f  due  p r o c e s s  and a r e  

i n v a l i d  u n l e s s  t h e r e  i s  a  r a t i o n a l  connec t i on  between t h e  f a c t  

proved and t h e  u l t i m a t e  f a c t  presumed, and t h e r e  i s  a  r i g h t  t o  

r e b u t  i n  a  f a i r  manner. (B r i e f  o f  P e t i t i o n e r ,  p.  15 )  

P l a i n t i f f s  seem t o  deny t h a t  t h e  D i s t r i c t  Cour t  adopted 

e i t h e r  t h e  r e b u t t a b l e  o r  c o n c l u s i v e ,  i r r e b u t t a b l e  presumpt ions  o f  

neg l i gence ,  s t a t i n g  a t  page 39 o f  t h e i r  b r i e f  t h a t  " t h e  o n l y  

' change '  t h a t  t h e  D i s t r i c t  Cour t  o f  Appeal,  Th i rd  D i s t r i c t ,  e f f e c -  

t u a t e d  was t o  s h i f t  t h e  burden o f  p r o o f .  No r e s t r i c t i o n s  a r e  

p l aced  on  t h e  de f endan t . "  Moreover, c o n t r a r y  t o  t h e  r u l e  o f  law 

announced by t h e  Th i rd  D i s t r i c t ,  p l a i n t i f f s  deny a l t o g e t h e r  t h a t  
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FORM L-10 

t h e  D i s t r i c t  Court  adopted a  conc lus ive ,  i r r e b u t t a b l e  presumption 

of  neg l igence .  P l a i n t i f f s  engage i n  hyperbole by s t a t i n g  a t  page 

38 of t h e i r  b r i e f :  

I t  i s  p a t e n t  from an examination o f  t h e  D i s t r i c t  
C o u r t ' s  op in ion  t h a t  t h e  D i s t r i c t  Court  d i d  n o t  
i n t end  t h e  aqgr ieved defendant  t o  have no oppor- 
t u n i t y  t o  r e b u t  t h e  conc lus ive ,  i r r e b u t t a b l e  p re -  
sumpion o f  neg l igence  and a  f a i r  r ead ing  of  i t s  
op in ion  does  n o t  l ead  one t o  t h a t  conc lus ion .  
[Emphasis supp l i ed ]  

P l a i n t i f f s '  a n a l y s i s  o f  t h e  Third  D i s t r i c t ' s  ho ld ing  i s  u t t e r l y  con- 

t r a d i c t o r y ,  and i r r e c o n c i l a b l e  w i th  t h e  a c t u a l  holding o f  t h e  c o u r t .  

I n  adopt ing  t h e  r e b u t t a b l e  and conc lus ive ,  i r r e b u t t a b l e  pre-  

sumptions of  neg l igence ,  t h e  Thi rd  D i s t r i c t  ignored t h i s  C o u r t ' s  

admonition i n  Lipe v .  C i t y  o f  M i a m i ,  1 4 1  So.2d 738, 743 IFla.  1962) ,  

t h a t :  

I t  i s  a  r u l e  o f  long  s t a n d i n g  t h a t  on appea l  t h i s  
Court  w i l l  con f ine  i t s e l f  t o  a  review o f  t hose  
q u e s t i o n s ,  and on ly  those  q u e s t i o n s  which w e r e  
be fo re  t h e  t r i a l  c o u r t .  ~ a t t e r s  n o t  p re sen ted  t o  
t h e  t r i a l  c o u r t  by t h e  p l ead ings  o r  r i l e d  upon by 
t h e  t r i a l  c o u r t  w i l l  no t  be cons idered  bv t h i s  

L 

Court  on appeal .  [Emphasis supp l i ed ]  

P l a i n t i f f s  have no t  favored t h i s  Court  w i th  any r e f e r e n c e s  t o  t h e  

r eco rd  showing t h a t  t h e  e x i s t e n c e  o r  adequacy o f  t h e  d e f e n d a n t ' s  

h o s p i t a l  r e c o r d s  was eve r  r a i s e d  a s  an i s s u e  o r  r u l e d  upon by t h e  

t r i a l  c o u r t .  A s  t h i s  i s s u e  obviously  was no t  t endered  t o  t h e  t r i a l  

judge, it was no t  a v a i l a b l e  t o  t h e  p a r t i e s  f o r  review on appea l  by 

t h e  D i s t r i c t  Court .  Mariani  v.  Schleman, 94 So.2d 829, 832 (F l a .  

I n  o r d e r  t o  j u s t i f y  t h e  adopt ion of  t h e  r e b u t t a b l e  and con- 

c l u s i v e ,  i r r e b u t t a b l e  presumptions of  neg l igence ,  t h e  Third  D i s t r i c t  

r a i s e d  t h e  i s s u e  f o r  t h e  f i r s t  t i m e  on appea l ,  and r e l i e d  upon t h e  
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tes t imony of  a  medical  w i tnes s  who i s  admi t ted ly  no t  q u a l i f i e d  a s  

an e x p e r t  because he i s  no t  f a m i l i a r  w i th  t h e  accepted s t anda rd  
1/ - 

of care. The Thi rd  D i s t r i c t  a l s o  weighed t h e  tes t imony of  D r .  

Hammond on an i s s u e  which was never r a i s e d  by t h e  p l ead ings  nor 

r u l e d  upon by t h e  t r i a l  c o u r t ,  c o n t r a r y  t o  t h i s  C o u r t ' s  holding i n  

Yost v .  Miami T r a n s i t  Co., 66 So.2d 2 1 4  (F l a .  1953) ,  t h a t  i n  

m a t t e r s  o f  summary judgment " n e i t h e r  t h e  t r i a l  c o u r t  nor t h e  appel-  

l a t e  c o u r t  i s  j u s t i f i e d  i n  weighing f h c t s  and meting o u t  j u s t i c e  

accord ing  t o  t h e  conc lus ion  reached."  

On t h e  one hand, D r .  Hammond t e s t i f i e d  t h a t  t h e r e  was "an 

o p e r a t i v e  no te  on t h e  p rog res s  n o t e , "  (R .  154) and t h a t  t h e  "oper- 

a t i n g  d o c t o r  d i d  make a  b r i e f  handwr i t t en  no te . "  (R.  169) On t h e  

o t h e r  hand, D r .  Hamn~ond s t a t e d  t h a t  t h e  o p e r a t i v e  no te  was n o t  o f  

a  " l e g i t i m a t e  v a r i e t y "  because,  i n  h i s  op in ion ,  t h e r e  should have 

been "a  no te  t h a t  i s  w r i t t e n  i n  longhand o f  a  d e t a i l e d  n a t u r e  ...." 
(R.  154-155) P l a i n t i f f s ,  however, w e r e  wi thout  any tes t imony from 

a  q u a l i f i e d  e x p e r t  who was f a m i l i a r  w i th  t h e  accepted s tandard  o f  

c a r e  f o r  t h e  surgery  desc r ibed  i n  t h e  handwri t ten n o t e ,  and t h e r e -  

f o r e  whether t h e  o p e r a t i v e  no te  was o f  a  l e g i t i m a t e  v a r i e t y  o r  n o t ,  

a s  contended by D r .  Hammond. The t r i a l  c o u r t  e x p r e s s l y  s t a t e d  i n  

t h e  f i n a l  summary judgment t h a t  it was g r a n t i n g  d e f e n d a n t ' s  motion 

f o r  summary judgment because t h e  p l a i n t i f f s '  p r e - t r i a l  caha log  d i s -  

c lo sed  " t h a t  Daniel  0 .  H m o n d ,  M.D. was t h e  on ly  phys i c i an  l i s t e d  

I/ See s768.45, F.S. (1981) ,  wherein t h e  l e g i s l a t u r e  s t a t e d  t h a t  - - " [t] he accepted s tandard  o f  c a r e  f o r  a  g iven h e a l t h  c a r e  p rov ider  
s h a l l  be t h a t  l e v e l  of  c a r e ,  s k i l l ,  and t r ea tmen t  which i s  recog- 
n ized  by a  reasonably  prudent  s i m i l a r  h e a l t h  c a r e  p rov ide r  a s  be- 
ing  accep tab le  under s i m i l a r  c o n d i t i o n s  and c i rcwns tances . "  

WALTON LANTAFF SCHROEDER & CARSON 
900 ALFRED I .  DUPONT BUILDING. MIAMI .  FLORIDA, 33131. TELEPHONE (AREA CODE 305) 379-6411 



by P l a i n t i f f s  a s  a  medica l  e x p e r t  w i t n e s s ,  " (emphasis  s u p p l i e d )  , 

and t h e r e f o r e  de fendan t  was e n t i t l e d  t o  a  summary judgment a s  a  

ma t t e r  o f  law. ( R .  264) Obviously ,  i f  an  e x p e r t  who i s  f a m i l i a r  

w i t h  t h e  accep t ed  s t a n d a r d  o f  c a r e  can  s ay  t h a t  t h e  s u r g e o n ' s  

handwr i t t en  n o t e  i s  o f  a  l e g i t i m a t e  v a r i e t y ,  t h i s  t e s t imony  would 

have t o  be weighed a g a i n s t  t h e  t e s t imony  o f  D r .  Hammond, who i s  

n o t  f a m i l i a r  w i t h  t h e  accep t ed  s t a n d a r d  o f  c a r e ,  t h a t  t h e  hand- 

w r i t t e n  n o t e  i s  n o t  o f  a  l e g i t i m a t e  v a r i e t y .  Although t h e  r e c o r d  

c o n c l u s i v e l y  e s t a b l i s h e d  t h a t  p l a i n t i f f s  do n o t  have a n  e x p e r t  who 

i s  f a m i l i a r  w i t h  t h e  accep t ed  s t a n d a r d  o f  c a r e ,  t h e  T h i r d  D i s t r i c t  

weighed D r .  Harnmond's t e s t imony  and found t h a t  d e s p i t e  h i s  admi t t ed  

l a c k  o f  f a m i l i a r i t y  w i t h  t h e  accep t ed  s t a n d a r d  o f  c a r e ,  he  i s  i n  

f a c t  f a m i l i a r  w i t h  t h e  accep t ed  s t a n d a r d  o f  c a r e .  

Another i l l u s t r a t i o n  o f  t h e  D i s t r i c t  C o u r t ' s  weighing o f  

t h e  ev idence  appea r s  i n  f o o t n o t e  one  o f  t h e  c o u r t  ' s  o p i n i o n  r ende r -  

e d  on  " a p p e l l e e  ' s  blot i o n  f o r  C l a r i f i c a t i o n  and Rehear ing.  " (App . 
15-16) The c o u r t  s t a t e d :  

Cont ra ry  t o  a p p e l l e e ' s  c o n t e n t i o n ,  o u r  o p i n i o n  i n  
t h i s  c a s e  d i d  n o t  impose upon t h e  h o s p i t a l  t h e  re- 
s p o n s i b i l i t y  o f  s u p e r v i s i n g  t h e  c h a r a c t e r  o r  q u a l i -  
t y  o f  t h e  c o n t e n t s  o f  t h e  o p e r a t i v e  no t e .  

(App. 1 6 )  Y e t ,  t h e  Th i rd  D i s t r i c t  r e j e c t e d  t h e  ho ld ing  o f  t h e  t r i a l  

c o u r t  t h a t  D r .  Hammond was n o t  q u a l i f i e d  a s  an e x p e r t  medical  w i t -  

n e s s  because  o f  h i s  l a c k  o f  f a m i l i a r i t y  w i t h  t h e  accep t ed  s t a n d a r d  

o f  c a r e ,  and accep t ed  D r .  Hammond's t e s t imony  t h a t  t h e  handwr i t t en  

n o t e  on t h e  p r o g r e s s  c h a r t  was n o t  o f  a  l e g i t i m a t e  v a r i e t y  because  

it was n o t  o f  a  " d e t a i l e d  n a t u r e . "  (R .  154-155) C l e a r l y ,  i n  any 

t r i a l ,  based upon t h e  T h i r d  D i s t r i c t ' s  r e s o l u t i o n  o f  t h e  i s s u e ,  

t h e  j u r y  would have t o  d e c i d e  whether  t h e  handwr i t t en  n o t e  i s  o f  
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a  l e g i t i m a t e  o r  i l l e g i t i m a t e  v a r i e t y .  I f  it i s  o f  a  l e g i t i m a t e  

v a r i e t y ,  it q u a l i f i e s  a s  an o p e r a t i v e  n o t e .  S i m i l a r l y ,  i f  an  

e x p e r t ,  who is  f a m i l i a r  w i t h  t h e  accep t ed  s t a n d a r d  o f  c a r e ,  tes t i -  

f i e s  t h a t  t h e r e  is  s u f f i c i e n t  d e t a i l  i n  t h e  handwr i t t en  n o t e ,  t h e n  

an o p e r a t i v e  n o t e  e x i s t s .  By a c c e p t i n g  t h e  t e s t imony  o f  D r .  Ham- 

mond, who i s  n o t  f a m i l i a r  w i t h  t h e  accep t ed  s t a n d a r d  o f  c a r e ,  t h e  

Th i rd  D i s t r i c t  i s  indeed imposing upon t h e  h o s p i t a l  t h e  r e spons i -  

b i l i t y  o f  s u p e r v i s i n g  t h e  c h a r a c t e r  o r  q u a l i t y  o f  t h e  c o n t e n t s  o f  

t h e  o p e r a t i v e  n o t e .  T h i s  i s  m a n i f e s t l y  t r u e ,  because  i f  t h e  j u ry  

i s  a l lowed t o  a c c e p t  t h e  t e s t imony  o f  a p h y s i c i a n  such a s  D r .  

Hammond, who i s  n o t  f a m i l i a r  w i t h  t h e  accep t ed  s t a n d a r d  o f  c a r e ,  

t h a t  a  handwr i t t en  n o t e  i s  n o t  o f  a l e g i t i m a t e  v a r i e t y ,  t h e  h o s p i t a l  

i s  presumed l i a b l e  f o r  t h e  s u r g e o n ' s  neg l i gence  i n  f a i l i n g  t o  pre-  

p a r e  a  no t e  o f  a  l e g i t i m a t e  v a r i e t y .  I n  f a c t ,  under t h e  Th i rd  

D i s t r i c t ' s  r e s o l u t i o n  o f  t h e  i s s u e ,  t h e  h o s p i t a l  may be adjudged 

c o n c l u s i v e l y  and i r r e b u t t a b l y  n e g l i g e n t  a s  a  r e s u l t  o f  D r .  Hamrnond's 

t e s t imony  t h a t  t h e  handwr i t t en  n o t e  was n o t  o f  a  l e g i t i m a t e  v a r i e t y .  

Thus, t h e  h o s p i t a l  i s  r e s p o n s i b l e  f o r  t h e  c h a r a c t e r  o r  q u a l i t y  o f  

t h e  c o n t e n t s  o f  an  o p e r a t i v e  n o t e ,  a l t hough  t h e  l e g i s l a t u r e  never 

i n t ended  such a  r e s u l t  i n  r e q u i r i n g  h o s p i t a l s  t o  ma in t a in  s u r g i c a l  

and t r e a t m e n t  n o t e s .  ( P e t i t i o n e r ' s  B r i e f  on t h e  Merits, pp. 25-26)  

P l a i n t i f f s  do n o t  a d d r e s s  d e f e n d a n t ' s  argument t h a t  t h e  

p e r  se r u l e  o f  law adopted by t h e  T h i r d  D i s t r i c t  t a k e s  away t h e  

t r i a l  c o u r t ' s  d i s c r e t i o n  t o  de te rmine  what shou ld  be done,  i f  any- 

t h i n g ,  i f  t h e r e  i s  a  f a i l u r e  t o  produce an  o p e r a t i v e  n o t e .  

S i m i l a r l y ,  p l a i n t i f f s  do n o t  a d d r e s s  t h e  arguments advanced 

by de f endan t  a t  pages  30-34  o f  i t s  b r i e f  t h a t  t h e  adop t i on  o f  t h e  
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r e b u t t a b l e  and c o n c l u s i v e ,  i r r e b u t t a b l e  p resumpt ions  o f  neg l i gence  

a r e  i n e q u i t a b l e  and unworkable i n  p r a c t i c a l  o p e r a t i o n  because  two 

t r i a l s  w i l l  be needed t o  app ly  t h e  presumpt ions  a s  fo rmula ted  by 

t h e  Di s t r i c t  Cour t .  

The d e c i s i o n  o f  t h e  Th i rd  Di s t r i c t  w i l l  r e s u l t  i n  imposing 

on h o s p i t a l s  and h e a l t h  c a r e  p r o v i d e r s  a n  i n f l e x i b l e  r u l e  o f  law 

which n o t  o n l y  c o n f l i c t s  w i t h  numerous d e c i s i o n s  o f  t h i s  Cou r t ,  b u t  

i s  a l s o  i m p r a c t i c a b l e .  The d e c i s i o n  should  be r e v e r s e d .  

POINT I1 

THE DISTRICT COURT ERRED I N  HOLDING THAT 
A J U R Y  WAS ENTITLED TO FIND THAT PLAIN- 
TIFF'S CONSENT TO SURGERY WAS PROCURED BY 
FRAUD WHERE PLAINTIFF NEVER ALLEGED THAT 
SHE WAS FRAUDULENTLY INDUCED TO UNDERGO 
SURGERY. 

Defendant  was aware when it f i l e d  i t s  i n i t i a l  b r i e f  t h a t  

t h e  medica l  c o n s e n t  law had been d e c l a r e d  u n c o n s t i t u t i o n a l  because  

it prov ided  i n  S e c t i o n  768.46 ( 4 )  ( a )  t h a t  a  w r i t t e n  consen t  which 

i f  v a l i d l y  s i gned  by t h e  p a t i e n t  and which m e e t s  w i t h  t h e  d i s c l o -  

s u r e  r equ i r emen t s  o f  t h e  s t a t u t e  s h a l l  be " c o n c l u s i v e l y  presumed t o  

be a  v a l i d  consen t . "  The s t a t u t e  w a s  d e c l a r e d  i n v a l i d  i n  Cunning- 

ham v.  P a r i k h ,  472 So.2d 746 ( F l a .  5 t h  DCA 1985) , because  t h e  con- 

c l u s i v e  presumpt ion i s  n e i t h e r  r a t i o n a l  nor  p r o v i d e s  t h e  p a t i e n t  
2 /  - 

w i t h  t h e  r i g h t  t o  r e b u t  i n  a  f a i r  manner. The medica l  consen t  

law p u r p o r t e d  t o  a l l o w  t h e  c o n c l u s i v e  presumpt ion t o  be r e b u t t e d  

" i f  t h e r e  was a  f r a u d u l e n t  m i s r e p r e s e n t a t i o n  o f  a  m a t e r i a l  f a c t  i n  

2 /  Defendant  r e l i e d  on t h e  d e c i s i o n  i n  Cunningham v .  P a r i k h ,  s u p r a ,  - 
i n  i t s  i n i t i a l  b r i e f  and contended t h a t  t h e  c o n c l u s i v e ,  i r r e b u t -  
t a b l e  presumpt ion o f  neg l i gence  adopted by t h e  Th i rd  D i s t r i c t  i s  
u n c o n s t i t u t i o n a l  f o r  t h e  same r e a s o n .  ( B r i e f  o f  P e t i t i o n e r ,  p .  15)  
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o b t a i n i n g  t h e  s i g n a t u r e .  " Sec t ion  768.46 ( 4 )  ( a )  , F l o r i d a  S t a t u t e s .  

The s t a t u t e  has  now been amended t o  provide t h a t  a  w r i t t e n  consen t ,  

i f  v a l i d l y  s igned ,  s h a l l  r a i s e  a  r e b u t t a b l e  presumption of  a  v a l i d  

consen t .  Sec t ion  768.46 ( 4 )  ( a )  , F l o r i d a  S t a t u t e s  (1985) . 
The Third  D i s t r i c t  a s s e r t e d  i n  i t s  op in ion  t h a t  M r s .  Valc in  

claimed i n  t h e  t r i a l  c o u r t  " t h a t  her  w r i t t e n  consen ts  t o  t h e  sur -  

gery were f r a u d u l e n t l y  induced . . . . " (App. 2) Defendant simply 

contends t h a t  M r s .  Va lc in  never a s s e r t e d  a  c la im f o r  f r a u d ,  e i t h e r  

a s  an a f f i r m a t i v e  b a s i s  f o r  r e l i e f  o r  a s  an a f f i r m a t i v e  defense .  

The Thi rd  D i s t r i c t  r a i s e d  t h e  i s s u e  f o r  t h e  f i r s t  t i m e  on appea l ,  

c o n t r a r y  t o  t h i s  C o u r t ' s  d e c i s i o n  i n  Cor t ina  v.  Cor t ina ,  98 So.2d 

3 3 4  ( F l a .  1957) .  By s o  doing,  t h e  Thi rd  D i s t r i c t  p u t  a s i d e  i t s  

o b l i g a t i o n  t o  add res s  t h e  i s s u e s  made by t h e  p l ead ings ,  and i n s t e a d  

p r e d i c a t e d  i t s  d e c i s i o n  on a  t heo ry  never a l l e g e d  i n  t h e  p lead ings .  

P l a i n t i f f s  do no t  deny t h i s  f a c t .  

POINT I11 

THE HOSPITAL WAS ENTITLED TO A SUMPIARY J U D G -  
MENT ON THE ISSUES OF NEGLICDNCE AND INFORMED 
CONSENT WHERE PLAINTIFFS' ONLY MEDICAL WIT- 
NESS ADMITTED THAT HE WAS NOT FAMILIAR WITH 
THE ACCEPTED STANDARD OF CARE, AND THEREFORE 
PLAINTIFFS WERE WITHOUT EXPERT TESTIMONY TO 
ESTABLISH THEIR CLAIMS OF MEDICAL MALPRACTICE 
AND LACK O F  INFORMED CONSENT. 

The Thi rd  D i s t r i c t  s t a t e d  i n  i t s  op in ion  t h a t  it w i l l  be 

"Va lc in ' s  burden a t  t r i a l  t o  e s t a b l i s h  through e x p e r t  tes t imony 

t h a t  an e c t o p i c  pregnancy is  a  recognized s u b s t a n t i a l  r i s k  i nhe ren t  

i n  s t e r i l i a t i o n  and t h a t  t h e  a l l e g e d  f a i l u r e  of  t h e  h o s p i t a l  t o  ad- 

v i s e  Mrs. Valc in  of  t h i s  r i s k  was a  d e p a r t u r e  from an accepted 

s t anda rd  o f  medical  p r a c t i c e  . . . . " (App . 7) 
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The T h i r d  Dis t r ic t  r e cogn i zed  t h a t  e x p e r t  t e s t imony  i s  

n e c e s s a r y ,  and t h a t  an  e x p e r t  must be a b l e  t o  t e s t i f y  t h a t  t h e  s u r -  

geon ' s  a l l e g e d  f a i l u r e  t o  a d v i s e  "was a  d e p a r t u r e  from t h e  accep t ed  

s t a n d a r d  o f  medical  p r a c t i c e . "  The r e c o r d  c o n c l u s i v e l y  shows, how- 

e v e r ,  t h a t  p l a i n t i f f s  do n o t  have an  e x p e r t  who i s  f a m i l i a r  w i t h  

t h e  accep t ed  s t a n d a r d  o f  medica l  p r a c t i c e .  S ince  t h i s  Cour t  h e l d  

i n  Sims v .  H e l m s ,  345 So.2d 721 ( F l a .  1 9 7 7 ) ,  t h a t  a  summary judg- 

ment may be e n t e r e d  i n  an a c t i o n  f o r  medical  m a l p r a c t i c e  i f  it can 

be c o n c l u s i v e l y  e s t a b l i s h e d  t h a t  p l a i n t i f f  i s  w i thou t  a b i l i t y  t o  

produce e x p e r t  medical  t e s t imony  i n  s u p p o r t  o f  h e r  a l l e g a t i o n s  o f  

n e g l i g e n c e ,  t h e  t r i a l  c o u r t  c o r r e c t l y  e n t e r e d  summary judgment i n  

f avo r  o f  de fendan t .  

CONCLUS I.ON 

The d e c i s i o n  o f  t h e  T h i r d  Distr ict  Cour t  o f  Appeal shou ld  

be quashed.  

R e s p e c t f u l l y  submi t t ed ,  

MILLER WALTON 
GEORGE W .  CHESROW 
WALTON LANTAFF SCHROEDER & CARSON 
At to rneys  f o r  P e t i t i o n e r  
900 A l f r e d  I. duPont Bu i l d ing  
Miami, F l o r i d a  33131 
(305) 379-6411 
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