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[ A p r i l  30, 19871 

ADKINS, J .  ( R e t . )  

I n  r e v e r s i n g  i n  p a r t  t h e  summary judgment r e s o l v i n g  a l l  

i s s u e s  i n  a  med ica l  m a l p r a c t i c e  a c t i o n  i n  f a v o r  of 

d e f e n d a n t / p e t i t i o n e r  P u b l i c  H e a l t h  T r u s t  of  Dade County, d/b/a 

Jackson  Memorial H o s p i t a l  ( H o s p i t a l )  and a g a i n s t  

p l a i n t i f f / r e s p o n d e n t  G r e g o r i a  V a l c i n  ( V a l c i n ) ,  t h e  d i s t r i c t  c o u r t  

adopted  a  scheme of e v i d e n t i a r y  presumpt ions  t o  b e  u t i l i z e d  when 

t h e  absence  of s u r g i c a l  o p e r a t i v e  n o t e s  i m p a i r s  t h e  p l a i n t i f f ' s  

a b i l i t y  t o  e s t a b l i s h  h i s  c a s e .  V a l c i n  v .  P u b l i c  H e a l t h  T r u s t ,  

473 So.2d 1297 ( F l a .  3d DCA 1 9 8 4 ) .  Because t h e  scheme i n v o l v e d  

an  i r r e b u t t a b l e  presumpt ion ,  found v i o l a t i v e  of  due p r o c e s s  i n  

S t raughn  v .  K & K Land Management, I n c . ,  326 So.2d 421 ( F l a .  

1976) , w e  f i n d  j u r i s d i c t i o n  based  on  con£ l i c t .  A r t .  V ,  

5 3 ( b )  ( 3 ) ,  F l a .  Const .  W e  approve  i n  p a r t  and quash  i n  p a r t  t h e  

d e c i s i o n  under r ev iew.  

A y e a r  and one-hal f  a f t e r  undergoing t u b a 1  l i g a t i o n  

s u r g e r y  i n  a n  e f f o r t  t o  b e  s t e r i l i z e d ,  r e s p o n d e n t  V a l c i n  s u f f e r e d  

a  r u p t u r e d  e c t o p i c  pregnancy which n e a r l y  caused h e r  d e a t h .  She,  



j o i n e d  by h e r  husband,  sued  p e t i t i o n e r  H o s p i t a l  on t h e  grounds  

t h a t  i t s  a g e n t s  had 1) breached  a n  a l l e g e d  w a r r a n t y  a s  t o  t h e  

e f f e c t i v e n e s s  of t h e  o p e r a t i o n ,  2) f a i l e d  t o  o b t a i n  a  t r u l y  

informed c o n s e n t ,  and 3)  n e g l i g e n t l y  performed t h e  o p e r a t i o n .  

While t h e  d i s t r i c t  c o u r t  found t h e  summary judgment on t h e  f i r s t  

c l a i m  p r o p e r  i n  t h e  absence  of t h e  w r i t t e n  g u a r a n t e e  r e q u i r e d  

under s e c t i o n  725.01, F l o r i d a  S t a t u t e s  ( 1 9 8 1 ) ,  it found genu ine  

i s s u e s  of  m a t e r i a l  f a c t  r e q u i r i n g  j u r y  r e s o l u t i o n  i n  t h e  l a t t e r  

two c l a i m s .  

F i r s t ,  t h e  d i s t r i c t  c o u r t  found t h e  a l l e g e d  o r a l  

w a r r a n t i e s  s u f f i c i e n t  t o  r a i s e  a  q u e s t i o n  of  f r a u d  v i t i a t i n g  a n  

informed c o n s e n t  under  t h e  s t a t u t e  t h e n  i n  e f f e c t ,  s e c t i o n  

768.46 ( 4 )  ( a )  , F l o r i d a  S t a t u t e s  (1981) . The s t a t u t e  p rov ided  a s  

f o l l o w s  : 

A c o n s e n t  which i s  ev idenced  i n  w r i t i n g  and 
m e e t s  t h e  r e q u i r e m e n t s  of s u b s e c t i o n  ( 3 )  
s h a l l ,  i f  v a l i d l y  s i g n e d  by t h e  p a t i e n t  o r  
a n o t h e r  a u t h o r i z e d  p e r s o n ,  be  c o n c l u s i v e l y  
presumed t o  b e  a  v a l i d  c o n s e n t .  T h i s  
presumpt ion  may b e  r e b u t t e d  i f  t h e r e  was a  
f r a u d u l e n t  m i s r e p r e s e n t a t i o n  of a  m a t e r i a l  
f a c t  i n  o b t a i n i n g  t h e  s i g n a t u r e .  

The c o u r t  found t h e  e x i s t e n c e  of a n  informed c o n s e n t  a d d i t i o n a l l y  

c a l l e d  i n t o  q u e s t i o n  by V a l c i n ' s  s t a t e m e n t  t h a t  s h e  had n e v e r  

been informed of t h e  s p e c i f i c  r i s k  of  a n  e c t o p i c  pregnancy.  

Second, t h e  c o u r t  r e v e r s e d  t h e  summary judgment on t h e  

c l a i m  of  n e g l i g e n t  per formance  of  t h e  o p e r a t i o n ,  which t h e  t r i a l  

c o u r t  had a p p a r e n t l y  g r a n t e d  on t h e  b a s i s  t h a t  a  d e p o s i t i o n  of 

V a l c i n ' s  so l e  m e d i c a l  w i t n e s s  " c o n c l u s i v e l y  showed t h a t  he  c o u l d  

n o t  t e s t i f y  t h a t  t h e  s t e r i l i z a t i o n  p rocedure  d e p a r t e d  from 

a c c e p t a b l e  medica l  s t a n d a r d s ,  o r  t h a t  any such  d e p a r t u r e  

p r o x i m a t e l y  caused  V a l c i n ' s  s u b s e q u e n t  e c t o p i c  pregnancy."  473 

So.2d a t  1303. 

While n o t i n g  t h e  g e n e r a l  r u l e  t h a t  it  i s  t h e  p l a i n t i f f ' s  

burden t o  e s t a b l i s h  m e d i c a l  m a l p r a c t i c e ,  A t k i n s  v .  Humes, 110 

So.2d 663  la. 1 9 5 9 ) ,  t h e  d i s t r i c t  c o u r t  found t h a t  t h e  l a c k  of  

an  " o p e r a t i v e  r e p o r t "  by t h e  su rgeon  i n  V a l c i n ' s  f i l e  impaired  

t h e  e x p e r t ' s  a b i l i t y  t o  d e t e r m i n e  whether  t h e  o p e r a t i o n  had been  

performed w i t h  due  c a r e .  Some q u e s t i o n  e x i s t s  i n  t h e  i n s t a n t  



c a s e  a s  t o  t h e  e x i s t e n c e  o r  adequacy of  a n  o p e r a t i v e  n o t e  i n  t h e  

c a s e .  Although such a  n o t e  "normal ly  r e c o r d s  t h e  p r e o p e r a t i v e  

d i a g n o s i s ,  a  d e t a i l e d  r e c o r d  of  h i s  [ t h e  s u r g e o n ' s ]  p rocedure  

( c u t  by c u t  and s t i t c h  by s t i t c h  a l m o s t ) ,  t h e  o p e r a t i v e  f i n d i n g s ,  

and t h e  c o n d i t i o n  i n  which t h e  p a t i e n t  was t r a n s f e r r e d  t o  t h e  

recovery  ward . . . f o l l o w i n g  s u r g e r y , "  J .  McQuade, Medical  

P r a c t i c e  f o r  T r i a l  Lawyers S 2-20 (2d ed .  1 9 8 5 ) ,  t h e  d i s t r i c t  

c o u r t  found t h a t  t h e  f a i l u r e  of  t h e  i n s t a n t  n o t e  t o  do any of 

t h e s e  t h i n g s  h i n d e r e d  t h e  p l a i n t i f f ' s  a b i l i t y  t o  p roceed .  

F i n d i n g  a  s t a t u t o r y  d u t y  t o  m a i n t a i n  such r e c o r d s ,  and 

h o l d i n g  t h a t  "where e v i d e n c e  p e c u l i a r l y  w i t h i n  t h e  knowledge of  

t h e  a d v e r s a r y  i s ,  a s  h e r e ,  n o t  made a v a i l a b l e  t o  t h e  p a r t y  who 

h a s  t h e  burden of p r o o f ,  o t h e r  r u l e s  must b e  f a s h i o n e d , "  473 

So.2d a t  1305 ( f o o t n o t e  o m i t t e d ) ,  t h e  d i s t r i c t  c o u r t  c r e a t e d  t h e  

f o l l o w i n g  r u l e s .  I f  t h e  h o s p i t a l  i s  u n a b l e  t o  produce  t h e  

r e c o r d s ,  a  burden i s  p r e l i m i n a r i l y  p l a c e d  upon it t o  p rove  by t h e  

g r e a t e r  w e i g h t  of t h e  e v i d e n c e  t h a t  " t h e  r e c o r d s  a r e  n o t  m i s s i n g  

due t o  a n  i n t e n t i o n a l  o r  d e l i b e r a t e  a c t  o r  omiss ion"  of  t h e  

h o s p i t a l  o r  i t s  employees. - I d .  a t  1306. I f  t h e  f a c t - f i n d e r  

de te rmines  t h a t  t h e  h o s p i t a l  h a s  m e t  t h i s  burden ,  " t h e  f a c t  t h a t  

t h e  r e c o r d  i s  m i s s i n g  w i l l  mere ly  r a i s e  a  presumpt ion  t h a t  t h e  

s u r g i c a l  p r o c e d u r e  was n e g l i g e n t l y  performed,  which presumpt ion  

may b e  r e b u t t e d  by t h e  h o s p i t a l  by t h e  g r e a t e r  w e i g h t  of  t h e  

e v i d e n c e . "  - I d .  However, i f  t h e  employee d o c t o r  i s  found t o  have 

d e l i b e r a t e l y  o m i t t e d  making t h e  r e p o r t ,  o r  t h e  h o s p i t a l  i s  found 

t o  have  d e l i b e r a t e l y  f a i l e d  t o  m a i n t a i n  i t ,  " t h e n  a  c o n c l u s i v e ,  

i r r e b u t t a b l e  presumpt ion  t h a t  t h e  s u r g i c a l  p rocedure  was 

n e g l i g e n t l y  performed w i l l  a r i s e ,  and judgment a s  t o  l i a b i l i t y  

s h a l l  b e  e n t e r e d  i n  f a v o r  of V a l c i n . "  I d .  

W e  a g r e e  t h a t  m a t e r i a l  i s s u e s  of  f a c t  have  been r a i s e d  i n  

r e g a r d  t o  t h e  l a t t e r  two c l a i m s ,  n e c e s s i t a t i n g  r e s o l u t i o n  of  

t h o s e  i s s u e s  by t r i a l .  Whi t t en  v .  P r o g r e s s i v e  C a s u a l t y  I n s u r a n c e  

Co., 410 So.2d 501 ( F l a .  1 9 8 2 ) .  W e  must ,  however, quash i n  p a r t  - 

t h e  d i s t r i c t  c o u r t ' s  h o l d i n g s  a s  t o  t h e  law t o  b e  a p p l i e d  i n  

r e s o l v i n g  t h e s e  i s s u e s  upon remand. 



We t u r n  f i r s t  t o  t h e  i s s u e  o f  informed c o n s e n t .  P r i o r  t o  

t h e  o p e r a t i o n  V a l c i n  s i g n e d  two c o n s e n t  forms,  t h e  f i r s t  

i n d i c a t i n g  t h e  g e n e r a l  h a z a r d s  of s u r g e r y  and r e c i t i n g  t h a t  

" s u r g e r y  i s  n o t  a n  e x a c t  s c i e n c e ,  and I acknowledge t h a t  no 

g u a r a n t e e s  have  been made t o  m e  concern ing  t h e  r e s u l t s  of t h e  

o p e r a t i o n  o r  p r o c e d u r e . "  The second form, a  "Consent  f o r  

A u t h o r i z a t i o n  f o r  S t e r i l i z a t i o n , "  s t a t e d  t h a t  " I t  h a s  been 

e x p l a i n e d  t o  me by Doctor  Sharpe  t h a t  t h i s  o p e r a t i o n  [ a  b i l a t e r a l  

t u b a 1  l i g a t i o n ]  i s  i n t e n d e d  t o  r e s u l t  i n  s t e r i l i t y ,  b u t  t h i s  i s  

n o t  g u a r a n t e e d . "  

I n  s p i t e  of t h e s e  s i g n e d  c o n s e n t  forms,  t h e  d i s t r i c t  c o u r t  

p r o p e r l y  found m a t e r i a l  q u e s t i o n s  of f a c t  r a i s e d  by V a l c i n ' s  

a l l e g a t i o n s  o f  o r a l  w a r r a n t i e s  a s  t o  t h e  e f f e c t i v e n e s s  of t h e  

o p e r a t i o n ,  Morgans t ine  v .  Rosomoff, 407 So.2d 941 ( F l a .  3d DCA 

19811, and h e r  c l a i m ,  u n r e f u t e d  by t h e  language of  t h e  s i g n e d  

c o n s e n t  forms,  t h a t  s h e  had n o t  been informed of  t h e  p a r t i c u l a r  

r i s k  of a n  e c t o p i c  pregnancy.  Thomas v .  B e r r i o s ,  348 So.2d 905 

( F l a .  2d DCA 1 9 7 7 ) .  We a g r e e  t h a t  V a l c i n ' s  a l l e g a t i o n s  w e r e  

s u f f i c i e n t  t o  w i t h s t a n d  a  motion f o r  summary judgment,  a t  l e a s t  

i n  t h e  absence  o f  t h e  d e f e n d a n t ' s  hav ing  c o n c l u s i v e l y  e s t a b l i s h e d  

e i t h e r  t h a t  a n  e c t o p i c  pregnancy was n o t  a  " s u b s t a n t i a l  

r i s k [ ]  . . . i n h e r e n t  i n  t h e  proposed t r e a t m e n t , "  s e c t i o n  

768.46 ( 3 )  ( a )  2,  F l o r i d a  S t a t u t e s  (1985) , o r  t h a t  f a i l u r e  t o  s o  

inform t h e  p a t i e n t  "was i n  accordance  w i t h  an a c c e p t e d  s t a n d a r d  

of med ica l  p r a c t i c e  . . . i n  t h e  same o r  s i m i l a r  med ica l  

community." S 768 .46(3)  ( a ) l .  

Upon remand, V a l c i n  w i l l  b e  r e q u i r e d  t o  e s t a b l i s h  th rough  

e x p e r t  t e s t imony  t h e  i n f o r m a t i o n  which s h o u l d  have  been conveyed 

t o  h e r  under  t h e  c i r c u m s t a n c e s .  V a l c i n ,  473 So.2d a t  1302,  

c i t i n g  Dit low v.  Kaplan, 1 8 1  So.2d 226  la. 3d DCA 1 9 6 5 ) ;  ~ i t z  

v .  F l o r i d a  P a t i e n t ' s  Compensation Fund, 436 So.2d 987  la. 5 t h  

DCA 1 9 8 3 ) ,  review d e n i e d ,  450 So.2d 488  la. 1 9 8 4 ) .  

W e  n o t e ,  t o o ,  t h a t  t h e  r e l e v a n t  s t a t u t e  a s  p r e s e n t l y  

amended w i l l  c o n t r o l  t h e  r e s o l u t i o n  of  t h e  i s s u e  of informed 

c o n s e n t  a t  t r i a l .  S e c t i o n  768.46 ( 4 )  ( a )  , F l o r i d a  S t a t u t e s  (1985) , 

now p r o v i d e s  t h a t :  



A consen t  which i s  evidenced i n  w r i t i n g  and 
meets t h e  requirements  of subsec t ion  ( 3 )  
s h a l l ,  i f  v a l i d l y  s igned  by t h e  p a t i e n t  o r  
ano ther  au tho r i zed  person,  r a i s e  a  
r e b u t t a b l e  presumption of a  v a l i d  consen t .  

(Emphasis s u p p l i e d . )  A s  we a f f i r m  t h e  gene ra l  p r i n c i p l e  t h a t  "an 

a p p e l l a t e  c o u r t ,  i n  reviewing a  judgment on d i r e c t  appea l ,  w i l l  

d i spose  of t h e  ca se  according t o  t h e  law p r e v a i l i n g  a t  t h e  t ime 

of t h e  a p p e l l a t e  d i s p o s i t i o n , "  S t a t e  v .  Hosp i t a l  D i s t r i c t  of 

Hardee County, 2 0 1  So.2d 6 9  ( F l a .  1 9 6 7 ) ;  F l o r i d a  Eas t  Coast 

Railway v .  Rouse, 178 So.2d 882, 883 ( F l a .  3d DCA 1 9 6 5 ) ,  quashed 

on o t h e r  grounds,  1 9 4  So.2d 2 6 0   la. 1 9 6 6 ) ,  we no te  t h a t  no - 

conc lus ive  presumption of v a l i d  consen t ,  r e b u t t a b l e  only upon a 

showing of f r a u d ,  w i l l  apply  t o  t h e  ca se .  The a l l e g e d  o r a l  

w a r r a n t i e s ,  of cou r se ,  i f  accepted by t h e  ju ry  may proper ly  r e b u t  

a  f i n d i n g  of v a l i d  informed consen t .  

We next  t u r n  t o  t h e  i s s u e  of t h e  neg l igen t  performance of 

t h e  o p e r a t i o n  and t h e  r e l a t e d  presumptions involv ing  t h e  absence 

of s u r g i c a l  o p e r a t i v e  n o t e s .  While we s h a r e  t h e  d i s t r i c t  c o u r t ' s  

concerns a s  t o  f a i r n e s s  when "evidence p e c u l i a r l y  w i t h i n  t h e  

knowledge of t h e  adversary  i s  . . . no t  made a v a i l a b l e  t o  t h e  

p a r t y  which has  t h e  burden of p r o o f , "  473 So.2d a t  1305, we f i n d  

t h a t  t h e  r u l e s  fash ioned  by t h a t  c o u r t  sweep wider t han  

necessary .  For reasons  more f u l l y  expressed below, we s t r i k e  

down t h e  conc lus ive  presumption e s t a b l i s h i n g  l i a b i l i t y  when t h e  

records  a r e  shown t o  be miss ing due t o  t h e  d e l i b e r a t e  a c t s  o r  

omissions of t h e  h o s p i t a l  o r  employee d o c t o r .  We adopt ,  wi th  

some mod i f i ca t ion ,  t h e  s h i f t i n g  of t h e  burden of producing 

evidence when e s s e n t i a l  r eco rds  a r e  found t o  be e i t h e r  miss ing o r  

inadequate  through t h e  de fendan t ' s  neg l igence .  

We f i n d  t h e  conc lus ive  presumption i n v a l i d  f o r  two 

reasons .  F i r s t ,  i t  v i o l a t e s  due process  i n  i t s  f a i l u r e  t o  

provide t h e  adverse  p a r t y  any oppor tun i ty  t o  r e b u t  t h e  

presumption of neg l igence .  Straughn v .  K & K Land Management, 

I n c . ,  326 So.2d 4 2 1  ( F l a .  1 9 7 6 ) ;  Bass v .  General  ~ e v e l o p m e n t  

Corp.,  374 So.2d 4 7 9   la. 1 9 7 9 ) .  Second, such a  d r a s t i c  " s h o r t  

c i r c u i t i n g "  of t h e  j u r o r s '  f u n c t i o n  i s  simply unnecessary.  I n  

t hose  extremely r a r e  i n s t a n c e s  t h a t  t h e  evidence e s t a b l i s h e s  an  



i n t e n t i o n a l  i n t e r f e r e n c e  w i t h  a  p a r t y ' s  a c c e s s  t o  c r i t i c a l  

med ica l  r e c o r d s ,  a  wide r a n g e  of s a n c t i o n s  i s  a v a i l a b l e  t o  t h e  

t r i a l  c o u r t  under  F l o r i d a  Rule of  C i v i l  P rocedure  1.3CO(b) ( 2 ) .  - See ,  

e . g . ,  Mercer v .  Raine ,  443 So.2d 944 ( F l a .  1 9 8 3 ) .  F u r t h e r ,  a  

j u r y  c o u l d  w e l l  i n f e r  from such a  f i n d i n g  t h a t  t h e  r e c o r d s  would 

have c o n t a i n e d  i n d i c a t i o n s  of n e g l i g e n c e .  - See § 9 0 . 3 0 1 ( 3 ) ,  F l a .  

S t a t .  ( 1 9 8 5 ) ;  J .  McQuade, Medica l  P r a c t i c e  f o r  T r i a l  Lawyers § 2- 

20 (2d  e d .  1985) ( " R a r e l y ,  and u s u a l l y  o n l y  i n  m a l p r a c t i c e  c a s e s ,  

t h e  f i n d i n g s  [ i n  a  s u r g i c a l  n o t e ]  a r e  i n a d e q u a t e l y  d e s c r i b e d  o r  

o m i t t e d  a l t o g e t h e r .  T h i s  i s  a  s u s p i c i o u s  c i r c u m s t a n c e . " )  

Although we approve  t h e  d i s t r i c t  c o u r t ' s  a d o p t i o n  of  t h e  

r e b u t t a b l e  presumpt ion ,  a p p l i c a b l e  when e s s e n t i a l  med ica l  r e c o r d s  

a r e  u n a v a i l a b l e  due t o  t h e  a d v e r s e  p a r t i e s '  n e g l i g e n c e ,  w e  must 

c l a r i f y  i t s  a p p l i c a t i o n  i n  c e r t a i n  r e s p e c t s .  W e  f i r s t  stress t h e  

l i m i t e d  f u n c t i o n  of  t h e  presumpt ion .  The absence  of  a  s u r g i c a l  

n o t e  w i l l  n o t  n e c e s s a r i l y  b e a r  on t h e  i s s u e s  i n  a  m a l p r a c t i c e  

a c t i o n  based  s o l e l y  on ,  f o r  example, f a i l u r e  t o  o b t a i n  a n  

informed c o n s e n t  o r  f a i l u r e  t o  p r o p e r l y  d i a g n o s e  a n  i l l n e s s .  I t  

s h o u l d  a p p l y  o n l y  when n e c e s s a r y  t o  s e r v e  t h e  purposes  of  

j u s t i c e .  I n  o t h e r  words ,  a  p l a i n t i f f  must f i r s t  e s t a b l i s h  t o  t h e  

s a t i s f a c t i o n  of t h e  c o u r t  t h a t  t h e  absence  of t h e  r e c o r d s  h i n d e r s  

h i s  a b i l i t y  t o  e s t a b l i s h  a  prima f a c i e  c a s e .  I n  P a t r i c k  v .  

Sedwick, 391 P. 2d 453, 457 (Alaska  19641, f o r  example, t h e  Alaska  

Supreme Cour t  n o t e d  t h a t  " i t  was incumbent upon t h e  a p p e l l e e  

su rgeon  t o  have d e s c r i b e d  a c c u r a t e l y  and f u l l y  i n  h i s  r e p o r t  of 

t h e  o p e r a t i o n  e v e r y t h i n g  o f  consequence t h a t  h e  d i d  and which h i s  

t r a i n e d  eye  obse rved  d u r i n g  t h e  o p e r a t i o n  . . . [ i l f  t h e s e  

r e q u i r e m e n t s  had been m e t  t h e  r e p o r t  would . . . more 

l i k e l y  . . . have s u p p l i e d  s u f f i c i e n t  f a c t s  t o  have  p e r m i t t e d  

e x p e r t  w i t n e s s e s  t o  t e s t i f y  on t h e  q u e s t i o n  of n e g l i g e n c e . "  

W e  stress t h i s  p o i n t  i n  o r d e r  t o  a v o i d  t h e  p o t e n t i a l  

problems i n v o l v e d  i n  c o n f u s i n g  t h e  absence  o f  t h e  r e c o r d s  w i t h  

t h e  t r u e  i s s u e s  a t  t r i a l .  Negl igence  i n  f a i l i n g  t o  make o r  

m a i n t a i n  m e d i c a l  r e c o r d s  does  n o t  n e c e s s a r i l y  b e a r  a t  a l l  on t h e  

q u e s t i o n  of  whether  t h e  m e d i c a l  p rocedure  i n v o l v e d  h a s  been 

conducted  n e g l i g e n t l y .  The p resumpt ion ,  s h i f t i n g  t h e  burden of  



producing t h e  evidence,  i s  given l i f e  on ly  t o  e q u a l i z e  t h e  

p a r t i e s '  r e s p e c t i v e  p o s i t i o n s  i n  r ega rd  t o  t h e  evidence and t o  

al low t h e  p l a i n t i f f  t o  proceed.  

Our s h i f t i n g  of burdens of producing evidence i n  t h e  

con tex t  of medical  ma lp rac t i ce  a c t i o n s  i s  no t  unprecedented.  

Severa l  of  t h e  p o l i c i e s  under ly ing  our  d e c i s i o n  of Marrero v .  

Goldsmith, 486 So.2d 530 ( F l a .  1 9 8 6 ) ,  i n  which we s h i f t e d  t h e  

burden of " i n i t i a l  exp lana t ion"  t o  t h e  defendant  doc to r  when t h e  

f a u l t l e s s  p l a i n t i f f  had been i n j u r e d  wh i l e  unconscious dur ing  

su rge ry ,  a r e  p r e s e n t  i n  t h i s  ca se .  A s  i n  Marrero,  t h e  d o c t o r ' s  

e x c l u s i v e  knowledge a s  t o  t h e  medical  procedures  involved ,  t h e  

r e l a t i v e  ignorance of t h e  p l a i n t i f f ,  and t h e  l ack  of d i r e c t  

evidence of neg l igence  i n  t h e  absence of complete medical  r eco rds  

compel a  s h i f t i n g  of t h e  burden of producing evidence a s  a  ma t t e r  

of p u b l i c  p o l i c y .  

A t  t h i s  p o i n t ,  we should c l a r i f y  t h e  type  of r e b u t t a b l e  

presumption n e c e s s i t a t e d  under t h i s  d e c i s i o n .  The i n s t a n t  

problem should be  reso lved  e i t h e r  by applying a  s h i f t  i n  t h e  

burden of producing ev idence ,  s e c t i o n  9 0 . 3 0 2 ( 1 ) ,  F l o r i d a  S t a t u t e s  

(1985) ,  o r  a  s h i f t  i n  t h e  burden of p roo f .  § 90 .302(2 ) ,  F l a .  

S t a t .  (1985) .  While t h e  d i s t i n c t i o n  sounds merely t e c h n i c a l ,  it 

i s  n o t .  I n  t h e  former ,  a s  app l i ed  t o  t h i s  c a s e ,  t h e  h o s p i t a l  

would bea r  t h e  i n i t i a l  burden of going forward wi th  t h e  evidence 

e s t a b l i s h i n g  i t s  nonnegligence.  I f  it met t h i s  burden by t h e  

g r e a t e r  weight  of t h e  ev idence ,  t h e  presumption would van i sh ,  

r e q u i r i n g  r e s o l u t i o n  of t h e  i s s u e s  a s  i n  a  t y p i c a l  c a s e .  - See 

Guile v .  Boggs, 1 7 4  So.2d 26 ( F l a .  1965) ;  C .  Ehrhard t ,  F l o r i d a  

Evidence § 302.1 (2d ed .  1984) .  The ju ry  i s  never t o l d  of t h e  

presumption. 

I n  c o n t r a s t ,  once t h e  burden of proof i s  s h i f t e d  under 

s e c t i o n  9 0 . 3 0 2 ( 2 ) ,  t h e  presumption remains i n  e f f e c t  even a f t e r  

t h e  p a r t y  t o  whom it has  been s h i f t e d  in t roduces  evidence tending 

t o  d i sp rove  t h e  presumed f a c t ,  and " t h e  j u ry  must dec ide  whether 

t h e  evidence in t roduced  i s  s u f f i c i e n t  t o  meet t h e  burden of 

proving t h a t  t h e  presumed f a c t  d i d  n o t  e x i s t . "  Ehrhard t  a t  



5 302.2, c i t i n g  Ca ldwel l  v .  D i v i s i o n  of Re t i r ement ,  372 So.2d 438 

( F l a .  1 9 7 9 ) .  

A v a n i s h i n g  presumpt ion  w i l l  n o t  a s s i s t  a  p l a i n t i f f  i n  

p rov ing  h i s  c a s e .  I f  t h e  p l a i n t i f f  i s  i n  f a c t  s u f f i c i e n t l y  

"h indered"  by t h e  absence  of  a n  o p e r a t i v e  n o t e ,  odds a r e  t h a t  t h e  

d e f e n d a n t ' s  p r o d u c t i o n  of some e v i d e n c e  of nonnegl igence  w i l l  

n o t  p l a c e  t h e  p l a i n t i f f  i n  a  b e t t e r  p o s i t i o n .  Testimony based  on 

t h e  s e l e c t i v e  r e c o l l e c t i o n s  of t h e  su rgeon  and h i s  s t a f f  would b e  

c o n s i d e r e d  " s u b s t a n t i a l "  enough t o  " b u r s t  t h e  b u b b l e ,  I' t h u s  

keep ing  t h e  presumpt ion  from t h e  j u r y .  See  G u l l e  v .  Boggs, 174 

So.2d 26 ( F l a .  1 9 6 5 ) ;  -- s e e  a l s o  Baughman v .  Vann, 390 So.2d 750 ( F l a .  

WI DCA -1980) ;  B r e t h a u e r  v .  B r a s s e l l ,  347 So.2d 656 ( F l a .  4 t h  DCA 

1 9 7 7 ) .  P l a i n t i f f  c o u l d  r a r e l y  p rove  n e g l i g e n c e  by a  

preponderance  of t h e  e v i d e n c e  when t h e  presumpt ion  h a s  g i v e n  him 

n o t h i n g  more t h a n  t h e  s e l f - s e r v i n g  t e s t imony  of t h e  d e f e n d a n t .  

F i n a l l y ,  i n  t h e  u s u a l  c a s e  where a  v a n i s h i n g  presumpt ion  

i s  employed t o  f a c i l i t a t e  t h e  d e t e r m i n a t i o n  o f  an  a c t i o n ,  t h e  

u n d e r l y i n g  f a c t s  g i v i n g  r ise  t o  t h e  presumpt ion  a l s o  form t h e  

b a s i s  f o r  a  l o g i c a l  i n f e r e n c e  o f  t h e  f a c t  presumed. Such a  

l o g i c a l  i n f e r e n c e  remains  a f t e r  a  v a n i s h i n g  presumpt ion  

d i s a p p e a r s  o n l y  where t h e  u n d e r l y i n g  f a c t s  a r e  s u f f i c i e n t l y  

connected  t o  and t h u s  p r o b a t i v e  o f  t h e  i n f e r r e d  f a c t .  - See  

E h r h a r d t  a t  5 302.1. I n  a  c a s e  such a s  t h i s ,  however s u s p i c i o u s  

t h e  absence  of  s u r g i c a l  r e c o r d s  may appear  t o  a  j u r y ,  t h i s  f a c t  

a l o n e  would s e e m  i n s u f f i c i e n t  t o  form t h e  b a s i s  f o r  a  l o g i c a l  

i n f e r e n c e  t h a t  t h e  o p e r a t i o n  was performed n e g l i g e n t l y .  Thus, i n  

most c a s e s  such a s  t h e  one a t  b a r ,  where t h e r e  i s  no o t h e r  

ev idence  of  n e g l i g e n c e ,  once  c r e d i b l e  ev idence  of  nonnegl igence  

i s  i n t r o d u c e d ,  a  d i r e c t e d  v e r d i c t  f o r  t h e  d e f e n d a n t  would l i k e l y  

f o l l o w .  See  E h r h a r d t  a t  § 302.1. - 

The second t y p e  of r e b u t t a b l e  p resumpt ion ,  a s  r e c o g n i z e d  

i n  s e c t i o n  9 0 . 3 0 2 ( 2 ) ,  F l o r i d a  S t a t u t e s ,  a f f e c t s  t h e  burden of  

p r o o f ,  s h i f t i n g  t h e  burden t o  t h e  p a r t y  a g a i n s t  whom t h e  

presumpt ion  o p e r a t e s  t o  p rove  t h e  n o n e x i s t e n c e  of t h e  f a c t  

presumed. "When e v i d e n c e  r e b u t t i n g  such  a  presumpt ion  i s  

i n t r o d u c e d ,  t h e  presumpt ion  does  n o t  a u t o m a t i c a l l y  d i s a p p e a r .  I t  



i s  n o t  overcome u n t i l  t h e  tr ier of f a c t  b e l i e v e s  t h a t  t h e  

presumed f a c t  h a s  been overcome by whatever  d e g r e e  of  p e r s u a s i o n  

i s  r e q u i r e d  by t h e  s u b s t a n t i v e  law of t h e  c a s e . "  Ca ldwel l ,  372 

So.2d a t  440. R e b u t t a b l e  presumpt ions  which s h i f t  t h e  burden of  

proof a r e  " e x p r e s s i o n s  of  s o c i a l  p o l i c y , "  r a t h e r  t h a n  m e r e  

p r o c e d u r a l  d e v i c e s  employed " t o  f a c i l i t a t e  t h e  d e t e r m i n a t i o n  of  

t h e  p a r t i c u l a r  a c t i o n . "  I d .  See a l s o ,  S S  90.3_03 and 90.304,  - -- 
F l a .  S t a t .  ( 1 9 8 5 ) .  

A s e c t i o n  90 .302(2)  presumpt ion  s h i f t s  t h e  burden of 

p r o o f ,  e n s u r i n g  t h a t  t h e  i s s u e  of n e g l i g e n c e  goes t o  t h e  j u r y .  

T h i s  i n t e r p r e t a t i o n  a p p e a r s  t o  b e s t  implement p u b l i c  p o l i c y  t h a t  

adequa te  o p e r a t i v e  n o t e s  be  k e p t .  

W e  must n e x t  e x p l o r e  t h e  d i s t r i c t  c o u r t ' s  o b s e r v a t i o n s  a s  

t o  t h e  h o s p i t a l ' s  d i r e c t  r a t h e r  t h a n  v i c a r i o u s  l i a b i l i t y  f o r  a  

s u r g e o n ' s  f a i l u r e  t o  c r e a t e  a n  o p e r a t i v e  n o t e .  While a  h o s p i t a l  

i s  indeed  s t a t u t o r i l y  r e q u i r e d  t o  m a i n t a i n  medica l  r e c o r d s  

i n c l u d i n g ,  under  F l o r i d a  A d m i n i s t r a t i v e  Code c h a p t e r  10D- 

2 8 . 5 9 ( 3 ) ,  "medica l  and s u r g i c a l  t r e a t m e n t  n o t e s  and r e p o r t s , "  - see 

473 So.2d a t  1305, n .7 ,  o n l y  su rgeons  may i n  f a c t  p r e p a r e  such 

o p e r a t i v e  n o t e s ,  and g e n e r a l l y  such su rgeons  a r e  o n l y  independen t  

c o n t r a c t o r s  g r a n t e d  t h e  p r i v i l e g e  of  p r a c t i c i n g  i n  t h e  h o s p i t a l s  

r a t h e r  t h a n  employees. V i c a r i o u s  l i a b i l i t y  does  n o t  t h e r e f o r e  

n e c e s s a r i l y  a t t a c h  t o  t h e  h o s p i t a l  f o r  t h e  d o c t o r s '  a c t s  o r  

omiss ions .  

So.2d 365 ( F l a .  1 9 8 1 ) ;  Wilson v .  Lee Memorial H o s p i t a l ,  65 So.2d 

40 ( F l a .  1 9 5 3 ) ;  Reed v .  Good Samar i t an  H o s p i t a l  A s s o c i a t i o n ,  

I n c . ,  453 So.2d 229 ( F l a .  4 t h  DCA 1984) . 
The f a c t s  u n d e r l y i n g  t h e  d i s t r i c t  c o u r t ' s  broad 

o b s e r v a t i o n s  a s  t o  t h e  h o s p i t a l ' s  d i r e c t  l i a b i l i t y  r e f l e c t  a n  

a t y p i c a l  s i t u a t i o n .  Tha t  p a r t y  was l e f t  a s  t h e  s o l e  d e f e n d a n t  i n  

t h e  c a s e  t o  answer f o r  t h e  d o c t o r ' s  c a r e l e s s n e s s  because  t h e  

o p e r a t i n g  d o c t o r ,  a n  agent/employee of  t h e  p u b l i c  h o s p i t a l ,  was 

p r o p e r l y  d i s m i s s e d  under t h e  immunity p r o v i s i o n s  of  s e c t i o n  

768 -28  ( 9 )  ( a )  , F l o r i d a  S t a t u t e s  (Supp. 1980) . I n  t h i s  c l e a r  

employer/employee c o n t e x t ,  t h e  h o s p i t a l  may p r o p e r l y  b e  h e l d  



l i a b l e  f o r  t h e  s i g n i f i c a n t  omission of i t s  employee doc to r s  

committed w i t h i n  t h e  scope of t h e i r  employment. 

Genera l ly ,  however, a  h o s p i t a l  may n o t  f a i r l y  be he ld  

l i a b l e  f o r  a  p l a i n t i f f ' s  e n t i r e  damages s o l e l y  based on t h e  

omissions of an independent c o n t r a c t o r  merely gran ted  p r a c t i c i n g  

p r i v i l e g e s  i n  t h e  h o s p i t a l .  Because t h e  r e l a t i o n s h i p  between 

h o s p i t a l  and doc to r  i s  o f t e n  unc l ea r  and r a i s e s  a  q u e s t i o n  f o r  

t h e  j u ry ,  though, I r v i n g  v .  Doctors Hosp i t a l  of Lake Worth, I n c . ,  

415 So.2d 55 ( F l a .  4th D C A ) ,  review denied,  4 2 2  So.2d 842 ( F l a .  

1982) ; Garcia v .  T a r r i o ,  380 So.2d 1068 ( F l a .  3d CCA 1980) , every 

h o s p i t a l  would do w e l l  t o  ensure  t h a t  a  p a t i e n t ' s  medical  records  

c o n t a i n  a  s u f f i c i e n t  o p e r a t i v e  no te .  

We no te ,  t oo ,  t h a t  i n  p r a c t i c e  no such u n f a i r l y  imposed 

" d i r e c t  l i a b i l i t y "  w i l l  be o r d i n a r i l y  found; i f  t h e  doc to r  i s  

found t o  be an independent c o n t r a c t o r , t h e  h o s p i t a l  may no t  be  

found l i a b l e  f o r  any negl igence on h i s  p a r t ,  and i n  f a c t  w i l l  no t  

p rope r ly  be  a  p a r t y  i n  t h e  ca se .  We make t h e s e  obse rva t ions  i n  

o rde r  t o  ensure  t h a t  no h o s p i t a l  no t  o therwise  p rope r ly  involved 

a s  a  defendant  i n  a  c a s e  i s  made s o  based on i t s  purpor ted  

" d i r e c t  l i a b i l i t y "  f o r  i t s  f a i l u r e  t o  ensure  t h e  e x i s t e n c e  o r  

adequacy of o p e r a t i v e  n o t e s .  

A s  a  f i n a l  no t e ,  we p o i n t  o u t  t h a t  upon remand t h e  t r i a l  

c o u r t  should cons ider  t h e  e x i s t e n c e  o r  adequacy of any o p e r a t i v e  

no te  (which i t  has  n o t  y e t  done i n  t h i s  c a s e ) ,  and determine 

whether o r  no t  t h e  absence of an adequate  no te  s u f f i c i e n t l y  

h inde r s  p l a i n t i f f ' s  a b i l i t y  t o  proceed,  t h u s  s h i f t i n g  t h e  burden 

of producing evidence on t h e  m e r i t s  of t h e  c la im.  Apparent ly ,  

c o n f l i c t i n g  evidence e x i s t s  a s  t o  bo th  of t h e s e  p o i n t s  i n  t h e  

p r e t r i a l  record .  

We t h e r e f o r e  approve i n  p a r t  and quash i n  p a r t  t h e  

d e c i s i o n  h e r e  under review, and remand f o r  f u r t h e r  proceedings  

c o n s i s t e n t  wi th  t h i s  op in ion .  

I t  i s  s o  ordered .  

OVERTON, EHRLICH,  SHAW and BARKETT, JJ.,  Concur 
McDONALD, C . J . ,  Concurs i n  r e s u l t  only  

NOT FINAL U N T I L  TIME EXPIRES TO FILE REHEARING MOTION AND, I F  
FILED, DETERMINED. 
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