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INTRODUCTORY SI'ATEMFNT 

Responden t s  h e r e i n  a r e  t h e  NEPTUNE HOLLYWOOD BEACH CLUB,  I N C . ,  

a  F l o r i d a  c o r p o r a  t i o n ,  NEP'I'UNE HOLLYWOOD BEACH C L U B  C O N D O M I N I U M ,  

I N C . ,  a  F l o r i d a  c o r p o r a t i o n ,  HOLLYWOOD ISLE DEVELOPMENT, I N C . ,  a  

F l o r i d a  c o r p o r a  t i o n ,  ENCHANTED ISLE RESORT C O N D O M I N I U M  ASSOCIATION, 

I N C . ,  a  F l o r i d a  c o r p o r a t i o n ,  ISAAC GAMEL and  LOCO TRADE OF FLORIDA, 

I N C . ,  D / B / A  HOLLYWOOD INTERNATIONAL, a  F l o r i d a  g e n e r a l  p a r t n e r s h i p ,  

HOLLYWOOD BEACH HOTEL F, 1OWERS ASSOCIA1l'ION, I N C . ,  a  F l o r i d a  

c o r p o r a  t i o n ,  DRIFrlWOOD BEACH C L U B ,  I N C . ,  a  V i r g i n i a  c o r p o r a t i o n ,  

DRIFTWOOD BEACH C L U B  ASSOCIATION, INC., a  F l o r i d a  c o r p o r a t i o n ,  

CANDELIGH'I' I N N  OF DEERFIELD BEACH, L'I'D., a  F l o r i d a  l i m i t e d  

p a r t n e r  s h i p ,  AVALON C O N D O M I N I U M  ASSOCIArI'ION, INC., a  F l o r i d a  

c o r p o r a t i o n ,  TRANSCO FINANCIAL GROUP, LTD., a  F l o r i d a  l i m i t e d  

p a r t n e r s h i p ,  and  LACOSTA BEACH C L U B  RESORT CONDOMINIUM ASSOCIATION, 

I N C . ,  a  F l o r i d a  n o n - p r o f i t  c o r p o r a t i o n ,  a l l  o f  which w i l l  b e  

r e f e r r e d  t o  c o l l e c t i v e l y  a s  "Respondents" .  

Of t h e  R e s p o n d e n t s ,  CANDELIGHl I N N  OF DEERFIELD BEACH, LTD., 

AVALON C O N D O M I N I U M  ASSOCIA'TION, I N C . ,  I'RANSCO FINANCIAL GROUP, 

LTD. , and LACOSTA BEACH C L U B  RESORT CONDOMINIUM ASSOC IATION, I N C  . 
were I n t e r v e n o r s  i n  t h e  C i r c u i t  C o u r t .  These f o u r  p a r t i e s  w i l l  be  

r e f e r r e d  t o  c o l l e c t i v e l y  a s  " I n t e r v e n o r s " .  

W I L L I A M  MARKHAM a s  P r o p e r t y  A p p r a i s e r  f o r  Broward County w i l l  

b e  r e f e r r e d  t o  a s  " P e t i t i o n e r " .  

R e f e r e n c e s  t o  t h e  r e c o r d  on a p p e a l  w i l l  b e  denomina ted  (R. )  



R e f e r e n c e s  t o  t h e  t r a n s c r i p t  o f  t h e  h e a r i n g  h e l d  i n  t h e  

C i r c u i t  Cour t  on A p r i l  2 ,  1984 a n d  which was f i l e d  i n  t h e  D i s t r i c t  

C o u r t  o f  Appea ls  w i l l  b e  r e f e r r e d  t o  a s  ( T .  1. The t r a n s c r i p t  i s  

a t t a c h e d  h e r e t o  a s  p a r t  of  t h e  append ix .  R e f e r e n c e s  t o  t h e  

Appendix w i l l  b e  denomina ted  (Appx. ) . 



STATEMENT OF THE CASE AND OF THE FACTS 

Responden t s  f i l e d  a  c o m p l a i n t  i n  t h e  1 7 t h  J u d i c i a l  C i r c u i t  

i n  and  f o r  Broward County,  F l o r i d a ,  s e e k i n g  t o  have  S e c t i o n  192 .037  

F l a .  S t a t .  ( 1983)  d e c l a r e d  u n c o n s t i t u t i o n a l  and h a v e  t a x  

a s s e s s m e n t s  r e n d e r e d  a g a i n s t  t i m e s h a r e  p r o j e c t s  i n  which  

Responden t s  h a v e  o w n e r s h i p  i n t e r e s t s  a n d / o r  a r e  t h e  condominium 

a s s o c i a t i o n s  f o r  t h e  r e s p e c t i v e  p r o j e c t s  d e c l a r e d  v o i d .  

A l l  Responden t s  who a r e  a l s o  u n i t  owner s ,  f i l e d  t h e i r  

r e s p e c t i v e  d e c l a r a t i o n s  o f  condominium, commi t t i ng  t h e i r  

deve lopmen t s  t o  condominium o r  j o i n t  u s e  o w n e r s h i p ,  and  e n t e r e d  

i n t o  p u r c h a s e  a g r e e m e n t s  w i t h  t h e  o t h e r  t i m e s h a r e  u n i t  owner s ,  and  

formed t h e i r  r e s p e c t i v e  condominium a s s o c i a t i o n s ,  p r i o r  t o  F l o r i d a  

S t a t u t e ,  S e c t i o n  192.037 F l a .  S t a t .  ( 1983)  becoming e f f e c t i v e  on 

J a n u a r y  1, 1983.  

R e s p o n d e n t ' s  c o n t e n d  t h a t  F l o r i d a  S t a t u t e ,  S e c t i o n  192.037 

F l a .  S t a t .  (1983)  i s  u n c o n s t i t u t i o n a l  a s  a p p l i e d  t o  Responden t s  i n  

t h a t  i t  c o n s t i t u t e s  a n  impai rment  o f  t h e  o b l i g a t i o n  o f  c o n t r a c t  b y  

impos ing  new o b l i g a t i o n s  and  d u t i e s  upon Responden t s  a s  u n i t  owners  

and  condominium a s s o c i a t i o n s ,  t h a t  d i d  n o t  e x i s t  a t  t h e  t i m e  o f  

t h e i r  e n t e r i n g  i n t o  t h e i r  r e s p e c t i v e  c o n t r a c t s  and  d e c l a r a t i o n s ,  

t h e r e b y  v i o l a t i n g  A r t i c l e  I ,  S e c t i o n  10 o f  t h e  C o n s t i t u t i o n  o f  t h e  

S t a t e  o f  F l o r i d a .  



S p e c i f i c a l l y ,  R e s p o n d e n t s  c l a i m e d  F l o r i d a  S t a t u t e ,  S e c t i o n  

192 .037  F l a .  S t a t .  ( 1983)  i m p a i r e d  t h e  c o n t r a c t  be tween  Responden t s  

a s  d e v e l o p e r s ,  t h e  condominium a s s o c i a t i o n s ,  and  o t h e r  u n i t  owner s ,  

p u r s u a n t  t o  t h e  p u r c h a s e  a n d  s a l e  ag reemen t s  and  r e s p e c t i v e  

d e c l a r a t i o n s  o f  condominium i n  t h e  f o l l o w i n g  ways:  

a .  By o b l i g a t i n g  t h e  condominium a s s o c i a t i o n s  and  

d e v e l o p e r s / u n i t  owners  and  o t h e r  u n i t  owners  t o  pay t h e  u n p a i d  a d  

v a l o r e m  t a x e s  o f  o t h e r  t i m e s h a r e  u n i t  owner s .  

b .  By o b l i g a t i n g  t h e  condominium a s s o c i a t i o n s  t o  

a c t  a s  t h e  a g e n t  f o r  a l l  u n i t  owners  f o r  r e c e i v i n g  t a x  n o t i c e s  a n d  

t a x  b i l l s  a n d  c o l l e c t i n g  s a i d  t a x e s ,  f o r  pay ing  t h e  u n p a i d  t a x e s  o f  

t h e  u n i t  o w n e r s ,  a n d  r e q u i r i n g  t h e  a s s o c i a t i o n  t o  a s s e s s  t h e  u n i t  

owners  amounts  n e c e s s a r y  t o  s a t i s f y  t h e  u n p a i d  t a x e s  o f  u n i t  owners 

f o r  t h e i r  p r o p e r t y  t a x e s ,  a l l  o f  which i s  done  a t  t h e  e x p e n s e  o f  

t h e  condominium a s s o c i a t i o n .  

c .  By s u b j e c t i n g  t h e  d e v e l o p e r s / u n i t  owners  a n d  a l l  

u n i t  owner s  t o  a s s e s s m e n t s  by t h e  a s s o c i a t i o n  f o r  payment o f  t h e i r  

own u n p a i d  t a x e s  o r  t h e  unpa id  t a x e s  o f  a n o t h e r  t i m e s h a r e  u n i t  

owner .  

d .  By s u b j e c t i n g  t h e  d e v e l o p e r s / u n i t  owners  and  a l l  

o t h e r  u n i t  owners  t o  l i e n s  b y  t h e  a s s o c i a t i o n  f o r  non-payment  o f  

t h e i r  t a x e s  o r  non-payment  o f  any  amount a s s e s s e d  a g a i n s t  them t o  

pay t h e  u n p a i d  t a x e s  o f  a n o t h e r  t i m e s h a r e  u n i t  owner .  

e .  By s u b j e c t i n g  d e v e l o p e r s / u n i t  owners  and  a l l  

o t h e r  u n i t  owner s  t o  t h e i r  p r o p e r t y  b e i n g  l i e n e d  a n d / o r  s o l d  a s  a  

r e s u l t  o f  non-payment o f  t a x e s  a n d / o r  t h e  non-payment o f  

a s s e s s m e n t s  f o r  u n p a i d  t a x e s  by o t h e r  t i m e s h a r e  u n i t  owner s .  



R e s p o n d e n t s  c l a i m  t h e  a b o v e - s t a t e d  o b l i g a t i o n s  and d u t i e s  

c o n s t i t u t e  new o b l i g a t i o n s  a n d  d u t i e s  and i m p a i r  t h e  o b l i g a t i o n  o f  

c o n t r a c t  t o  t h e  d e t r i m e n t  o f  Responden t s .  

Responden t s  f u r t h e r  c l a i m  t h a t  S e c t i o n  192 .O37 F l a .  S t a t .  

( 1983)  is a n  u n c o n s t i t u t i o n a l  d e n i a l  o f  d u e  p r o c e s s  and e q u a l  

p r o t e c t i o n  i n  t h a t  t h e  s t a t u t e  s u b j e c t s  a  p r o p e r t y  owner t o  l o s s  o f  

h i s  p r o p e r t y ,  d e s p i t e  t h e  f a c t  t h a t  h i s  p r o p e r t y  t a x e s  were  p a i d ,  

i f  a n o t h e r  p r o p e r t y  owner i n  t h e  t i m e s h a r e  deve lopmen t  h a s  f a i l e d  

t o  pay h i s  t a x e s .  

Responden t s  f u r t h e r  a l l e g e  t h a t  S e c t i o n  192.037 F l a .  S t a t .  

( 1983)  d e p r i v e d  Responden t s  o f  t h e i r  a b i l i t y  t o  r e c e i v e  a  d i s c o u n t  

p u r s u a n t  t o  S e c t i o n  197.055,  F l a .  S t a t .  ( 1 9 8 3 ) ,  when a l l  o t h e r  

p r o p e r t y  owners  i n  F l o r i d a  a r e  e n t i t l e d  t o  t a k e  a d v a n t a g e  o f  a  

d i s c o u n t  b y  p a y i n g  t h e i r  t a x e s  e a r l y ,  n o t w i t h s t a n d i n g  and n o t  

d e p e n d e n t  upon when ad va lo rem t a x e s  a r e  p a i d  by o t h e r  p r o p e r t y  

owners .  

In  a d d i t i o n  t o  d e c l a r a t o r y  r e l i e f ,  Responden t s  s o u g h t  a n  

i n j u n c t i o n  a g a i n s t  t h e  Tax C o l l e c t o r ,  p r o h i b i t i n g  him from i s s u i n g  

t a x  w a r r a n t s ,  a d v e r t i s i n g  d e l i n q u e n c i e s ,  i s s u i n g  t a x  d e e d s  o r  

s e l l i n g  t a x  c e r t i f i c a t e s  w i t h  r e s p e c t  t o  t h e  ad va lo rem t a x e s  

c h a l l e n g e d  b y  Responden t s  p e n d e n t e  li t e  and p e r m a n e n t l y  t h e r e a f t e r  

from c o l l e c t i n g  s a i d  ad  va lo rem p r o p e r t y  t a x e s  on Respondents  ' 
p r o p e r t y .  

P e t i t i o n e r ' s  Motion t o  Dismiss was g r a n t e d  on A p r i l  2 ,  1984 

(R.281) .  On a p p e a l  t h e  4 t h  D i s t r i c t  Cour t  o f  Appea l  r e v e r s e d .  

(Appx.1) T h i s  Cour t  e x e r c i s e d  i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n  and 

• d i s p e n s e d  w i t h  o r a l  a rgument  on March 4 ,  1986.  



R e s p o n d e n t s  d i s a g r e e  w i t h  t h e  f o l l o w i n g  p o r t i o n s  o f  t h e  

S t a t e m e n t  o f  The Case a n d  o f  t h e  F a c t s  c o n t a i n e d  i n  P e t i t i o n e r ' s  

I n i t i a l  B r i e f :  

1. P e t i t i o n e r  h a s  gone t o  g r e a t  l e n g t h  t o  d e s c r i b e  i n  d e t a i l  

t h e  v a r i o u s  t a x  b i l l s  which a r e  a t t a c h e d  t o  t h e  c o m p l a i n t  a s  

e x h i b i t s  i n  a n  e f f o r t  t o  show t h a t  t h e  Responden t s  do  n o t  have  

s t a n d i n g  t o  p r o s e c u t e  t h i s  l a w s u i t .  These  f a c t s  do n o t  s u p p o r t  

P e t i t i o n e r ' s  argument  and o n l y  s e r v e  t o  c o n f u s e  t h e  i s s u e s  i n  t h i s  

c a s e .  P e t i t i o n e r  d i d  n o t  r a i s e  t h e  i s s u e  o f  l a c k  o f  s t a n d i n g  i n  

t h e  C i r c u i t  C o u r t .  F u r t h e r ,  t h e  c o m p l a i n t  and t h e  o t h e r  e x h i b i t s  

a t t a c h e d  t h e r e t o  c l e a r l y  a l l e g e d  t h a t  t h e  p r o p e r t y  is  t i m e s h a r e  

p r o p e r t y  and t h a t  t h e  t a x  was l e v i e d  p u r s u a n t  t o  S e c t i o n  192.037 

F l a .  S t a t .  ( 1983)  ( R . l - 1 0 ,  85-247) .  

2 .  The h e a r i n g  h e l d  on A p r i l  2 ,  1984 must b e  p l a c e d  i n  

p r o p e r  c o n t e x t .  A copy o f  t h e  t r a n s c r i p t  o f  t h a t  h e a r i n g  is  

a t t a c h e d  h e r e t o  a s  p a r t  o f  t h e  Appendix.  (Appx.4)  The A p r i l  2 ,  

1984 h e a r i n g  was s e t  f o r  t e n  m i n u t e s .  I t  was i n i t i a l l y  n o t i c e d  by  

c o u n s e l  f o r  I n t e r v e n o r s  on t h e i r  Motion t o  I n t e r v e n e  and Motion f o r  

Temporary I n j u n c t i o n  (R.258-251,  5  The Mot ion  t o  Dismiss f i l e d  

by P e t i t i o n e r  was n o t i c e d  f o r  t h e  same h e a r i n g  b u t  s u b s e q u e n t  t o  

I n t e r v e n o r ' s  N o t i c e  o f  H e a r i n g .  ( l a . l l ) .  A t  t h e  h e a r i n g  t h e  Motion 

t o  I n t e r v e n e  was g r a n t e d  (T .7 )  and I n t e r v e n o r ' s  a d o p t e d  t h e  

a l l e g a t i o n s  i n  t h e  o t h e r  Respondents  ' c o m p l a i n t .  The Motion t o  

Dismiss was g r a n t e d  w i t h  p r e j u d i c e  (1'. 1 0 - 1 1 ) .  

Al though t h e  o r d e r  i n i t i a l l y  e n t e r e d  by  t h e  C i r c u i t  Cour t  

d i s m i s s e d  t h e  c o m p l a i n t  w i t h  l e a v e  t o  amend (R. 2 7 3 ) ,  t h i s  o r d e r  was 

• c o r r e c t e d  nunc p r o  t u n c  t o  be  a  d i s m i s s a l  w i t h  p r e j u d i c e  i n  



a conformance  w i t h  t h e  J u d g e ' s  v e r b a l  r u l i n g  a t  t h e  h e a r i n g  (T .11 ,  

R .281) .  S e e  p a g e s  9-13  o f  t h e  t r a n s c r i p t  o f  t h e  A p r i l  1 7 ,  1984 

C i r c u i t  C o u r t  h e a r i n g ,  a c o p y  o f  which  i s  a t t a c h e d  a s  p a r t  o f  t h e  

Appendix .  (Appx.5)  'I 'hus, t h e  o r d e r  a p p e a l e d  from was a  f i n a l  

o r d e r .  



SUMMARY OF ARGUMENT 

The 60 -day  n o n - c l a i m  p r o v i s i o n  o f  S e c t i o n  1 9 4 . 1 7 1 ( 2 )  a n d  ( 3 )  

F l a .  S t a t .  ( 1 9 8 3 )  d o e s  n o t  a p p l y  t o  a  l a w s u i t  t h a t  c h a l l e n g e s  a n  

a s s e s s m e n t  a s  v o i d  on t h e  b a s i s  t h a t  t h e  a s s e s s m e n t  i s  l e v i e d  

p u r s u a n t  t o  s t a t u t e s  t h a t  a r e  u n c o n s t i t u t i o n a l .  S e c t i o n  1 9 4 . 1 7 1  

F l a .  S t a t .  ( 1 9 8 3 )  a p p l i e s  t o  c h a l l e n g e s  t o  t h e  amount o f  a n  

a s s e s s m e n t  and  n o t  t o  c l a i m s  t h a t  t h e  a s s e s s m e n t  i s  v o i d .  An 

a s s e s s m e n t  t h a t  d o e s  n o t  p r o p e r l y  v a l u e  t h e  p r o p e r t y  i s  m e r e l y  

v o i d a b l e  w h i l e  a n  a s s e s s m e n t  t h a t  i s  l e v i e d  p u r s u a n t  t o  a n  

u n c o n s t i t u t i o n a l  s t a t u t e  i s  v o i d .  C h a l l e n g e s  t o  v o i d  a s s e s s m e n t s  

a r e  n o t  s u b j e c t  t o  t h e  60 -day  n o n - c l a i m  p r o v i s i o n  o f  S e c t i o n  

194 .171  F l a .  S t a t .  ( 1 9 8 3 ) .  



ARGUMENT 

THE 60-DAY NON-CLAIM PROVISION OF SECTION 
1 9 4 . 1 7 1 ( 2 )  AND ( 3 )  FLA. STAT. ( 1 9 8 3 )  IS 
INAPPLI CABLE WHERE THE CHALLE~GED 
ASSESSMENT IS CLAIMED TO BE ILLEGAL, VOID, 
AND LEVIED PURSUANT TO STATUTES THAT ARE 
UNCONSTITUTIONAL. 

P e t i t i o n e r ' s  p r i m a r y  argument  i s  t h a t  Responden t s  were  

r e q u i r e d  unde r  S e c t i o n  1 9 4 . 1 7 1 ( 2 )  and  ( 3 )  F l a .  S t a t .  (1983)  t o  make 

a  good f a i t h  d e p o s i t  o f  t h e  t a x e s  a l l e g e d  t o  b e  owed and t o  f i l e  

t h e i r  c o m p l a i n t  w i t h i n  s i x t y  d a y s  f rom t h e  d a t e  t h e  a s s e s s m e n t  

b e i n g  c o n t e s t e d  was c e r t i f i e d  f o r  c o l l e c t i o n  u n d e r  S e c t i o n  

1 9 3 . 1 2 2 ( 2 )  F l a .  S t a t .  (1983)  , o r  a f t e r  s i x t y  d a y s  f rom t h e  d a t e  a  

d e c i s i o n  was r e n d e r e d  c o n c e r n i n g  s u c h  a s s e s s m e n t  by t h e  P r o p e r t y  

A p p r a i s a l  Adjus tment  Board.  P e t i t i o n e r  a r g u e s  t h a t  t h e  f a i l u r e  t o  

comply w i t h  t h e s e  s e c t i o n s  b a r s  t h e  a c t i o n  u n d e r  S e c t i o n  1 9 4 . 1 7 1 ( 6 )  

F l a .  S t a t .  ( 1 9 8 3 ) .  The b a s i s  f o r  t h i s  argument  is  t h a t  t h e  

l e g i s l a t u r e  a d o p t e d  S e c t i o n  1 9 4 . 1 7 1 ( 6 )  F l a .  S t a t .  ( 1 9 8 3 )  f o l l o w i n g  

t h i s  C o u r t ' s  d e c i s i o n  i n  M i l l e r  v .  N o l t e ,  453 So.2d 397 ( F l a . 1 9 8 4 )  

i n  o r d e r  t o  n u l l i f y  t h a t  d e c i s i o n .  T h i s  f o l l o w e d  a  s e r i e s  o f  

d e c i s i o n s  i n  t h i s  Cour t  and i n  t h e  D i s t r i c t  C o u r t s  o f  Appeal  

c o n c e r n i n g  t h e  i s s u e  o f  w h e t h e r  S e c t i o n  1 9 4 . 1 7 1 ( 2 )  F l a .  S t a t .  



a ( 1 9 8 3 )  was a  j u r i s d i c t i o n a l  s t a t u t e  o f  n o n - c l a i m  o r  a  s t a t u t e  o f  

l i m i t a t i o n s .  See  R u d i s i l l  v .  C i t y  of  Tampa, 151  F la .284 ,  9  So.2d 

380 ( 1 9 4 2 ) ;  Coe v .  I Community Development C o r p . ,  362 So.2d 8  

( F l a . 1 9 7 8 ) ;  W i l l i a m s  v.  Law, 368 So.2d 1285 ( ~ l a . 1 9 7 9 ) ;  Cape Cove 

Corp.  v .  Lowe, 411  So.2d 887  (Fla.2DCA 1 9 8 2 ) ,  r e v i e w  d e n i e d  418 

So.2d 1280 ( ~ l a . 1 9 8 2 ) ;  M i l l e r  v .  N o l t e ,  s u p r a .  

While  t h e  a d d i t i o n  o f  S e c t i o n  1 9 4 . 1 7 1 ( 6 )  F l a .  S t a t .  ( 1 9 8 3 )  

c l e a r l y  e s t a b l i s h e d  t h a t  S e c t i o n  1 9 4 . 1 7 1 ( 2 )  F l a .  S t a t .  (1983)  i s  a  

j u r i s d i c t i o n a l  s t a t u t e  o f  n o n - c l a i m  and n o t  a  s t a t u t e  o f  

l i m i t a t i o n s ,  t h e  amendment d o e s  n o t  a f f e c t  t h e  l e g a l  a n a l y s i s  t h a t  

g o v e r n s  t h i s  c a s e .  

The a n a l y s i s  t h a t  i s  germane t o  t h i s  c a s e  i s  whe the r  t h e  

j u r i s d i c t i o n a l  s t a t u t e  o f  n o n - c l a i m  i s  a p p l i c a b l e  t o  a  c o m p l a i n t  

a t h a t  c h a l l e n g e s  a n  a s s e s s m e n t  a s  b e i n g  v o i d  on t h e  b a s i s  t h a t  t h e  

a s s e s s m e n t  i s  l e v i e d  p u r s u a n t  t o  s t a t u t e s  t h a t  a r e  

u n c o n s t i t u t i o n a l .  The c a s e s  t h a t  c o n s i d e r e d  t h e  i s s u e  o f  s t a t u t e  

o f  l i m i t a t i o n s  v e r s u s  s t a t u t e  o f  n o n - c l a i m ,  s u p r a ,  do  n o t  o v e r r u l e  

t h o s e  c a s e s  d e a l i n g  w i t h  t h e  i s s u e  o f  w h e t h e r  a n  a s s e s s m e n t  t h a t  i s  

v o i d  i s  s u b j e c t  t o  t h e  s i x t y  d a y  l i m i t a t i o n  p e r i o d .  A l l  o f  t h e s e  

c a s e s  d e a l  w i t h  c h a l l e n g e s  t o  t h e  amount o f  t h e  a s s e s s m e n t ,  n o t  t o  

t h e  v a l i d i t y  o f  t h e  u n d e r l y i n g  s t a t u t e .  T h i s  c a s e  i s  d e t e r m i n e d  by  

d e c i d i n g  whe the r  t h e  a s s e s s m e n t  i s  v o i d  o r  m e r e l y  v o i d a b l e .  An 

a s s e s s m e n t  t h a t  i m p r o p e r l y  v a l u e s  t h e  p r o p e r t y  i s  v o i d a b l e ,  n o t  

v o i d ,  and is  t h e r e f o r e  s u b j e c t  t o  S e c t i o n  194 .171  F l a .  S t a t .  

( 1 9 8 3 ) .  I n  f a c t ,  b o t h  Coe v. 11.1. Community Development Corp,  362 

So.2d 8  ( ~ l a . 1 9 7 8 ) ,  and  M i l l e r  v .  N o l t e ,  453 So.2d 397  ( ~ l a . 1 9 8 4 1 ,  

• which came down on d i f f e r e n t  s i d e s  o f  t h e  s t a t u t e  o f  



a l i m i t a t i o n s / s t a t u t e  o f  n o n - c l a i m  a r g u m e n t ,  c i t e d  t h e  c a s e  o f  Lake 

Worth Towers, I n c .  v .  G e r s t u n g ,  262 So.2d 1 ( F l a . 1 9 7 2 )  which d e a l s  

w i t h  t h e  v o i d / v o i d a b l e  d i s t i n c t i o n .  Both Coe and  M i l l e r  remarked 

on t h e  i n a r t f u l  u s e  o f  t h e  term " s t a t u t e  o f  l i m i t a t i o n s "  i n  Lake 

Worth Towers,  b u t  t h e y  d i d  n o t  o v e r r u l e  t h e  h o l d i n g  o f  t h a t  c a s e  

t h a t  a n  a s s e s s m e n t  t h a t  i s  v o i d  i s  n o t  s u b j e c t  t o  t h e  6 0 - d a y  p e r i o d  

s e t  f o r t h  i n  S e c t i o n  1 9 2 . 2 1 ( 2 )  F l a .  S t a t .  ( 1 9 6 7 )  t h e  p r e d e c e s s o r  t o  

S e c t i o n  194 .171  F l a .  S t a t .  ( 1 9 8 3 ) .  

P e t i t i o n e r  d o e s  n o t  u r g e  t h i s  C o u r t  t o  o v e r r u l e  t h e  

v o i d / v o i d a b l e  c a s e s ,  i n c l u d i n g  Lake Worth Towers a n d ,  i n  f a c t ,  

r e c o g n i z e s  t h e  c o n t i n u i n g  v a l i d i t y  o f  t h i s  a n a l y s i s .  

l 'hus,  t h i s  c a s e  i s  n o t  d e t e r m i n e d  by a n a l y z i n g  S e c t i o n  194 .171  

F l a .  S t a t .  ( 1 9 8 3 ) .  R a t h e r ,  t h i s  c a s e  i s  d e t e r m i n e d  by  a n a l y z i n g  

t h e  c o m p l a i n t  u n d e r  t h e  v o i d / v o i d a b l e  l i n e  o f  c a s e s .  I t  i s  t h e  

v o i d / v o i d a b l e  a n a l y s i s  t h a t  d i s t i n g u i s h e s  t h e  d e c i s i o n  o f  t h e  4 t h  

D i s t r i c t  Cour t  o f  Appeal  i n  t h i s  c a s e ,  (Appx.1) from t h e  d e c i s i o n  

i n  G u l f s i d e  I n t e r v a l  V a c a t i o n s ,  I n c .  v .  S c h u l t z ,  479 So.2d 776 

(Fla.2DCA 1985) .  The 2nd D i s t r i c t  Cour t  o f  Appea l  d e c i d e d  G u l f s i d e  

unde r  t h e  s t a t u t e  o f  n o n - c l a i m  v s .  s t a t u t e  o f  l i m i t a t i o n s  a n a l y s i s  

a f t e r  e r r o n e o u s l y  d e c i d i n g  t h a t  S e c t i o n  194 .171  F l a .  S t a t .  (1983)  

a p p l i e d  t o  b o t h  v o i d  and v o i d a b l e  a s s e s s m e n t s .  The 4 t h  D i s t r i c t  

Cour t  o f  A p p e a l ' s  d e c i s i o n  below was b a s e d  on i t s  d e t e r m i n a t i o n  

t h a t  t h e  a s s e s s m e n t  was c h a l l e n g e d  a s  v o i d  and  t h a t  S e c t i o n  194 .171  

F l a .  S t a t .  (1983)  t h e r e f o r e  d i d  n o t  a p p l y .  T h i s  i s  t h e  c o r r e c t  

a n a l y s i s  o f  t h e  i s s u e .  The 4 t h  D i s t r i c t  C o u r t  o f  Appea l  p r o p e r l y  

c o n c l u d e d  t h a t  t h e  c o m p l a i n t  a t t a c k i n g  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  

a a s s e s s m e n t  i s  n o t  s u b j e c t  t o  t h e  60-day  l i m i t a t i o n .  



I n  Lake Worth Towers ,  262 So.2d 1 ( F l a . 1 9 7 2 ) ,  ( c i t e d  by  t h e  

c o u r t  b e l o w ) ,  t h i s  C o u r t  was p r e s e n t e d  w i t h  a  c a s e  s i m i l a r  t o  t h e  

one a t  b a r .  T h e r e ,  t h e  t a x  c o l l e c t o r  a r g u e d  t h a t  t h e  t a x p a y e r  had 

f a i l e d  t o  c o n t e s t  a n  a s s e s s m e n t  i n  a  t i m e l y  manner,  m a i n t a i n i n g  

t h a t  b e c a u s e  t h e  a s s e s s m e n t  was m e r e l y  v o i d a b l e  and  n o t  v o i d ,  t h e  

t a x p a y e r ' s  f a i l u r e  t o  e x h a u s t  h i s  a d m i n i s t r a t i v e  r e m e d i e s  a n d  b r i n g  

s u i t  w i t h i n  s i x t y  d a y s  b a r r e d  him from c h a l l e n g i n g  t h e  

a s s e s s m e n t .  I n  i t s  d e c i s i o n ,  t h i s  Cour t  s t a t e d  t h e  g e n e r a l  r u l e  

t h a t  a  v o i d  a s s e s s m e n t  i s  one ". . . n o t  a u t h o r i z e d  by  law,  where  t h e  

p r o p e r t y  i s  n o t  s u b j e c t  t o  t h e  t a x  a s s e s s e d ,  o r  where  t h e  t a x  r o l l  

is i l l e g a l  d u e  t o  some a f f i r m a t i v e  wrongdoing by t h e  t a x i n g  

o f f i c i a l  ." l ' he  c h a l l e n g e  was p e r m i t t e d .  

l ' h e  C o u r t  below a l s o  r e l i e d  on Hansen v .  P o r t  E v e r g l a d e s  S t e e l  

a C o r p o r a t i o n ,  155  So.2d 387 (Fla.2DCA 1963)  f o r  i t s  d e c i s i o n .  I n  

Hansen ,  a  c h a l l e n g e  t o  a n  a s s e s s m e n t  on i m p o r t e d  goods  made a f t e r  

t h e  e x p i r a t i o n  o f  t h e  60 -day  p e r i o d  o f  l i m i t a t i o n s  was h e l d  t o  h a v e  

b e e n  b r o u g h t  i n  a  t i m e l y  manner where  t h e  a s s e s s m e n t  was based  on 

a n  u n c o n s t i t u t i o n a l  a n d  t h u s  v o i d  s t a t u t e .  

Lake Worth Towers and  Hansen c i t e d  Hackney v .  McKenney, 1 1 3  

F l a .  176 ,  1 5 1  So .2d  524 (1933)  a s  t h e  l e a d i n g  c a s e  on t h e  i s s u e  o f  

w h e t h e r  a  t a x  a s s e s s m e n t  i s  v o i d  a s  opposed  t o  v o i d a b l e .  I n  

Hackney, t h i s  Cour t  f i r s t  e n u n c i a t e d  two o f  t h e  ways a n  a s s e s s m e n t  

c o u l d  b e  found  v o i d :  11 . . . o r  where  a  t a x  l e v y  a s  made i s  - n o t  

a u t h o r i z e d  by a  v a l i d  l aw;  o r  where  t hough  a  t a x  l e v y  b e  d u l y  

a u t h o r i z e d  by  law,  t h e  i l l e g a l i t y  o f  t h e  t a x  r o l l  b e c a u s e  o f  

a f f i r m a t i v e  wrongdoing b y  t h e  t a x i n g  o f f i c i a l s ,  a n d  n o t  mere 

a i n c o r r e c t n e s s  o r  s p e c i f i c  i n s t a n c e s  o f  u n f a i r n e s s  i n  t h e  a s s e s s m e n t  



a s  made i s  d u l y  shown." ( emphas i s  added)  Hackney, 1 5 1  So.2d 524 ,  

528. I t  i s  from Hackney t h a t  Lake Worth Towers a n d  Hansen d e r i v e  

t h e i r  t h r e e  t e s t s  f o r  v o i d n e s s .  S e e  F l o r i d a  E a s t  Coas t  Rai lway 

Company v.  R e i d ,  281 So.2d 77 ( F l a .  4DCA 1973) .  But Hackney d i d  

n o t  l i m i t  t h e  t e s t  f o r  v o i d n e s s  t o  j u s t  t h o s e  methods s t a t e d  

above .  I n s t e a d ,  t h i s  C o u r t  s a i d  on p a g e  528: "There  may b e  o t h e r  

i n s t a n c e s  i n  which  a  t a x  l e v y  i s  v o i d  and  r e l i e f  f rom i t  may be  had 

a t  any  t i m e  when t h e  r i g h t  t o  r e d r e s s  h a s  n o t  been  waived o r  

o t h e r w i s e  l o s t  ." 
Hansen and  Hackney, when r e a d  t o g e t h e r ,  s t a n d  f o r  t h e  

p r o p o s i t i o n  t h a t  a s s e s s m e n t s  made unde r  a n  u n c o n s t i t u t i o n a l  s t a t u t e  

a r e  v o i d .  Thus ,  t h e y  a r e  i n  c o m p l e t e  harmony w i t h  t h e  d e c i s i o n  

below a n d  c o r r e c t l y  s t a t e  t h e  r u l e  o f  law i n  t h i s  s t a t e .  

R e s p o n d e n t s '  c o m p l a i n t  c h a l l e n g e d  t h i s  a s s e s s m e n t  a s  v o i d  

b e c a u s e  i t  was l e v i e d  p u r s u a n t  t o  a n  i n v a l i d  s t a t u t e .  The 60-day  

l i m i t a t i o n  p e r i o d  o f  194 .171  does  n o t  a p p l y .  The d e c i s i o n  o f  t h e  

4 t h  Dis t r ic t  C o u r t  o f  Appea l  s h o u l d  b e  a f f i r m e d .  



CONCLUSION 

The 4 t h  D i s t r i c t  C o u r t  o f  Appea l  r u l e d  t h a t  a  c h a l l e n g e  t o  a n  

a s s e s s m e n t  on c o n s t i t u t i o n a l  g r o u n d s  i s  t o  c h a l l e n g e  i t  a s  b e i n g  

v o i d .  Such c h a l l e n g e s  a r e  n o t  g o v e r n e d  b y  t h e  60-day  l i m i t a t i o n  

p e r i o d  i n  S e c t i o n  194 .171  F l a .  S t a t .  ( 1 9 8 3 ) .  T h i s  i s  n o t  b a s e d  on 

t h e  s t a t u t e  o f  n o n - c l a i m  v e r s u s  s t a t u t e  o f  l i m i t a t i o n s  which h a s  

b e e n  s e t t l e d  b y  t h e  a d d i t i o n  o f  S e c t i o n  1 9 4 . 1 7 1 ( 6 )  F l a .  S t a t .  

( 1983) .  R a t h e r ,  i t  is  b a s e d  upon t h e  v o i d / v o i d a b l e  a n a l y s i s  

a d o p t e d  b y  t h i s  C o u r t  a s  s e t  f o r t h  i n  t h e  c a s e s  c i t e d  by  t h e  C o u r t  

be low and  i n  t h i s  b r i e f .  

The c a s e  s h o u l d  b e  remanded t o  t h e  C i r c u i t  C o u r t  w i t h  

i n s t r u c t i o n s  t o  d e n y  t h e  mo t ion  t o  d i s m i s s  and  t o  p r o c e e d  w i t h  a n  

a d j u d i c a t i o n  o f  t h e  m e r i t s  o f  t h e  c a s e .  
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Answer B r i e f  was m a i l e d  t o  Gay lo rd  A. Wood, J r . ,  Esq . ,  304 S.W. 

1 2 t h  S t r e e t ,  F o r t  L a u d e r d a l e ,  FL 33315; Susan  D e l e g a l ,  G e n e r a l  

Counse l  o f  Broward County,  115  S.  Andrews Avenue, S u i t e  423 ,  F o r t  

L a u d e r d a l e ,  FL 33301, and J. l ' e r r e l l  W i l l i a m s ,  A s s i s t a n t  A t t o r n e y  

G e n e r a l ,  Tax S e c t i o n ,  C a p i t o l  B u i l d i n g ,  T a l l a h a s s e e ,  FL 32301,  

t h i s  / /  d a y  o f  A p r i l ,  1986. 


