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STATEMENT OF THE CASE AND FACTS 

This case is here on petition for discretionary review from 

the Fourth District Court of Appeal from which Petitioner is 

claiming a jurisdictional basis for this Court to review the 

merits of the decision below. Plaintiffs (hereinafter referred 

to as "Respondents") are a group of Condominium Associations and 

Developers for Time-share projects. Suit was filed in the 

Circuit Court to declare Sec. 192.037 Fla. Stat. (1983) 

unconstitutional on grounds that it violated Respondents1 

constitutional guarantees of Equal Protection and Due Process. 

The Circuit Court dismissed Respondents l complaint on the basis 

that suit was not filed within the sixty (60) day period set 

forth in Sec. 194.171 Fla. Stat. (1983). The Fourth District 

Court of Appeal reversed the decision of the Circuit Court, 

finding the Plaintiff's challange to Sec. 192.037 Fla. Stat. 

(1983) as violative of Respondents1 constitutional rights was a 

challenge that the assessment thereunder was void, and therefore, 

the sixty (60) day period did not apply. 



SUMMARY OF ARGUMENT 

@ The d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal  i s  n o t  

i n  c o n f l i c t  w i t h  any  p r i o r  d e c i s i o n s  o f  t h i s  Cour t  o r  o t h e r  D i s -  

t r i c t  C o u r t s  o f  Appea l .  The c o u r t  below h e l d  t h a t  unde r  t h e  

r a t i o n a l  o f  Hansen v .  P o r t  E v e r g l a d e s  S t e e l  C o r p o r a t i o n ,  155 

So.2d 387 ( F l a .  2d DCA 1 9 6 3 ) ,  an  a s s e s s m e n t  i s  v o i d  when i t  i s  i n  

v i o l a t i o n  of t h e  c o n s t i t u t i o n a l  g u a r a n t e e s  o f  Equa l  P r o t e c t i o n  

and Due P r o c e s s ,  and a s  s u c h ,  c a n  be  c h a l l e n g e d  w i t h o u t  comply ing  

w i t h  t h e  p r o c e d u r a l  r e q u i r e m e n t s  imposed unde r  S e c .  194 .171  F l a .  

S t a t .  ( 1 9 8 3 ) .  

P e t i t i o n e r  a l l e g e s  t h a t  t h e  d e c i s i o n  below c o n f l i c t s  w i t h  

Lake Worth Towers ,  I n c  v .  G e r s t u n g ,  262 So.2d 1 ( F l a .  1 9 7 2 ) .  I n  

G e r s t u n g ,  t h i s  C o u r t  h e l d  t h a t  a n  a s s e s s m e n t  i s  v o i d  i f  n o t  .. a u t h o r i z e d  by l aw ,  i f  t h e  p r o p e r t y  i s  n o t  s u b j e c t  t o  t h e  t a x ,  o r  

t h e r e  is  some a f f i r m a t i v e  wrongdoing on t h e  p a r t  o f  t h e  P r o p e r t y  

A p p r a i s e r .  I f  a  s t a t u t e  i s  n o t  c o n s t i t u t i o n a l ,  t h e  a s s e s s m e n t  

p u r s u a n t  t o  i t  i s  c l e a r l y  n o t  a u t h o r i z e d  by l aw .  S e e  Hackney v .  

McKenney, 113 F l a .  176 ,  1 5 1  So .  524 ( 1 9 3 3 ) .  A s  s u c h ,  t h e r e  is  

n o t  a  c o n f l i c t  be tween  t h e  d e c i s i o n  be low,  G e r s t u n q ,  o r  Hansen.  

The d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  Cour t  o f  Appea l  does  n o t  

e x p r e s s l y  a f f e c t  a  c l a s s  o f  c o n s t i t u t i o n a l  o r  s t a t e  o f f i c e r s .  

P e t i t i o n e r ' s  a rgument  t o  t h e  c o n t r a r y  is  s p e c i o u s .  The c o u r t  

below o n l y  h e l d  t h a t  where  a  s t a t u t e  a u t h o r i z i n g  a n  a s s e s s m e n t  i s  

v i o l a t i v e  o f  t h e  C o n s t i t u t i o n ' s  g u a r a n t e e s  o f  Equa l  P r o t e c t i o n  

and  Due P r o c e s s ,  t h a t  t h e  a s s e s s m e n t  i s  v o i d ,  o b v i a t i n g  t h e  need  

a t o  comply w i t h  t h e  p r o c e d u r a l  r e q u i r e m e n t s  o f  S e c .  194 .171  F l a .  



S t a t .  (1983); The p r e m i s e  o f  P e t i t i o n e r ' s  argument  i s  t h a t  t h e  

0 
d e c i s i o n  w i l l  have  a  p o t e n t i a l  e f f e c t  on P r o p e r t y  A p p r a i s e r s  who 

may be f a c e d  w i t h  t h e  argument  t h a t  b e c a u s e  a  v a l u a t i o n  i s  t o o  

h i g h ,  i t  i s  v i o l a t i v e  o f  t h e  C o n s t i t u t i o n ,  and t h u s  v o i d .  T h i s  

a rgument  i s  s p e c i o u s  b e c a u s e  i t  i s  n o t  ba sed  on t h e  f a c t s  t h a t  

form t h e  b a s i s  f o r  t h e  d e c i s i o n  below. A s  no d e c i s i o n  h a s  been  

r e n d e r e d  r e g a r d i n g  t h e  c o n s t i t u t i o n a l i t y  of e x c e s s i v e  p r o p e r t y  

a p p r a i s a l s ,  t h e  i s s u e  o f  whe the r  P r o p e r t y  A p p r a i s e r s  a r e  

e x p r e s s l y  a f f e c t e d  by such  a  d e c i s i o n  i s  n o t  b e f o r e  t h e  C o u r t .  





t h a t  a  s t a t u t e  which imposes a  t a x  on a  g roup  of t a x  p a y e r s  i n  

a v i o l a t i o n  o f  t h e  c o n s t i t u t i o n a l  g u a r a n t e e s  o f  Equal  P r o t e c t i o n  

and Due P r o c e s s  i s  n o t  a  v a l i d  s t a t u t e  and an  a s s e s s m e n t  under  

s u c h  a  s t a t u t e  i s  v o i d ,  and does  n o t  c o n f l i c t  w i t h  t h e  d e c i s i o n s  

o f  t h i s  and o t h e r  c o u r t s .  P e t i t i o n e r  c i t e s  numerous c a s e s  which 

d e m o n s t r a t e  t h e  c i r c u m s t a n c e s  under  which an a s s e s s m e n t  i s  v o i d  

and r e l i e s  upon such  c a s e s  i n  s u p p o r t  of t h e  p r o p o s i t i o n  t h a t  

d e c i s i o n s  of  o t h e r  Dis t r ic t  C o u r t s  o f  Appeal  and t h i s  Cour t  a r e  

i n  c o n f l i c t  w i t h  t h e  d e c i s i o n  of  t h e  F o u r t h  Dist r ic t  Cour t  of  

Appeal below. P e t i t i o n e r  f a i l s ,  however,  t o  c i t e  a  s i n g l e  c a s e  

which h o l d  t h a t  an  a s ses smen t  under  a  s t a t u t e  which i s  i n  

c o n t r a v e n t i o n  of  t h e  C o n s t i t u t i o n ' s  g u a r a n t e e s  o f  Equal  

P r o t e c t i o n  and Due P r o c e s s  i s  mere ly  v o i d a b l e  and n o t  v o i d .  A s  

s u c h ,  P e t i t o n e r  h a s  f a i l e d  t o  d e m o n s t r a t e  how t h e  d e c i s i o n  below 

i s  i n  c o n f l i c t  w i t h  t h i s  Cour t  o r  any of  t h e  D i s t r i c t  C o u r t s  of  

Appeal .  

The c o n s i s t e n c y  of  t h e  d e c i s i o n  below w i t h  t h o s e  of  o t h e r  

Dis t r ic t  C o u r t s  o f  Appeal and t h i s  Cour t  i s  e v i d e n t .  I f  a  

s t a t u t e  i s  u n c o n s t i t u t i o n a l ,  t h e n  c l e a r l y  i t  i s  n o t  a  v a l i d  law; 

and any a s s e s s m e n t  made under  i t  i s  n o t  a u t h o r i z e d  by a  v a l i d  

law.  A s  s u c h ,  t h e  d e c i s i o n  below i s  c o n s i s t e n t  w i t h  and does n o t  

c o n f l i c t  w i t h  any o t h e r  d e c i s i o n s .  

I n  G e r s t u n g ,  262 So.2d 1 ( F l a .  1 9 7 2 ) ,  ( c i t e d  by t h e  c o u r t  

below) t h i s  c o u r t  was p r e s e n t e d  w i t h  a  c a s e  s i m i l a r  t o  t h e  one a t  

b a r .  T h e r e ,  t h e  t a x  c o l l e c t o r  a rgued  t h a t  t h e  t a x p a y e r  had 

f a i l e d  t o  c o n t e s t  an  a s s e s s m e n t  i n  a  t i m e l y  manner ,  m a i n t a i n i n g  



t h a t  b e c a u s e  t h e  a s s e s s m e n t  was mere ly  v o i d a b l e  and n o t  v o i d ,  

a t h e  t a x p a y e r ' s  f a i l u r e  t o  e x h a u s t  h i s  a d m i n i s t r a t i v e  r emed ie s  and 

b r i n g  s u i t  w i t h i n  60 d a y s  b a r r e d  him from c h a l l e n g i n g  t h e  a s s e s s -  

ment .  I n  i t s  d e c i s i o n ,  t h i s  C o u r t  s t a t e d  t h e  g e n e r a l  r u l e  t h a t  a  

v o i d  a s s e s s m e n t  is  one " . . . no t  a u t h o r i z e d  by law,  where t h e  

p r o p e r t y  i s  n o t  s u b j e c t  t o  t h e  t a x  a s s e s s e d ,  o r  where t h e  t a x  

r o l l  i s  i l l e g a l  due t o  some a f f i r m a t i v e  wrongdoing by t h e  t a x i n g  

o f f i c i a l  ." 

The F o u r t h  D i s t r i c t  Cour t  of  Appeal  a l s o  r e l i e d  on Hansen v .  

P o r t  E v e r g l a d e s  S t e e l  C o r p o r a t i o n ,  155 So.2d 387  l la. 2d DCA 

1963)  f o r  i t s  d e c i s i o n .  I n  Hansen,  a  c h a l l e n g e  t o  an  a s s e s s m e n t  

on impor t ed  goods made a f t e r  t h e  e x p i r a t i o n  of t h e  s i x t y  ( 6 0 )  day 

p e r i o d  o f  l i m i t a t i o n s  was h e l d  t o  have  been  b r o u g h t  i n  a  t i m e l y  

manner where t h e  a s s e s s m e n t  was based  on an  u n c o n s t i t u t i o n a l  and 

t h u s  v o i d  s t a t u t e .  

G e r s t u n g  and Hansen c i t e d  Hackney v.  McKenney, 113 F l a .  176 ,  

151 So.  524 (1933)  a s  t h e  l e a d i n g  c a s e  on t h e  i s s u e  of  whe the r  a  

t a x  a s s e s s m e n t  i s  v o i d  a s  opposed t o  v o i d a b l e .  I n  MacKenney, 

t h i s  Cour t  f i r s t  e n u n c i a t e d  two o f  t h e  ways an a s s e s s m e n t  c o u l d  

be  found vo id :  " . . . o r  where a  t a x  l e v y  a s  made i s  n o t  a u t h o r i z e d  

by a  v a l i d  law;  o r  where t hough  a  t a x  l e v y  be  d u l y  a u t h o r i z e d  by 

law,  t h e  i l l e g a l i t y  of t h e  t a x  r o l l  b e c a u s e  of a f f i r m a t i v e  wrong- 

do ing  by t h e  t a x i n g  o f f i c i a l s ,  and n o t  mere i n c o r r e c t n e s s  o r  

s p e c i f i c  i n s t a n c e s  of  u n f a i r n e s s  i n  t h e  a s s e s s m e n t  a s  made i s  

d u l y  shown."(emphasis  added)  Hackney, 151  So.  524, 528. I t  i s  

from Hackney t h a t  Ger s tung  and Hansen ,  d e r i v e  t h e i r  t h r e e  t e s t s  



f o r  v o i d n e s s :  See  F l o r i d a  E a s t  Coas t  Rai lway Company v i  ~ e i d ,  

281 So.2d 77 ( F l a .  4 t h  DCA 1 9 7 3 ) .  But Hackney d i d  n o t  l i m i t  t h e  

t e s t  f o r  v o i d n e s s  t o  j u s t  t h o s e  methods s t a t e d  above .  I n s t e a d ,  

t h i s  C o u r t  s a i d  on page 528: "There  may be  o t h e r  i n s t a n c e s  i n  

which  a  t a x  Levy i s  v o i d  and r e l i e f  from i t  may be had a t  any 

time when t h e  r i g h t  t o  r e d r e s s  h a s  n o t  been  waived o r  o t h e r w i s e  

l o s t  . I '  

Hansen and Hackney,  when r e a d  t o g e t h e r ,  s t a n d  f o r  t h e  

p r o p o s i t i o n  t h a t  a s s e s s m e n t s  made under  an u n c o n s t i t u t i o n a l  

s t a t u t e  a r e  v o i d .  Thus ,  t h e y  a r e  i n  c o m p l e t e  harmony w i t h  t h e  

d e c i s i o n  below.  Hansen c a n n o t  b e  g i v e n  t h e  nar row i n t e r p r e t a t i o n  

a d v o c a t e d  by t h e  P e t i t i o n e r ;  and  t h e  c i t e d  c a s e s  c a n n o t  be s a i d  

t o  be i n  c o n f l i c t  w i t h  t h e  d e c i s i o n  below.  



DOES THE DECISION OF THE FOURTH DISTRICT COURT OF 
APPEAL THAT AN ASSESSMENT IS VOID I F  MADE UNDER A 
STATUTE THAT VIOLATES DUE PROCESS AND EQUAL 
PROTECTION GUARANTEES EXPRESSELY AFFECT PROPERTY 
APPRAISERS, A CLASS OF CONSTITUTIONAL OFFICERS? 

Petitioner's argument that assessments in excess of just 

valuation will be challenged on grounds that such assessments are 

void and thus not owing, is specious. Petitioner is attempting 

to expand the holding below beyond the confines of its factual 

parameters and uses that expanded holding to further argue that 

it will affect a class of Constitutional Officers. The decision 

below stands for the simple proposition that assessments based on 

statutes which are in violation of the Constitution's guarantees 

of Equal Protection and Due Process are void. It does not lend 

itself to the scenario contemplated by Petitioner, and as such, 

is not before this Court for a determination whether a class of 

Constitutional Officers will possibly be affected in the future 

by challenges to valuations. In order for Petitioner to bring 

this case before this Court, he must demonstrate how the decision 

below "...expressly affects a class of constitutional or state 

officers ..."( emphasis added) Florida Constitution Article 5, 

Section 3(b)(3). As the decision below does not expressly affect 

Property Appraisers in the fashion feared by Petitioner, this 

Court does not have jurisdiction. 



CONCLUSION 

The d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appea l  d o e s  n o t  

c o n f l i c t  w i t h  t h e  d e c i s i o n s  of  t h i s  Cour t  o r  t h e  d e c i s i o n s  o f  any  

o t h e r  D i s t r i c t  C o u r t  o f  Appea l .  R a t h e r ,  t h e  d e c i s i o n  below i s  i n  

c o m p l e t e  a c c o r d  and h a r m o n i z e s  w i t h  t h e  d e c i s i o n s  of  t h i s  Cour t  

and o t h e r  D i s t r i c t  C o u r t s  o f  Appea l .  S e c o n d l y ,  t h e  d e c i s i o n  

below d o e s  n o t  e x p r e s s l y  a f f e c t  a  c l a s s  o f  c o n s t i t u t i o n a l  

o f f i c e r s .  Such a n  argument  i s  s p e c i o u s  a s  i t  e x t e n d s  t h e  h o l d i n g  

below t o  c a s e s  which have  n o t  t o  t h i s  d a t e  come b e f o r e  a  c o u r t  of 

compe ten t  j u r i s d i c t i o n .  A s  t h e r e  is  no j u r i s d i c t i o n  t o  r e v i e w  

t h i s  c a s e ,  t h i s  Cour t  s h o u l d  r e f u s e  j u r i s d i c t i o n  and a l l o w  t h e  

d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appea l  t o  s t a n d .  
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