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STATEMENT OF THE FACTS 

At page 3 of their Answer Brief, Respondents claim that 

the record shows that they "entered into purchase agreements with 

other timeshare unit owners". Nothing in the record on appeal 

supports that contention. 

At Page 6, Respondents disagree with Petitioner's 

Statement of the Facts. In numbered Paragraph 1, they state, 

"Petitioner did not raise the issue of lack of standing in the 

trial Court". The Court's attention is respectfully invited to 

the Record on Appeal at Page 268, where Paragraph 5 of the Motion 

to Dismiss filed by Petitioner in the trial court states: 

"Plaintiffs lack standing to raise the constitutional issues". 

Respondents next claim that "the complaint and other 

~ t s  attached thereto clearly alleged that the property is 

timeshare property and that the tax was levied pursuant to Section 

192.037 Fla. Stat. (1983) (R-1-10, 85-247)". To the contrary, the 

tax notices attached to the Complaint show what properties' 

assessments were being contested--whole unit condominium parcels, 

platted real estate, and commercial personal property, with the 

exception of the Native Sun time-share. 

Had the Property Appraiser been assessing fee time-share 

properties "pursuant to Section 192.037(2), Florida Statutes", all 

of the time share estates within a given development would have 

been listed on the rolls as one entry, as was done with the Native 

Sun. Except for that tax notice, the Exhibits to the Complaint 

describe specific whole-unit condominium parcels which are 

required by Section 718.120(1), Florida Statutes to be separately 

listed on the tax rolls. No attack is made on that statute as 



u n c o n s t i t u t i o n a l .  H y p o t h e t i c a l l y ,  were S e c t i o n  192.037, F l o r i d a  

S t a t u t e s  s t r i c k e n ,  t h e  P r o p e r t y  Appra i se r  would be r e q u i r e d  t o  

send o u t  i n d i v i d u a l  n o t i c e s  f o r  condominium p a r c e l s  i n  which t h e  

t i m e  s h a r e  e s t a t e s  had been c r e a t e d .  T h i s  would g i v e  Respondents  

t h e  same t a x  n o t i c e s  and b i l l s  t h a t  a r e  shown a s  E x h i b i t s  t o  t h e i r  

Complaint .  Assuming arguendo t h a t  a l l  t h e  p r o p e r t i e s  o t h e r  t h a n  

Na t ive  Sun and Drif twood Beach Club were i n  f a c t  t ime-share  

p r o p e r t i e s ,  t h e n  because  t h e  P r o p e r t y  Appra i se r  s e n t  o u t  t a x  

n o t i c e s  f o r  t h e  condominium p a r c e l s  c r e a t e d  by t h e  D e c l a r a t i o n  o f  

Condominium, r a t h e r  t h a n  one t a x  n o t i c e  f o r  t h e  development a s  a  

whole, t h e  Respondents  have a l r e a d y  r e c e i v e d  a l l  o f  t h e  r e l i e f  

s o u g h t  i n  t h e  l i t i g a t i o n !  Respondents  f a i l e d  t o  c h a l l e n g e  t h e  

c o n t e n t i o n  made on Pages 9 and 1 0  o f  t h e  I n i t i a l  B r i e f  t h a t  where 

an  und iv ided  1/2,040 i n t e r e s t  i n  c e r t a i n  l o t s  and b l o c k s  a r e  

conveyed [ i n  t h e  c a s e  o f  t h e  Drif twood Beach C l u b ] ,  t h e r e  is no 

way t h a t  s u c h  p r o p e r t i e s  cou ld  be  l i s t e d  on t h e  t a x  r o l l s  o t h e r  

t h a n  t o  d e s c r i b e  t h o s e  l o t s  and b l o c k s .  

The o n l y  p r o p e r t y  r e f l e c t e d  i n  a l l  t h o s e  n o t i c e s  a s  be ing 

t ime-share  p r o p e r t y  l i s t e d  on t h e  r o l l s  a s  p rov ided  i n  S e c t i o n  

192.037, F l o r i d a  S t a t u t e s ,  is E x h i b i t  "D" t o  t h e  Complaint ,  R-81, 

which l ists " a l l  u n i t  w e e k s  i n  N a t i v e  Sun Condominium Time S h a r e n .  

Had a v o l u n t a r y  d i s m i s s a l  n o t  been t a k e n  w i t h  r e s p e c t  t o  t h a t  

p r o p e r t y ,  t h e  t r i a l  Cour t  would have had a P l a i n t i f f  w i t h  s t a n d i n g  

t o  c o n t e s t  t h e  u n c o n s t i t u t i o n a l i t y  o f  S e c t i o n  192.037, F l o r i d a  

S t a t u t e s .  

Respondents  c l a i m  t h a t  t h e  t r a n s c r i p t  o f  t h e  A p r i l  2  

h e a r i n g  i n d i c a t e s  t h a t  t h e  o r i g i n a l  Order o f  D i s m i s s a l  o f  t h e  

Complaint  was w i t h  p r e j u d i c e .  But ,  t h i s  is n o t  s u p p o r t e d  by 



e i t h e r  t h e  Order en t e red  by t h e  C i r c u i t  Court  o r  by t h e  

T r a n s c r i p t ,  a t t a c h e d  t o  t h e  Answer Br i e f :  

MR. EICHENBAUM: I f  your Honor w i l l  look a t  t h e  e x h i b t  of 
t h e  complaint  you w i l l  s e e  what we a r e  t a l k i n g  about.  
There were f i v e  s e p a r a t e  p r o j e c t s  t h a t  were g iven  t a x  
n o t i c e s .  They a r e  a l l  t ime-share condominiums. A l l  f i v e  
a r e  done d i f f e r e n t l y .  On one of them they  s e n t  an 
assessment n o t i c e  and broke it down by u n i t ,  and t h e  o t h e r  
one they  s e n t  one g i a n t  t a x  b i l l  t o  t h e  e n t i r e  p r o j e c t .  
"Here, pay it". There is mass confusion i n  t h e i r  o f f i c e ,  
and t h a t  is what we a r e  asking t h e  Court  t o  c o r r e c t .  

MR. WOOD: No, t h e r e  is no confusion i n  our  o f f i c e ,  and 
l e t  me sugges t  a l s o  -- 
THE COURT: I am going t o  g r a n t  t h e  motion t o  d i smis s ,  and 
you can t a k e  it up t o  t h e  Appel la te  Cour t ,  and i f  t hey  say  
I am wrong, then  we w i l l  do t h e  c o n s t i t u t i o n a l i t y .  

MR. WOOD: I t h i n k  they  should have 20 days t o  amend, Your 
Honor, a t  l e a s t  a s  f a r  a s  t h i s  is concerned. ( T r a n s c r i p t ,  
page 1 0 )  

The C o u r t ' s  o r i g i n a l  Order c l e a r l y  r e f l e c t s  t h a t  twenty 

days '  l e a v e  t o  amend was p rope r ly  g iven ,  a s  reques ted  by counsel  

f o r  t h e  Proper ty  Appraiser .  Only l a t e r  was t h e  d i s m i s s a l  made 

f i n a l .  The Order of  Dismissal  en t e red  a t  t h e  A p r i l  2 hear ing was 

no t  wi th  p re jud ice .  The Notice of Appeal was f i l e d  on A p r i l  3 ,  

1984, and t h e  Four th  D i s t r i c t  never r e l i nqu i shed  j u r i s d i c t i o n  f o r  

t h e  purpose of  having t h e  t r i a l  Court amend t h e  Order t h a t  was 

appealed.  I t  is  apparen t  t h a t  counse l  f o r  Respondents r e a l i z e d  

when P e t i t i o n e r  Markham moved t o  d i smis s  t h e  appea l  i n  t h e  Four th  

D i s t r i c t  t h a t  t h e  f i r s t  Order of  Dismissal  was n o t  an appea l ab l e  

o rde r  because it was e n t e r e d  wi th  twenty days '  l e a v e  t o  amend. No 

Not ice  of Appeal was ever  f i l e d  wi th  r e s p e c t  t o  t h e  Order of  A p r i l  

17 ,  t h e  so-ca l led  "nunc p ro  tunc" o rde r .  The t r i a l  Court  

i n d i c a t e d  a t  Page 1 0  of t h e  hear ing on A p r i l  17 t h a t  it d i d  no t  



b e l i e v e  it had j u r i s d i c t i o n  t o  s i g n  t h e  r e q u e s t e d  "nunc p r o  t u n c n  

o r d e r ,  b u t  d i d  s o  anyway: 

THE COURT: How can  I s i g n  a n  amended o r d e r  i f  you have 
a l r e a d y  appea led?  

MR. EICHENBAUM: Nunc p r o  tunc .  

MR. WOOD: I t h i n k  t h e  Cour t  h a s  l o s t  j u r i s d i c t i o n .  

THE COURT: I t h i n k  I have t o o .  I t h i n k  I have t o  have 
t h e  c o u r t  r e t u r n  it t o  m e  t o  e n t e r  a n  o r d e r .  

. . . ( p  age  11) MR. EICHENBAUM: If t h e  a p p e l l a t e  c o u r t  
t h i n k s  you d o n ' t  have j u r i s d i c t i o n  t o  do t h a t ,  t h e n  t h e y  
w i l l  knock it o u t .  

THE COURT: I ' l l  s i g n  it. 



POINT I. THE TRIAL COURT CORRECTLY GRANTED THE TAXING 
AUTHORITIES' MOTION TO DISMISS THE COMPLAINT, WITH LEAVE 
TO AMEND. 

In the Summary of Argument at Page 8, and again at Page 

10, Respondents argue that Section 194.171, Florida Statutes, 

applies only to cases involving overvaluation and not to claims 

that the assessment is void. Courts have applied the statute with 

equal vigor to cases in which it was claimed that the property was 

exempt under Chapter 196 and thus not subject to taxation, or 

should have been classified as agricultural under Section 193.461, 

Florida Statutes. 

In Harvey W. Seeds Post #29, American Legion v. Dade 

County, 230 So.2d 696 (Fla. 3d.DCA 1970) , and in Dade P a  Dock 

w. v. Broward County, 250 So.2d 286 (Fla. 4th.DCA 1971), the 

60-day statute of nonclaim was applied to bar claims that property 

was totally exempt and not subject to taxation. 

In Blak v. R.M.SL Holding Cor~., 341 So.2d 795 (Fla. 

3d.DCA 1977), at 800, the Third District Court of Appeal applied 

the statute to a case where property was claimed not to be subject 

to taxation under Section 193.011, Florida Statutes, the "just 

value lawn, and was claimed to be taxable under the agricultural 

classification statute, Section 193.461, Florida Statutes. 

At Page 9, Respondents claim that the prescient 1983 

Legislature added Section 194 -171 (6) , Florida Statutes, in 

reaction to a 1984 decision of this Court. Petitioner correctly 

pointed out at page 8 of the Initial Brief that the Legislature 

was reacting to a decision of the Second ~istrict, CaDe Cave Gorp. 

v. Lowe, 411 So.2d 887 (Fla. 2d.DCA 1982). 



A s  po in ted  o u t  i n  t h e  I n i t i a l  Br ief  of t h e  Department of 

Revenue, and a s  recognized by t h e  Second D i s t r i c t  i n  Gul fs ide  

I n t e r v a L  Vacat ions ,  . v. S c h u l t ~ ~ ,  479 So.2d 776 ( F l a .  2d.DCA 

1985) , t h e  o l d  "void-voidable" d i s t i n c t i o n  is no longer  v i a b l e ,  

having been supplan ted  by an exp res s  s t a t u t e  c o n f e r r i n g  

j u r i s d i c t i o n  on t h e  C i r c u i t  Courts  t o  hear cha l l enges  t o  

assessments  on ly  where t h e  taxpayer  meets bo th  t h e  s ixty-day and 

good f a i t h  payment p r o v i s i o n s  of t h e  s t a t u t e .  

Not enough has  been s a i d  concerning Respondents'  f a i l u r e  

t o  make t h e  s t a t u t o r i l y - r e q u i r e d  good f a i t h  payment. Nowhere i n  

t h e i r  Answer Br ie f  have Respondents claimed t h a t  t h e  p r o p e r t i e s  

t h a t  a r e  desc r ibed  i n  t h e  E x h i b i t s  t o  t h e  Complaint i n  t h e  t r i a l  

c o u r t  a r e  n o t  r e a l  e s t a t e  i n  Broward County, which is s u b j e c t  t o  

t a x a t i o n .  Even t h e  f e e  t ime s h a r e  e s t a t e s  a t  t h e  Native Sun, t h e  

on ly  t ime-share p r o p e r t i e s  desc r ibed  i n  t h e  E x h i b i t s ,  a r e  r e a l  

p roper ty ;  v i z . ,  Sec t ion  721.03(5) ,  F l o r i d a  S t a t u t e s :  

The t r ea tmen t  of t ime-share e s t a t e s  f o r  ad valorem t a x  
purposes and s p e c i a l  assessments  s h a l l  be a s  p re sc r ibed  i n  
Chapters  192 through 200. 

I n  t h e  t r a n s c r i p t  of t h e  A p r i l  17 ,  1984, a t  page 12 ,  

counsel  f o r  Respondents s t a t e d :  

MR. EICHENBAUM: Thank you. With r e s p e c t  t o  t h e  motion 
f o r  s t a y ,  Your Honor, my c l i e n t s  would be happy t o  pay 
i n t o  t h e  r e g i s t r y  of t h e  Court t h e  money they  have 
c o l l e c t e d .  

I t  is a  f a i r  i n f e rence  t o  be drawn from t h i s  s ta tement  

t h a t  t h e  Respondents simply d i d  n o t  have t h e  money t o  pay t h e i r  

t a x  b i l l s ,  and brought t h e  a c t i o n  i n  t h e  C i r c u i t  Court  a s  a  

de lay ing  t a c t i c  t o  p reven t  a  s a l e  of t a x  c e r t i f i c a t e s .  Other than  



that statement, Respondents have never offered to pay one nickel 

in taxes for the year 1983, thereby depriving the governmental 

bodies of Broward County such as the County and School Board, the 

funds needed to carry out their essential functions. Section 

194.171(3), Florida Statutes, requires a "good faithn payment to 

be made with the Tax Collector, and a receipt to be filed with the 

Complaint. Since the Collector's "good faith paymentn window is 

only open for sixty days following certification of the roll, 

Respondents were in the bind of having to pay all of the taxes 

claimed to be due in order to meet the jurisdictional requirements 

of subsection (3). By Mr. Eichenbaum's admission, they had not 

collected all the money, so they could not pay the taxes. Yet, 

were this Court to affirm the Fourth District, such a property 

owner would be free to contest a tax assessment on real estate 

without paying even the monies admitted to be due! 

Markham v. Corlett, 453 So.2d 907 (Fla. 4th.DCA 1984), 

holds that a circuit court lacks jurisdiction to hear an 

agricultural classification case when the taxes were not paid 

before they became delinquent. In Ukos v. W i n q  Pros. - Barnurn 
and Bailey Combined Shows, U. , 475 So.2d 292 (Fla. 2nd.DCA 

1985), the Second District Court of Appeal held that a "good faith 

paymentn was not necessary when the challenge was only to the 

taxability of the property. Respondents have not raised any 

challenge to the taxability of even the time-share estates in 

question, let alone the whole-unit condominium parcels, the 

platted lands or the commercial personal property. They simply do 

not like the method established by the Legislature for the 

ection of those taxes from the time-share estate owners by the 



managing entity. This is not a sufficient basis for the 

assessments of property that is conceded to be taxable to be 

"voidn. 

This Court has taken a strong position on the standing 

issue, even when it has not been addressed by the trial Court. 

When Petitioner Markham felt that a rule of the Department of 

Revenue was at variance with the statutes, he filed an action in 

the Circuit Court of Leon County to contest that rule, and 

prevailed. The Department of Revenue appealed the Final Judgment 

to the First District Court of Appeal, which affirmed. martment 

Qf R e v e u  v. Markham, 381 So.2d 1121 (Fla. 1st.DCA 1979) On the 

Department of Revenue's petition for review, this Court held that 

the Property Appraiser lacked standing to contest the rule, and 

ordered the Opinion of the First District Court of Appeal quashed 

and the Complaint in the circuit court dismissed1 Department nd 

Revenue v. W h a m ,  396 So.2d 1120 (Fla. 1981). (As an 

interesting aside, when the merits of the same case came before 

this Court after having been properly raised by an affected 

taxpayer, this Court held that the trial Court and the First 

District Court of Appeal were right all along. Coldiw v. Perzoq, 

467 So.2d 980 [Fla. 19851 .) 

Since no Respondent has standing to contest the 

constitutionality of Section 192.037, Florida Statutes, this Court 

should quash the Opinion of the Fourth District Court of Appeal 

and order the Complaint dismissed, with prejudice. 



POINT 11. RESPONDENTS CANNOT COMPLAIN ABOUT THE DISMISSAL 
WITH PREJUDICE OF THE ACTION TO CONTEST THE 
CONSTITUTIONALITY OF SECTION 192.037, FLORIDA STATUTES, 
SINCE THEY INVITED WHATEVER ERROR MAY HAVE BEEN COMMITTED 
BY THE COURT IN SO DOING. 

Respondents have apparently conceded the correctness of 

Petitioner's argument on this Point, since they have failed to 

submit an argument to the contrary. An examination of Pages 9-12 

of the Transcript of the April 17, 1984 hearing, makes it 

abundantly clear that counsel for Respondents, Mr. Eichenbaum, 

insisted that the Court sign the "nunc pro tuncn order, even 

though both counsel for Petitioner and the Court opined that it 

could not do so until the Fourth District Court of Appeal 

relinquished jurisdiction for that purpose. 



CONCLUSION 

The Second District Court of Appeal correctly decided the 

very point which is before this Court in Gulfside 3-1 

atlobs, LIE. v. Schultz, 479 So.2d 776 (Fla. 2d.DCA 1985). 

No Respondent presently in the case has standing to 

contest the constitutionality of Section 192.037, Florida 

Statutes, since even assuming arguendo that time-share property 

was involved, the assessments were not listed on the rolls 

together as one notice for the entire development, as required by 

Section 192.037, Florida Statutes. 

The decision of the Fourth District Court of Appeal should 

be reversed, with instructions that the Order of Dismissal be 

reinstated. 

Respectfully submitted, 

GAYLORD A. WOOD, JR. 
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