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STATEMENT OF THE CASE AND FACTS 

P e t i t i o n e r  was charged by information dated February 

19, 1979, w i t h  having c o m i t t e d  t h e  of fenses  of forgery  and u t t e r -  

ing a forgery  on October 14, 1978 (R 67-68). She pled g u i l t y  t o  

those charges and was placed on probat ion by Judge Cornelius 

(R 63).  P e t i t i o n e r  v i o l a t e d  t h i s  probat ion and was placed on 

probat ion a second time and sentenced t o  a j a i l  term (R 63-64). 

Upon p e t i t i o n e r f  s reques t ,  Judge Cornelius reduced t h e  sentence 

t o  time served (R 64) .  P e t i t i o n e r  v i o l a t e d  probat ion a second 

time and came before t h e  Honorable Ted P. Coleman, C i r c u i t  Judge, 

who on December 12, 1983, placed he r  on community con t ro l  f o r  

24 months, r a t h e r  than send h e r  t o  s t a t e  p r i son  (R 64,70) . On 

October 25, 1984, p e t i t i o n e r  was charged with v i o l a t i n g  t h i s  

community con t ro l  by,  among o t h e r  th ings ,  committing new crimes 

(R 72-73). 

Af ter  a hear ing ,  Judge Coleman revoked p e t i t i o n e r ' s  

community c o n t r o l .  The prosecutor ,  not ing  t h a t  t h e  p e t i t i o n e r  

had a l ready served t h e  presumptive guide l ines  sentence (R 62),  

requested a departure  sentence of f i v e  (5) years  on each count,  

t o  run consecutively f o r  a t o t a l  of t e n  (10) years  and gave h i s  

reasons f o r  such reques t  (R 63) . Judge Coleman sentenced p e t i -  

t i o n e r  t o  only four  (4) years  on each count t o  run consecut ively.  

H i s  reason f o r  depar ture  was: 

Defendant was previously placed on probat ion 
and has twice been found t o  have v i o l a t e d  t h e  
terms o f h e r p r o b a t i o n .  

(R 95) (Emphasis suppl ied)  . 
• P e t i t i o n e r  appealed h e r  sentence t o  t h e  F i f t h  D i s t r i c t  



Court of Appeal. The d i s t r i c t  cour t  of appeal ,  i n  a per curiam 

opinion dated August 29, 1985, aff i rmed t h e  sentence on the 

a u t h o r i t y  of Whitlock v. S t a t e ,  458 So.2d 888 (Fla .  5 th  DCA 1984) 

and Albr3t ton v.  S t a t e ,  458 So..2d 320: (Fla .  5 t h  DCA' 1984) . ' - 'S'ee, 

P e t i t i o n e r ' s  I n i t i a l  Brief  on t h e  Meri ts ,  Appendix. The dec is ion  

o.f t h i s  cour t  i n  Albrit'tori v: S ' t a t e ,  476 So. 2d 158 (Fla .  1985) , 

was rendered t h e  same day. 

I n  l i g h t  of t h i s  c o u r t ' s  dec is ion  i n  A l b r i t t o n  v.' S t a t e ,  

476 So.2d 158 (Fla .  1985), p e t i t i o n e r  f i l e d  h e r  "Expedited Emer- 

gency Motion t o  Recall  Mandate" br inging  t h i s  A l b r i t t o n  dec is ion  

t o  t h e  a t t e n t i o n  of t h e  d i s t r i c t  cour t  of appeal .  (See, - Respon- 

d e n t ' s  Brief  on J u r i s d i c t i o n ,  Appendix Exhibi t  # I ) .  On September 

20 ,  1985, a f t e r  considering i t s  dec is ion  i n  l i g h t  of t h i s  c o u r t ' s  

A l b r i t t o n  dec is ion ,  t h e  d i s t r i c t  cour t  of appeal denied p e t i -  

t i o n e r ' s  motion. ( I d . ,  Exhibi t  112). P e t i t i o n e r  f i l e d  h e r  n o t i c e  - 
of appeal on September 24, 1985. This cour t  accepted j u r i s d i c t i o n .  



S W R Y  OF ARGUMENT 

The t r i a l  c o u r t ,  i n  depart ing from t h e  recommended 

guide l ines  sentence,  gave a c l e a r  and convincing reason f o r  

depar ture  which i s  no t  f ac to red  i n t o  t h e  guide l ines  scoresheet-  - 
p e t i t i o n r ' s  p r i o r  record  of unsuccessful a l t e r n a t i v e s  t o  com- 

mittment i n  a penal f a c i l i t y .  

P e t i t i o n e r  has f a i l e d  t o  ca r ry  he r  burden of showing 

abuse of d i s c r e t i o n  i n  t h e  length  of depar ture .  Regardless of 

t h i s  f a i l u r e ,  s i n c e  reasonable men and women may impose d i f -  

f e r e n t  sentences,  t h e  t r i a l  cour t  d i d  no t  abuse i t s  d i s c r e t i o n  

i n  aggravating p e t i t i o n e r ' s  sentence.  



POINT ON APPEAL 

THE FACT THAT A DEFENDANT HAS HAD PROBA- 
TION REVOKED TWICE PRIOR TO THE V I O L A T I O N  
FOR WHICH THE DEFENDANT IS BEING SENTEN- 
CED IS A CLEAR AND CONVINCING REASON FOR 
DEPARTURE FROM THE PERMISSIBLE GUIDELINES 
SENTENCE. 

ARGUMENT 

P e t i t i o n e r  seeks r e v e r s a l  of her  sentence of e i g h t  (8) 

years  i n  p r i son ,  a depar ture  from a permiss ib le  guide l ines  sen- 

tence of from any non-state  p r i son  sanct ion  t o  t h i r t y  (30) months 

inca rce ra t ion ,  and remand t o  t h e  F i f t h  D i s t r i c t  Court of Appeal 

f o r  cons idera t ion  of he r  sentence i n  l i g h t  of t h i s  c o u r t ' s  deci-  

s ion  i n  A l b r i t t o n  v .  S t a t e ,  476 So. 2d 158 (Fla .  1985) . The 

respondent r e s p e c t f u l l y  d i sagrees .  By v i r t u e  of p e t i t i o n e r ' s  

"Expedited Emergency Motion t o  Recall  Opinion and Mandate", t h e  

F i f t h  D i s t r i c t  Court of Appeal considered p e t i t i o n e r ' s  reques t  

and aff i rmed her  sentence.  P e t i t i o n e r ' s  sentence should be 

affirmed i n  a l l  r e s p e c t s .  There i s  c o n f l i c t  w i t h  A l b r i t t o n .  

There i s  only one reason f o r  depar ture  and so i t  i s  

c l e a r  beyond a reasonable doubt t h a t  t h e  sentencing judge would 

depart  f o r  t h a t  reason a lone .  A l b r i t t o n ,  supra.  Relying on 

Boldes v .  S t a t e ,  475 So.2d 1356 (F la .  5 th  DCA 1985), p e t i t i o n e r  

suggests t h a t  the  "so le  reason f o r  departure  i s  t h a t  t h e  ( p e t i -  

t i o n e r )  had v i o l a t e d  he r  probat ion.  " ( P e t i t i o n e r ' s  I n i t i a l  Brief  

on t h e  Meri ts ,  p . 4 ) .  This s ta tement  overlooks c r u c i a l  language 

i n  t h e  sentencing c o u r t ' s  reason f o r  depar ture ,  a s  wel l  a s  the 

holding of t h e  F i f t h  Distr ic t  Court of Appeal i n  Riggins v .  S t a t e ,  

477 So.2d 663 (Fla .  5 th  DCA 1985), two of whose panel members 



were a l s o  on the panel i n  t h e  i n s t a n t  appeal .  Judges Sharp and 

Dauksch were a l s o  on the  panel i n  Boldes, supra.  

In  Boldes, t h e  t r i a l  c o u r t ' s  s o l e  reason f o r  depar ture  

from t h e  recommended sentence was a s i n g l e  v i o l a t i o n  of probat ion 

convict ion.  The F i f t h  D i s t r i c t  Court of Appeal h e l d  t h a t  i f  a 

v i o l a t i o n  of probat ion i s  t h e  s o l e  reason f o r  departure ,  t h e  

recommended sentence may b e  increased  only one bracket  pursuant 

t o  F lo r ida  Rule of Criminal Procedure 3.701 (d) (14) .  

It should be noted by t h i s  honorable c o u r t ,  t h a t  the  

e s s e n t i a l  b a s i s  f o r  t h e  departure  sentence i n  the  i n s t a n t  appeal 

was t h e  f a c t  t h a t  p e t i t i o n e r  had had h e r  probation revoked and 

modified a t  l e a s t  twice and, more l i k e l y  t h r e e  t imes ,  f o r  t h e  

same of fense ,  p r i o r  t o  the  revoking of her  community c o n t r o l  

which i s  t h e  sub jec t  of t h i s  appeal .  In Riggins,  supra,  t h e  cour t  

h e l d  t h a t  where reasons a d d i t i o n a l  t o  the  revocat ion  of probat ion 

were given, i . e . ,  t h e  f a c t  of a second probat ion v i o l a t i o n  f o r  

t h e  same offense,  t h e  sentencing judge i s  allowed t o  depar t  beyond 

t h e  one c e l l  a l lowable unda:Rlde 3.701 (d) (14) . Thus, i t  i s  c l e a r  

t h a t  t h e  dec i s ion  of the  F i f t h  D i s t r i c t  Court of Appeal, i n  t h e  

i n s t a n t  appeal ,  i s  cons i s t en t  wi th  i t s  dec is ion  i n  Riggins,  i n  

which the  length  of depar ture  was reviewed, pursuant t o  A l b r i t t o n ,  

supra.  

P r i o r  revocat ions of probat ion o r  community c o n t r o l  are 

not  f a c t o r s  which have already been scored i n  a recommended sen- 

tence and a r e  t h e r e f o r e  permiss ib le  reasons f o r  depar ture  con- 

s i s t e n t  w i t h  t h e  dec i s ion  of t h i s  cour t  i n  Hendrix v .  S t a t e ,  475 

So.2d 1218 (Fla .  1985). The reason f o r  depar ture  given by t h e  



sentencing c o u r t ,  i n  t h e  i n s t a n t  appeal,  i s  equivalent  t o  p r i o r  

• h i s t o r y  of f a i l e d  a l t e r n a t i v e s  t o  commitment i n  a  penal f a c i l i t y ,  

found t o  be a  v a l i d  reason f o r  depar ture  i n  Burch v .  S t a t e ,  462 

So.2d 548 (Fla .  1st DCA 1985) and approved by t h i s  cour t  i n  

Hendrix, supra .  

P e t i t i o n e r ' s  case s tands i n  s t a r k  c o n t r a s t  t o  t h a t  of 

a  defendant who success fu l ly  completes r e h a b i l i t a t i v e  programs 

and l a t e r  v i o l a t e s  t h e  law. Despite he r  acceptance of t h e  f r e e -  

doms t h a t  probat ion and community con t ro l  allow and h e r  promise 

t o  abide by t h e  l i m i t s  imposed by each program, p e t i t i o n e r  ignored 

he r  promises t o  t h e  cour t .  The primary purpose of sentencing i s  

t o  punish t h e  of fender .  F la .  R .  C r i m .  P.  3.701(b) ( 2 ) .  This pur- 

pose, i n  t h i s  case ,  was subordinated t o  r e h a b i l i t a t i v e  e f f o r t s ,  

which f a i l e d  by v i r t u e  of p e t i t i o n e r ' s  i n t e n t i o n a l  d is regard  f o r  

t h e  sanct ions  imposed. The sentencing guide l ines  were no t  intended 

t o  usurp j u d i c i a l  d i s c r e t i o n .  F l a .  R .  C r i m .  P .  3.701(b) ( 6 ) .  The 

sentence handed down by t h e  judge i n  t h i s  appeal pointedly recog- 

n izes  t h a t  s h o r t  per iods of inca rce ra t ion  followed by probat ion 

have f a i l e d  t o  curb t h e  p e t i t i o n e r ' s  lawless behavior and p ro tec t  

t h e  innocents i n  our soc ie ty  a s  they exe rc i se  t h e i r  c o n s t i t u t i o n a l  

r i g h t s  t o  l i b e r t y  and the  pursu i t  of happiness without c r iminal  

in te rven t ion .  There i s  no reason why the  t r i a l  c o u r t ,  below, 

should have t o  wa i t  f o r  more vict ims before making the  p e t i t i o n e r  

do t h e  time f o r  h e r  crimes.  

I n  A l b r i t t o n  v .  S t a t e ,  476 So.2d 158 (Fla .  1985), t h i s  

supreme court  r e j e c t e d  t h e  propos i t ion  t h a t  a cap be placed upon 

a t h e  length  of depar ture  and he ld  t h a t  abuse of d i s c r e t i o n  i s  a 



standard of review of t h e  length  of depar ture .  P e t i t i o n e r  merely 

@ a l l e g e s ,  without demonstrating how, in l i g h t  of c l e a r  and con- 

vincing reasons f o r  depar ture ,  her  sentence i n  an abuse of d i s -  

c r e t i o n .  The burden of proving abuse of d i s c r e t i o n  i s  on t h e  

pa r ty  a l l e g i n g  i t ,  and an a p p e l l a t e  cour t  cannot d i s t u r b  a lower 

c o u r t ' s  exe rc i se  of d i s c r e t i o n ,  unless  an abuse of d i s c r e t i o n  i s  

c l e a r l y  shown. Blue v .  Blue, 66 So.2d 228 (Fla .  1953). P e t i t i o n e r  

has made no such showing i n  t h i s  case.  The record adequately 

demonstrates t h a t  e f f o r t s  t o  r e h a b i l i t a t e  t h e  p e t i t i o n e r  were 

unsuccessful  and u s e l e s s .  Now, i t  i s  the  time t o  p r o t e c t  t h e  

crime v ic t ims  i n  t h e i r  r i g h t  t o  t h e  p u r s u i t  of happiness and 

freedom from criminal  in te rven t ion .  The prosecutor  recommended 

t h e  maximum sentence provided by law and t h e  judge imposed only 

e i g h t  (8) years .  Since reasonable men and women might impose 

d i f f e r e n t  sentences i n  t h i s  case ,  i t  cannot be s a i d  t h a t  t h e  

t r i a l  cour t  abused i t s  d i s c r e t i o n .  Canakaris v .  Canakaris, 382 

So. 2d 1197 (Fla .  1980). 



CONCLUS'I'ON 

Based on t h e  argurnen.ts and a u t h o r i t i e s  presented here- 

i n ,  appel lee  r e s p e c t f u l l y  prays t h i s  honorable cour t  w i l l  a f f i rm 

t h e  opinion of the  D i s t r i c t  Court of Appeal, F i f t h  D i s t r i c t .  
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