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I N  THE SUPREME COURT OF FLORIDA 

DEBORAH ANN ADAMS, 

p e t i t i o n e r ,  i 
) 

v s .  1 
1 

STATE OF FLORIDA, 

Respondent .  

CASE N O .  67 ,705  

PETITIONER'S INITIAL BRIEF ON THE MERITS 

STATEMENT OF THE CASE AND FACTS 

By i n f o r m a t i o n  f i l e d  F e b r u a r y  1 9 ,  1979 ,  t h e  d e f e n d a n t  

was c h a r g e d  w i t h  t h e  o f f e n s e s  o f  f o r g e r y  and u t t e r i n g  a  f o r g e r y .  

(R67,68)  She p l e a d e d  g u i l t y  t o  b o t h  o f f e n s e s  and was p l a c e d  

on  s u p e r v i s e d  p r o b a t i o n .  (R70) Fo l lowing  a  p r o b a t i o n  r evoca -  

t i o n ,  on  December 1 2 ,  1983 ,  t h e  d e f e n d a n t  was p l a c e d  on 

t w e n t y - f o u r  months o f  community c o n t r o l .  (R70) 

On Oc tobe r  26,  1984,  t h e  d e f e n d a n t ' s  s u p e r v i s o r  

f i l e d  an  a f f i d a v i t  a l l e g i n g  v i o l a t i o n s  o f  community c o n t r o l  

c o n d i t i o n s  1, 5 ,  8 ,  1 0 ,  and 1 3 ,  by f a i l i n g  t o  s u b m i t  t r u t h f u l  

month ly  r e p o r t s ,  by v i o l a t i n g  l a w s ,  by f a i l i n g  t o  t e l e p h o n e  

h e r  s u p e r v i s o r  on  a  d a i l y  b a s i s  a s  i n s t r u c t e d ,  by f a i l i n g  t o  

p e r f o r m  f i f t y  h o u r s  o f  p u b l i c  s e r v i c e  work,  and by f a i l i n g  

t o  m a i n t a i n  a c c u r a t e  d a i l y  a c c o u n t i n g  o f  h e r  a c t i v i t i e s .  (R72- 

7  3  ) 



Following a  hea r ing ,  t h e  c o u r t  revoked t h e  d e f e n d a n t ' s  

community c o n t r o l  and depa r t ed  from t h e  recommended g u i d e l i n e  

sen tence  of any n o n s t a t e  p r i s o n  s a n c t i o n  by imposing consecut ive  

sen tences  of f o u r  y e a r s  imprisonment on each count .  (R83-85, 

95-96) The c o u r t ' s  s t a t e d  reason f o r  t h e  s i x - c e l l  d e p a r t u r e  

sen tence  was t h a t  t h e  defendant  had p rev ious ly  v i o l a t e d  h e r  pro- 

ba t ion .  (R95) 

On appea l  t o  t h e  D i s t r i c t  Court of Appeal, F i f t h  

D i s t r i c t ,  t h e  defendant  argued t h a t  t h e  l e n g t h  of d e p a r t u r e  

was unreasonable .  The d i s t r i c t  c o u r t  r e fused  t o  address  t h i s  

i s s u e ,  render ing  t h e  fol lowing op in ion :  

PER CURIAM.  

AFFIRMED on t h e  a u t h o r i t y  of 
Whitlock v. S t a t e ,  458 ~ o . 2 d  
888 ( F l a .  5 t h  DCA 1984) ;  A l b r i t t o n  
v .  S t a t e ,  458 So.2d 320 ( F l a .  5 t h  
DCA 1 9 8 4 ) .  

(Appendix) 

A n o t i c e  t o  invoke d i s c r e t i o n a r y  j u r i s d i c t i o n ,  

based on exp res s  and d i r e c t  c o n f l i c t  ( t h e  d e c i s i o n  c i t e d  by t h e  

d i s t r i c t  c o u r t  was pending be fo re  t h i s  Court )  was f i l e d  on 

September 2 4 ,  1985. This  Court accepted j u r i s d i c t i o n  on February 4 ,  

1986. This  b r i e f  fo l lows .  



SUP.DIARY OF ARGUMENT 

The i n s t a n t  o p i n i o n  of t h e  d i s t r i c t  c o u r t  a f f i r m s  

t h e  d e f e n d a n t ' s  s e n t e n c e s o n t h e  b a s i s  o f  A l b r i t t o n  v. S t a t e ,  

458 So.2d 320 ( F l a .  5 t h  DCA 1 9 8 5 ) .  S i n c e  t h i s  c a s e  h a s  been 

r e v e r s e d  by  t h i s  C o u r t ,  A l b r i t t o n  v. S t a t e ,  476 So.2d 158  ( F l a .  

1 9 8 5 ) ,  t h e  case s h o u l d  b e  remanded t o  t h e  d i s t r i c t  c o u r t  w i t h  

i n s t r u c t i o n s  t o  a p p l y  t h i s  C o u r t ' s  h o l d i n g  and  r a t i o n a l e  i n  

A l b r i t t o n .  Under t h i s  C o u r t ' s  r u l i n g  i n  A l b r i t t o n ,  o n l y  a  

o n e - c e l l  d e p a r t u r e  c a n  b e  j u s t i f i e d  o n  t h e  b a s i s  o f  t h e  r e a s o n  

g i v e n  by t h e  t r i a l  c o u r t .  



ARGUMENT 

A SIX-CELL DEPARTURE I S  NOT 
REASONABLE AND HENCE NOT 
JUSTIFIED WHERE THE ONLY REASON 
FOR DEPARTURE IS THAT THE 
DEFENDANT HAD VIOLATED HER 
PROBATION. 

The t r i a l  c o u r t ' s  d e p a r t u r e  from any n o n s t a t e  

p r i s o n  s a n c t i o n  t o  two consecu t i ve  four -year  s e n t e n c e s  was 

based s o l e l y  on t h e  reason  t h a t  t h e  de f endan t  had p r e v i o u s l y  

v i o l a t e d  h e r  p r o b a t i o n .  (R83-85,95-96) The d i s t r i c t  c o u r t  of 

appea l  a f f i rmed  t h e  l e n g t h  o f  t h e  d e p a r t u r e  r e l y i n g  on i t s  

d e c i s i o n  i n  A l b r i t t o n  v .  S t a t e ,  458 So.2d 320 ( F l a .  5 t h  DCA 

1 9 8 4 ) ,  which c a s e  h e l d  t h a t  once t h e r e  e x i s t e d  a  v a l i d  r e a son  

f o r  d e p a r t u r e ,  t h e  a p p e l l a t e  c o u r t  was p rec luded  from c o n s i d e r i n g  

t h e  v a l i d i t y  of  t h e  l e n g t h  o f  t h e  d e p a r t u r e .  

Th i s  Cour t  h a s  r e v e r s e d  t h e  f i f t h  d i s t r i c t ' s  A l b r i t t o n  

d e c i s i o n  and h a s  h e l d  t h a t  t h e  e x t e n t  o f  d e p a r t u r e  i s  s u b j e c t  

t o  a p p e l l a t e  review.  A l b r i t t o n  v .  S t a t e ,  476 So.2d 158,  160 ( F l a .  

1985 ) .  An a p p e l l a t e  c o u r t  r ev iewing  a  d e p a r t u r e  s e n t e n c e ,  

t h i s  Court  r u l e d ,  shou ld  look t o  t h e  g u i d e l i n e s  s e n t e n c e ,  t h e  

e x t e n t  o f  t h e  d e p a r t u r e ,  and t h e  r ea sons  g iven  f o r  t h e  d e p a r t u r e  

t o  de te rmine  i f  t h e  d e p a r t u r e  i s  r ea sonab l e .  I d .  The c a s e  - 

shou ld ,  a t  l e a s t ,  be remanded t o  t h e  d i s t r i c t  c o u r t  f o r  

c o n s i d e r a t i o n  i n  l i g h t  of t h i s  C o u r t ' s  A l b r i t t o n  ho ld ing .  

Here, t h e  s o l e  r e a son  f o r  t h e  d e p a r t u r e  i s  t h a t  t h e  

de fendan t  had v i o l a t e d  h e r  p roba t i on .  T h i s  r eason  h a s  been 

h e l d  by t h e  r u l e s  of  p rocedure  and c a s e  law t o  j u s t i f y  merely 

a  o n e - c e l l  d e p a r t u r e ,  and n o t  a  d e p a r t u r e  such a s  was g iven  

he r e .  F1a.R.Crim.P. 3 . 7 0 1 ( d ) ( 1 4 ) ;  S u t t o n  v .  S t a t e ,  11 FLW 337 



( F l a .  1st DCA February  6 ,  1 9 8 6 ) ;  Boldes  v.  S t a t e ,  475 So.2d 1356 

( F l a .  5 t h  DCA 1985 ) .  I n  Boldes ,  s u p r a  a t  1357,  t h e  c o u r t  s t a t e d :  

I t  a p p e a r s  t o  us  t h a t  i f  
v i o l a t i o n  of community 
c o n t r o l  o r  p r o b a t i o n  i s  t h e  
s o l e  r e a son  f o r  d e p a r t i n g  
from a  g u i d e l i n e s  s e n t e n c e ,  
t h a t  t h e  amended r u l e  ha s  mandated 
t h e  r e s u l t  t h a t  t h e  s en t ence  
may be i n c r e a s e d  one b r a c k e t .  
However, i f  t h e  i n c r e a s e  i s  beyond 
one b r a c k e t ,  t h e n  o t h e r  c l e a r  and 
conv inc ing  r ea sons  must be 
g iven  f o r  t h e  d e p a r t u r e .  F l a .  
R . C r i m .  3 . 701 (d )  (11). An 
i n t e r p r e t a t i o n  o f  t h e  g u i d e l i n e s  
a l l owing  u n r e s t r i c t e d  
" d e p a r t u r e "  s e n t e n c e s  s o l e l y  
f o r  a  v i o l a t i o n  of  p r o b a t i o n  
would, i n  e f f e c t ,  make t h e  
amended r u l e  meaningless .  
( f a o t n o t e  o m i t t e d )  

The re fo r e ,  t h e  e x t e n t  of  d e p a r t u r e  was unreasonab le  

m and an abuse  o f  d i s c r e t i o n  s i n c e  t h e  on ly  r ea sonab l e  d e p a r t u r e  

based upon t h e  r ea son  g iven  i s  a  o n e - c e l l  d e p a r t u r e .  Th i s  

Cour t  shou ld  v a c a t e  t h e  p e t i t i o n e r ' s  s en t ence  and remand t o  

t h e  d i s t r i c t  c o u r t  w i th  i n s t r u c t i o n s  t o  app ly  A l b r i t t o n  

and t o  approve o n l y  a  o n e - c e l l  d e p a r t u r e .  



CONCLUSION 

BASED UPON t h e  foregoing cases, a u t h o r i t i e s ,  p o l i c i e s ,  

and f ac t s ,  t h e  p e t i t i o n e r  requests t h a t  t h i s  H o n o r a b l e  C o u r t  

vacate her  s en t ences  and r e m a n d  w i t h  i n s t r u c t i o n s  t o  approve 

ony a one-cell  depa r tu re .  

R e s p e c t f u l l y  s u b m i t t e d ,  

JAMES B .  GIBSON 
PUBLIC  DEFENDER 
SEVENTH J U D I C I A L  C I R C U I T #  

@ ~ E F ,  APPELLATE DIVISION 
A S S I S T A N T  P U B L I C  DEFENDER 
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D a y t o n a  B e a c h ,  F L  3 2 0 1 4  
( 9 0 4 )  2 5 2 - 3 3 6 7  

C E R T I F I C A T E  OF S E R V I C E  

I HEREBY C E R T I F Y  t h a t  a t r u e  and correct copy of t h e  

foregoing has been hand de l ivered  t o :  T h e  H o n o r a b l e  J i m  S m i t h ,  

A t t o r n e y  G e n e r a l ,  1 2 5  N. R i d g e w o o d  A v e n u e ,  D a y t o n a  B e a c h ,  F L  

3 2 0 1 4  and Ms.  D e b o r a h  A.  A d a m s ,  I n m a t e  N o .  3 2 1 8 5 3 ,  P .  0. B o x  

1 4 7 ,  L o w e l l ,  F L  3 2 6 6 3  on t h i s  2 4 t h  day of February ,  1 9 8 6 .  

CMEF, APPELLATE DIVISION 
A S S I S T A N T  P U B L I C  DEFENDER 


