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IN THE SUPREME COURT OF FLORIDA 

STATE OF FLORIDA, 1 
1 

Petitioner, 1 
1 

VS . 1 
1 

ALPHONSO GRIFFIN, 1 
1 

Respondent . 1 

CASE NO. 67,713 

RESPONDENT'S BRIEF ON THE MERITS 

STATEMENT OF THE CASE AND FACTS 

The respondent accepts the statement of the case 

and facts as set forth in the petitioner's initial brief 

on the merits. 



SUMMARY O F  ARGUMENT 

The F i f t h  D i s t r i c t  Cour t  o f  Appeal c o r r e c t l y  

de te rmined  t h a t  it  was a  v i o l a t i o n  of  t h e  e x  p o s t  f a c t o  

d o c t r i n e  t o  r e t r o a c t i v e l y  a p p l y  amendments t o  t h e  s e n t e n c i n g  

g u i d e l i n e s ,  such a s  t h e  one h e r e ,  which e f f e c t i v e l y  

i n c r e a s e d  t h e  d e f e n d a n t ' s  p e r m i s s i b l e  punishment .  The amend- 

ment t o  t h e  Committee Note t o  Rule 3 . 7 0 1 ( d )  ( 1 2 ) ,  F l o r i d a  

Rules  of  Cr imina l  P rocedure ,  p e r m i t t i n g  a  l o n g e r  p r o b a t i o n a r y  

p e r i o d  i n  a  s p l i t  s e n t e n c e  s i t u a t i o n ,  c o n s t i t u t e s  a  more 

s e v e r e  punishment .  

I t  was improper i n  t h i s  c a s e  t o  s e n t e n c e  t h e  

d e f e n d a n t  t o  more t h a n  t h e  mandatory minimum t h r e e - y e a r  

s e n t e n c e  s i n c e  any p r o b a t i o n a r y  p e r i o d  imposed above t h a t  

i n c a r c e r a t i o n  p e r i o d  exceeded t h e  p e r m i s s i b l e  g u i d e l i n e s  

s e n t e n c e  a s  it e x i s t e d  a t  t h e  t i m e  of t h e  o f f e n s e .  



ARGUMENT 

THE FIFTH DISTRICT COURT OF 
APPEAL CORRECTLY DETERMINED 
THAT IT WAS A VIOLATION OF 
THE EX POST FACT0 DOCTRINE 
TO RETROACTIVELY APPLY AMEND- 
MENTS TO THE SENTENCING GUIDELINES 
WHICH EFFECTIVELY INCREASED 
THE QUANTUM OF PUNISHMENT 
TO WHICH THE DEFENDANT WAS 
SUBJECT. 

Amendments to the sentencing guidelines which 

increased the permissible punishment or which increase the 

presumptive sentence of a defendant are substantive changes 

and cannot be applied retroactively to offenses committed 

prtor to their enactment. Such an application is a viola- 

@ tion of the ex post facto doctrine and violates Article I, 

Section 9,,of the United States Constitution and Article I, 

Section 10, and Article X, Section 9, of the Florida 

Constitution. 

The Fifth District Court of Appeal accepted the 

argument as to this issue, reversed the defendant's 

sentence, and remanded the cause for resentencing under the 

guidelines in effect at the time of the commission of the 

offense. Griffin v. State, 474 So.2d 1266 (Fla. 5th DCA 

1985) . 
Subsequently, this Honorable Court decided the 

case of State v. Jackson, 478 So.2d 1054 (Fla. 1985). 

In Jackson, supra, the guideline amendment which was applied 

retroactively was a change in the way a probation violation 

was scored. This Court held that this modification was 

merely procedural: 
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W e  conclude  t h a t  a  
m o d i f i c a t i o n  i n  t h e  
s e n t e n c i n g  g u i d e l i n e  
p r o c e d u r e ,  which changes  
how a    rob at ion v i o l a t i o n  
shou ld  be  coun ted  i n  
d e t e r m i n i n g  a  p resumpt ive  
s e n t e n c e ,  i s  mere ly  a  
p r o c e d u r a l  change,  n o t  
r e q u i r i n g  t h e  a p p l i c a t i o n  
of  t h e  e x  p o s t  f a c t o  
d o c t r i n e .  

S t a t e  v .  J a c k s o n ,  s u p r a  a t  1056 (emphasis  a d d e d ) .  

I n  t h e  wake of  J a c k s o n ,  t h e  F i f t h  D i s t r i c t  C o u r t  

of  Appeal and t h e  F i r s t  D i s t r i c t  Cour t  of  Appeal have 

r e l u c t a n t l y  a p p l i e d  Jackson t o  o t h e r  amendments t o  t h e  guide-  

l i n e s .  I n  Wilkerson v .  S t a t e ,  480 So.2d 213 ( F l a .  1st 

DCA 1 9 8 5 ) ,  t h e  F i r s t  D i s t r i c t  e x p r e s s e d  doubt  a s  

t o  t h e  a p p l i c a t i o n  o f  Jackson  t o  a l l  g u i d e l i n e s  changes  
- 

and c e r t i f i e d  t h e  f o l l o w i n g  q u e s t i o n  a s  one of g r e a t  

p u b l i c  impor tance:  

WHETHER ALL SENTENCING 
GUIDELINES AMENDMENTS ARE 
TO BE CONSIDERED PROCEDURAL 
I N  NATURE SO THAT THE G U I D E -  
LINES AS MOST RECENTLY AMENDED ' 

SHALLBEAPPLIED AT THE TIME O F  
SENTENCING WITHOUT REGARD 
TO THE EX POST FACT0 DOCTRINE? 

Concurr ing  i n  t h e  d e c i s i o n ,  Judge B a r f i e l d  e x p r e s s e d  s e r i o u s  

d o u b t s  a s  t o  J a c k s o n ' s  h o l d i n g  b e i n g  l e g a l l y  a p p l i e d  t o  a l l  

amendments : 

. . . . I  have s e r i o u s  concern  
w i t h  t h e  Supreme Cour t  c o n s t r u c t i o n  
i n  Jackson which would c h a r a c t e r -  
i z e  a l l  s e n t e n c i n g  g u i d e l i n e  r u l e s  
a s  p r o c e d u r a l  and n o t  s u b s t a n t i v e  
and which would appear  t o  
e l i m i n a t e  c o n s t i t u t i o n a l  
c o n s i d e r a t i o n s  o f  e q u a l  
p r o t e c t i o n  and improper 
a p p l i c a t i o n s  of  c o n s t i t u t i o n a l l y  
p r o h i b i t e d  e x  p o s t  f a c t o  laws.  



One need on ly  c o n s i d e r  t h e  
d i s p a r a t e  t r e a t m e n t  between 
codefendan t s  who a r e  o t h e r w i s e  
equa l  i n  t h e  e y e s  of  t h e  c o u r t ,  
b u t  a r e  s en t enced  on s e p a r a t e  
days  by t h e  same o r  d i f f e r e n t  
judges  w i t h  an  i n t e r v e n i n g  
r u l e  change t h a t  enhances t h e  
presumpt ive  g u i d e l i n e  range .  
Jackson shou ld  n o t  be h e l d  
t o  answer q u e s t i o n s  n o t  b e f o r e  
t h e  c o u r t .  I t  shou ld  be l i m i t e d  
t o  t h e  i s s u e  o f  a p p r o p r i a t e  
r u l e  a p p l i c a t i o n  i n  p r o b a t i o n  
r e v o c a t i o n  p roceed ings .  

Wilkerson,  sup ra .  

The responden t  submi t s  (and hopes)  t h a t  t h i s  Cour t  

i n  Jackson d i d  n o t  i n t e n d  t o  a l l o w  r e t r o a c t i v e  a p p l i c a t i o n  

o f  - a l l  amendments t o  t h e  g u i d e l i n e s ,  b u t  t h a t  t h e  o p i n i o n ,  

a s  Judge B a r f i e l d  s u g g e s t s ,  shou ld  be l i m i t e d  t o  t h e  i s s u e  

• of  t h e  p rocedure  i n  which p r o b a t i o n  v i o l a t i o n s  a r e  coun ted .  

The p e t i t i o n e r  i n  i t s  m e r i t  b r i e f  s u g g e s t s  t h a t  

an amendment t o  t h e  s e n t e n c i n g  g u i d e l i n e s  which does  n o t  

a f f e c t  t h e  maximum s t a t u t o r y  p e n a l t y  f o r  an  o f f e n s e  does  

n o t  v i o l a t e  t h e  e x  p o s t  f a c t o  d o c t r i n e .  The s t a t e  a s s e r t s  

t h a t  t h e  recommended s e n t e n c i n g  range  f o r  a  p a r t i c u l a r  

de fendan t  i s  n o t  something t h a t  he h a s  a  r i g h t  t o  r e l y  upon 

a t  t h e  t i m e  o f  t h e  s e n t e n c i n g  b u t  i s  o n l y ,  a t  b e s t ,  a  " t enuous  

expec tancy" .  ( P e t i t i o n e r ' s  b r i e f ,  pp.5-7) T h i s  argument 

must f a i l  f o r  a  number o f  r e a sons .  

I n  Weaver v.  Graham, 450 U.S. 24 ( 1 9 8 1 ) ,  t h e  Uni ted  

S t a t e s  Supreme Cour t  h e l d  t h a t  t h e  e x  p o s t  f a c t o  p r o h i b i t i o n  

f o r b i d s  t h e  i m p o s i t i o n  o f  punishment more s e v e r e  t h a n  t h e  

punishment a s s i g n e d  by law when t h e  a c t  t o  be punished 

occu r r ed .  The c a s e  invo lved  a  s t a t e  s t a t u t e  which was used 

t o  de te rmine  t h e  amount o f  "ga in  t ime"  t h e  p e t i t i o n e r  cou ld  

- 5  - 



r e c e i v e  f o r  good conduct.  The s t a t u t e  i n  ques t ion  had been 

amended subsequent t o  t h e  o f f e n s e  f o r  which t h e  p e t i t i o n e r  

was be ing  sentenced and,  a s  amended, t h e  ga in  t ime computed 

thereunder  was l e s s  than  it would have been under t h e  o l d  

s t a t u t e .  I t  was app l i ed  r e t r o a c t i v e l y  t o  t h e  p e t i t i o n e r ' s  

c a s e ,  e f f e c t i v e l y  reducing any g a i n  t ime he may have been 

e n t i t l e d  t o  f o r  good conduct.  

The F l o r i d a  Supreme Court  had decided t h a t  t h e r e  

was no v i o l a t i o n b f t h e  ex p o s t  f a c t o  d o c t r i n e ,  r e l y i n g  on 

an e a r l i e r  d e c i s i o n  i n  which it reasoned t h a t  g a i n  t ime i s  

an  " a c t  of g race"  r a t h e r  t han  a  ves t ed  r i g h t  and t h u s  may 

be withdrawn, modified o r  denied.  Weaver v. Graham, 376 

So.2d 855 ( F l a .  1979) .  I n  r e v e r s i n g  t h a t  d e c i s i o n ,  t h e  United 

S t a t e s  Supreme Court he ld  t h a t  a  law need n o t  impair  a  "ves ted  

r i g h t "  t o  v i o l a t e  t h e  e x  p o s t  f a c t o  p r o h i b i t i o n .  See Weaver, 

450 U.S. a t  2 9 ,  f n .  13.  The c o u r t  s e t  f o r t h  two c r i t i c a l  

e lements  which must be p r e s e n t  f o r  a  c r i m i n a l  o r  pena l  law t o  

be e x  p o s t  f a c t o :  it must be r e t r o s p e c t i v e  and it must 

d isadvantage t h e  o f f ende r  a f f e c t e d  by i t .  

The p e t i t i o n e r  would have u s  b e l i e v e  t h a t  a  

change removing a  g u i d e l i n e s  l i m i t a t i o n  on t h e  l e n g t h  of t h e  

p roba t iona ry  per iod  of a  s p l i t  sen tence  does n o t  d isadvantage 

t h e  o f f ende r  because he has  no ves t ed  r i g h t  t o  r e l y  on 

s a i d  range when cons ide r ing  h i s  p o s s i b l e  sen tence .  F i r s t  

of a l l ,  a s  po in ted  o u t  i n  Weaver, 450 So.2d 29, f n .  13 ,  

a t h i s  i s  an i n c o r r e c t  and i r r e l e v a n t  a n a l y s i s .  Secondly,  

t h e  respondent a s s e r t s  t h a t t h e r e h a s  been an i n c r e a s e  i n  h i s  

sen tence ;  t h e r e  i s  a  "more disadvantageous c r i m i n a l  o r  pena l  



consequence t o  a n  a c t  t h a n  [ t h e r e  was] i n  p l a c e  when t h e  a c t  

o c c u r r e d " .  I d .  

The responden t  a s s e r t s  t h a t  t h e  s e n t e n c i n g  g u i d e l i n e s  

w e r e  e s t a b l i s h e d  t o  promote u n i f o r m i t y  i n  s e n t e n c i n g  and t h a t  

a  judge i s  r e q u i r e d  t o  s e n t e n c e  a  d e f e n d a n t  w i t h i n  t h e  

e s t a b l i s h e d  p resumpt ive  r a n g e  u n l e s s  t h e r e  a r e  c l e a r  and 

c o n v i n c i n g  r e a s o n s  t o  exceed it. Through t h e  c a s e  law t h a t  

h a s  evo lved  s i n c e  t h e  i n c e p t i o n  o f  t h e  g u i d e l i n e s ,  w e  know 

t h a t  c l e a r  and conv inc ing  r e a s o n s  a r e  t h o s e  t h a t  a r e  s o  unique  

a s  t o  remove t h a t  p a r t i c u l a r  c a s e  from t h e  r e s t r i c t i o n  of  t h e  

p resumpt ive  g u i d e l i n e  range .  When such  r e a s o n s  a r e  e s t a b l i s h e d ,  

t h e  c o u r t  may t h e n ,  and o n l y  t h e n ,  e x e r c i s e  i t s  d i s c r e t i o n  i n  -- 

s e n t e n c i n g  up t o  t h e  maximum s t a t u t o r y  p e n a l t y .  I t  i s  c l e a r  

t h a t  t h e  converse  i s  a l s o  t r u e .  A d e f e n d a n t  h a s  t h e  r i g h t  

t o  r e l y  on h i s  e s t a b l i s h e d  recommended range  when he  a n t i c i -  

p a t e s  h i s  s e n t e n c e  e x c e p t  i n  t h o s e  i s o l a t e d  c a s e s  where 

un ique  c i r c u m s t a n c e s  e x i s t  which t a k e  away h i s  r i g h t  t o  a  

p resumpt ive  s e n t e n c e .  

The r e s p o n d e n t  a s s e r t s  t h a t ,  under  t h e  a n a l y s i s  

o f  Weaver v .  Graham, s u p r a ,  an  amendment t o  t h e  g u i d e l i n e s  

which i n c r e a s e s  t h e  a l l o w a b l e  t o t a l  s a n c t i o n  ( i n c a r c e r a t i o n  

p l u s  p r o b a t i o n )  h a s  a  d i s a d v a n t a g e o u s  e f f e c t  on t h e  o f f e n d e r  

and i s  more onerous  t h a n  t h e  r u l e  i n  e f f e c t  on t h e  d a t e  of  

t h e  o f f e n s e .  The t r i a l  c o u r t  i n  t h e  i n s t a n t  c a s e  s e n t e n c e d  

t h e  d e f e n d a n t  p u r s u a n t  t o  t h e  g u i d e l i n e s  p resumpt ive  s e n t e n c e  

[ a s  a l t e r e d  by F1a.R.Crim.P. 3 . 7 0 1 ( d ) ( 9 )  and t h e  minimum 

mandatory s e n t e n c e ] ,  r e t r o a c t i v e l y  a p p l y i n g  t h e  amendment t o  



F1a.R.Crim.P. 3.701, Committee Note (d)(12) which allowed 

it to impose an additional probation sentence. Obviously, 

there were no clear and convincing reasons for departure. 

But for the amendment to the guidelines, the defendant's 

legal sentence (since there were no reasons to depart) 

could only have been the three-year minimum mandatory 

term of incarceration; after the amendment the defendant 

faces not only the three years imprisonment, but also 

an additional term of probation. Clearly the added allow- 

able probation term is a more onerous consequence than a 

sentence without it and thus the application of the 

amendment in a retroactive fashion was a violation of the 

ex post facto doctrine prohibited by the United States and 

Florida constitutions. 

The respondent admits that Jackson, supra, held 

that modification in the sentencing guideline procedure which 

changed how a probation violation should be counted was 

merely a procedural change and as such, was not within the 

realm of the ex post facto doctrine. However, amendments in 

the sentencing guidelines, such as the one in the instant 

case,changes the penalty, not the procedure. The amendments 

msut be approved by the legislature prior to their application. 

Hence, it is clear they are substantive rather than procedural 

changes. As such, the amendment in question in this case 

was improperly applied retroactively. It clearly had a 

disadvantageous effect on the respondent. The ruling of the 

Fifth District CourtlofAppeal in this case was correct and 

should be affirmed. 



The petitioner also raises an additional issue in 

his merit brief which was not previously addressed below. 

The state now contends that even if the ex post facto 

doctrine prohibits the retroactive application of the amendment, 

the sentence was proper. (Petitioner's brief, pp. 7-9) The 

state argues that since the court was requiredtaWdepart" from 

the guidelines range in imposing the three year minimum 

mandatory sentence, that it is free to order a further 

departure (adding the probation) without providing for reasons 

for the departure. "There is no requirement," the petitioner 

states, "that he [the trial judge] impose only the minimum 

mandatory." (Petitioner's brief, pp. 7-8) This contention 

stems from a misinterpretation of Walker v. State, 473 So.2d 

694 (Fla. 1st DCA 1985) and Rule 3.701(d) (9), Florida Rules 

of Criminal Procedure. Rule 3.701(d)(9), Florida Rules of 

Criminal Procedure, states that if the minimum mandatory 

sentence is in excess of the presumptive guidelines sentence 

"the mandatory sentence takes precedence." It does not allow 

for a longer sentence than the minimum mandatory unless the 

court elects to depart and states clear and convincing 

reasons for its departure. See Boldes v. State, 475 So.2d 1356 

(Fla. 5th DCA 1985) (which holds that in an analagous situation 

concerning the rule allowing for the sentence to be 

automatically increased one cell in probation violation cases, 

the trial court is limited to this one-cell jump unless he 

provides additional reasons for a further departure). 



The decision of the District Court of Appeal, 

Fifth District, is correct and should be affirmed and the 

defendant's probationary period should be vacated. 



CONCLUSION 

BASED UPON the foregoing cases, authorities, 

and policies, the respondent requests that this Honorable 

Court affirm the decision of the District Court of Appeal, 

Fifth District. 

Respectfully submitted, 

JAMES B. GIBSON 
PUBLIC DEFENDER 
SEVENTH JUDICIAL CIRCUIT 

M E F ,  APPELLATE DIVISION 
ASSISTANT PUBLIC DEFENDER 
112 Orange Avenue, Suite A 
Daytona Beach, FL 32014 
(904) 252-3367 
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