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STATEMENT OF WE CASE AND THE FACTS 

Respondent was charged by amended information wi th  

b a t t e r y  on a law enforcement o f f i c e r  whi le  armed with a f i rearm,  

possession of cocaine,  fe lony possession of marijuana, and grand 

t h e f t  (R 46-47). The a l l eged  of fenses  occurred on June 14 ,  1984 

A t  t h e  time respondent committed these  crimes,  Committee Note 

(d)(12) t o  F lo r ida  Rule of Criminal Procedure 3.701, provided i n  

r e l e v a n t  p a r t :  

I f  a s p l i t  sentence i s  imposed ( i . e . ,  a 
combination of s t a t e  p r i son  and proba- 
t i o n  supervis ion)  , t h e  i n c a r c e r a t i v e  
por t ion  imposed s h a l l  not  be l e s s  than 
t h e  minimum of t h e  gu ide l ine  range, and 
t h e  t o t a l  sanc t ion  imposed cannot exceed 
t h e  maximum gu ide l ine  range. 

That r u l e  was subsequently amended on Ju ly  1 ,  1984. 

Committee Note (d)(l2)now reads:  

I f  a s p l i t  sentence i s  imposed ( i . e . ,  a 
combination of s t a t e  p r i son  and proba- 
t i o n  supervis ion)  , t h e  i n c a r c e r a t i v e  
por t ion  imposed s h a l l  no t  be l e s s  than 
t h e  minimum of t h e  guide l ines  range, nor 
exceed t h e  maximum of the  range. The 
t o t a l  sanc t ion  ( inca rce ra t ion  and proba- 
t i o n )  s h a l l  no t  exceed t h e  term provided 
by general  law. 

On November 8 ,  1984, respondent p led  g u i l t y  t o  t h e  charges of 

b a t t e r y  on a law enforcement o f f i c e r  while  armed with a f i r ea rm 

and grand t h e f t ,  and nolo contendere t o  possession of cocaine 

and felony possession of marijuana (R 30-31). 

Respondent appeared f o r  sentencing on December 7,  

1984. The recommended guide l ines  sentence was community con t ro l  

o r  12-30 months i n c a r c e r a t i o n .  Noting t h a t  a s t a t u t o r y  manda- 

# 
tory  minimum sentence of t h r e e  years  was requi red  on t h e  b a t t e r y  



charge, t h e  sentencing judge disregarded t h e  scoresheet  and i t s  

t h i r t y  month cap on inca rce ra t ion  and sentenced respondent t o  t h e  

mandatory t h r e e  years  followed by f i v e  years  probat ion on t h e  

remaining counts (R 3-5) .  

Respondent appealed h i s  sentence t o  the  F i f t h  D i s t r i c t  

Court of Appeal (R 15) .  The d i s t r i c t  cour t  of appeal reversed 

t h e  sentence of  t h e  t r i a l  cour t ,  agreeing wi th  respondent 's  con- 

t e n t i o n  t h a t  he was e n t i t l e d  t o  be sentenced according t o  t h e  

guide l ines  i n  e f f e c t  a t  the  time t h e  of fenses  were committed, 

r a t h e r  than under t h e  amended guide l ines  which were i n  e f f e c t  

a t  t h e  time of h i s  p lea  and sentencing (App. A ) .  

P e t i t i o n e r  f i l e d  a  t imely n o t i c e  of  appeal and t h i s  

cour t  accepted j u r i s d i c t i o n .  



StJlQlARY OF ARGUMENT 

The sentencing guide l ines  a r e  procedural r u l e s  de- 

signed t o  guide c i r c u i t  judges i n  t h e i r  use of d i s c r e t i o n  i n  sen- 

tencing throughout F lo r ida .  They were not  intended t o  usurp judi -  

c i a l  d i s c r e t i o n .  Since a  defendant can demonstrate 'nothing more 

than a  tenuous expectancy regarding h i s  punishment under the  

gu ide l ines ,  a  c r i t i c a l  element of  the  'ex -- p o s t  fa'dto doc t r ine  

( t h a t  t h e  r e t rospec t ive ly  appl ied  law disadvantages t h e  offender  

by increas ing  the  punishment prescr ibed  f o r  the  of fense)  cannot 

be e s t ab l i shed .  

Even i f  t h i s  c o u r t  were t o  f i n d  t h a t  t h e  'ex PO'S t' f a c t o  - 
doc t r ine  prevented a p p l i c a t i o n  of the  guide l ines  i n  e f f e c t  a t  t h e  

time of sentencing,  the  sentence i n  t h i s  appeal would be proper .  

When t h e  mandatory minimum sentence exceeded t h e  guide l ines  recom- 

mended sentence,  t h e  recommended range became inappl icable  and 

the  mandatory minimum took precedence, making i t  unnecessary f o r  

the  sentencing judge t o  j u s t i f y  depart ing from the  gu ide l ines .  

There i s  nothing i n  t h e  guide l ines  r e s t r i c t i n g  the  judge only t o  

imposit ion of t h e  mandatory minimum sentence,  when t h a t  sentence 

exceeds the  recommended range. 



POINT ON A'PPEAL 

THE APPLICATION OF THE SENTENCING GUIDE- 
LINES I N  EFFECT AT THE TIME OF SENTENCING 
IS CONSISTENT WITH THE EX POST FACT0 
CLAUSES OF THE FLORIDA A~DUNITEDATES 
CONSTITUTIONS. 

ARGUMENT 

I n  holding t h a t  t h e  sentencing guide l ines  a t  t h e  time 

of the  of fenses  were committed, r a t h e r  than a t  the  time of sen- 

tencing,  were t h e  appl icable  guide l ines  under which respondent 

was requi red  t o  be sentenced, t h e  F i f t h  D i s t r i c t  Court of Appeal, 

i n  r e l y i n g  on i t s  dec i s ion  i n  Brown v .  S t a t e ,  460 So.2d 427 (Fla .  

5th DCA 1984), e f f e c t i v e l y  he ld  t h a t  t o  do otherwise would vio-  

l a t e  t h e  - ex pos t  f a c t o  c lauses  of t h e  F lo r ida  and United S t a t e s  

Cons t i tu t ions .  P e t i t i o n e r  r e s p e c t f u l l y  d i sagrees .  

The United S t a t e s  Supreme Court has he ld  t h a t  i n  o r -  

e der  f o r  a  law t o  be  forbidden a s  - ex pos t  f a c t o ,  t h e  law must be 

cr iminal  penal na ture ;  must events occurr ing 

before  i t s  enactment (be r e t r o s p e c t i v e )  and, i t  must disadvantage 

t h e  offender  a f f e c t e d  by i t ,  t h a t  i s ,  i t  must inc rease  t h e  pun- 

ishment prescr ibed  f o r  the  of fense .  Weaver v .  Graham, 450 U.S. 

24, 101 S.Ct. 960, 67 L.Ed.2d 17 (1981); Paschal v .  Wainwright, 

738 F.2d 1173 (11th C i r .  1984). This court  has recognized these  

c r i t i c a l  elements i n  May v .  F lo r ida  Parole  and Probation Commis- 

s i o n ,  435 So. 2d 834 (Fla .  1983) . 
I n  May, May was serv ing  a  p r i son  sentence f o r  seve ra l  - 

felony convic t ions .  H i s  pa ro le  r e l e a s e  d a t e  (PPRD) was or ig ina l ly  

s e t  f o r  Ju ly  31, 1984. On May 30, 1981, May was convicted of an 

of fense  while s t i l l  i n  p r i son .  Based upon t h i s  convic t ion ,  t h e  

a 



Parole  Commission, using h i s  present  and previous convic t ions ,  

r eca lcu la ted  h i s  PPRD based upon new parole  guide l ines  adopted 

September 10 ,  1981. H i s  new PPRD was October 4 ,  1994, an ex- 

tens ion  of almost t e n  years  beyond h i s  o r i g i n a l  PPRD. 

On appeal t o  t h i s  c o u r t ,  May contended t h a t  t h e  

pa ro le  d a t e  gu ide l ine  adopted a f t e r  t h e  commission of h i s  i n  

p r i son  o f fense  could no t  be used t o  r e c a l c u l a t e  h i s  PPRD f o r  

t h a t  of fense  and t h a t  doing so  was an uncons t i tu t iona l  appl ica-  

t i o n  of more s t r i n g e n t  guide l ines  saying:  

. . . [Wlhere a p r i soner  can e s t a b l i s h  no 
more than a tenuous expectancy regarding 
probable punishment under t h e  law e x i s t i n g  
a t  t h e  time of h i s  of fense ,  i t  becomes d i f -  
f i c u l t  o r  impossible t o  e s t a b l i s h  (a  c r i t i -  
c a l  'ex pos t  .£ac'to element) . . . t h a t  the  
r e t r 6 F p e c t i v e l v p p l i e d  law disadvantages - 
t h e  ofzender a3febted by i t .  

403 So. 2d a t  836. 

S imi la r ly ,  i n  t h e  i n s t a n t  case ,  respondent has a t  b e s t  

nothing more than a tenuous expectancy regarding h i s  punishment 

under t h e  sentencing gu ide l ines .  The sentencing gu ide l ines  a r e  

sub jec t  t o  amendment from year  t o  yea r .  § 921.001(4) ( b ) ,  F l a .  

S t a t .  (1984). A t  the  t i m e  of  h i s  of fense ,  respondent was on 

n o t i c e  t h a t  t h e  Sentencing Guidelines Law reserved t h e  r i g h t  of 

the  Sentencing Commission t o  p e r i o d i c a l l y  evalua te  the guide l ines  

and recommend changes on a continuing b a s i s .  $1 921.001(1) and (3 ) ,  

F l a .  S t a t .  (1983). As a r e s u l t ,  respondent was given f a i r  warning 

t h a t  t h e  guide l ines  under which a recommended sentence would be  

determined w e r e  sub jec t  to  change and t h a t  h i s  sentence would be 

sub jec t  t o  j u d i c i a l  d i s c r e t i o n .  A t r i a l  cour t  i s  not  requi red  t o  



inform a defendant prior to sentencing that it intends to depart 

a from the recommended sentence and the reasons therefore. Mincey 

v. State, 460 So. 2d 396 (Fla. 1st DCA 1984). The constitution 

deals with substance, not shadows. Weaver, supra, 450 So.2d 32 & 

n.15, 101 S.Ct. at 965 & n.15. Respondent's only substantive 

guarantee was that the court could not sentence him above the 

maximum penalty provided by law. Respondent's right to appeal a 

sentence departing from the guidelines in effect at the time of 

sentencing remains unaffected by the amended guidelines. 

In Lee v. State, 

court stated: 

294 So.2d 305 (Fla. this 

If the subsequent statute merely reenacted 
the previous -penalty provision without in- 
creasing any penalty provision which could 
have been imposed under the statute in ek- 
tect at the timeof the commission of the 
offense, then there could be no application 
of a subsequent penalty provision which 
would do violence to the concept of an ex 
post facto law. (Emphasis in ihe original), 
m S o . Z d a t  307. 

Since the amended sentencing guidelines have no effect on the 

penalty provisions prescribed for the violation of the various 

criminal statutes, there is no ex post facto violation. - 

The sentencing guidelines do not establish a substan- 

tive right in behalf of a defendant, rather, they establish guide- 

lines for judges. As is explicitly pointed out in the guidelines, 

"the purpose of sentencing guidelines is to establish a uniform 

set of standards to g u i d e  in the sentence 

decision-making process." Fla. R. Crim. P. 3.701(b). (Emphasis 

supplied). They were not intended to usurp judicial discretion. 

Fla. R. Crim. P. 3.701(b)(6). The amendments to the guidelines 



merely change t h e  procedure f o r  determining a recommended sentence, 

not  r equ i r ing  t h e  app l i ca t ion  of t h e  - ex pos t  f a c t o  doc t r ine .  

S t a t e  v .  Jackson, (Fla  . Even though i t  may 

work t o  the  disadvantage o f  a defendant,  a procedural change i s  

not ex pos t  f a c t o .  Dobbert v .  ~ l o r i d a ,  432 U . S .  282, 293, 97 S.Ct.  - 
2290, 2298, 53 L.Ed.2d 344 (1977); Hopt v. Utah, 110 U.S. 574, 

Even i f  t h i s  cour t  were t o  f i n d  t h a t  the  -- Ex Post  Facto 

Clause prevented a p p l i c a t i o n  of t h e  guide l ines  i n  e f f e c t  a t  t h e  

time of  sentencing,  t h e  sentence i n  t h ~ i s  appeal would be proper .  

The recommended sentence was community con t ro l  o r  12-30 months 

inca rce ra t ion .  A mandatory minimum sentence of t h r e e  years  was 

requi red  on the  b a t t e r y  charge.  

F lor ida  Rule of Criminal Procedure 3.701 (d) (9) pro- 

v ides  t h a t  where the  recommended sentence i s  l e s s  than t h e  manda- 

to ry  minimum sentence,  t h e  mandatory sentence takes precedence. 

I n  the  i n s t a n t  appeal ,  t h e  mandatory minimum sentence automati- 

c a l l y  took precedence over the  l e s s e r  guide l ines  sentence,  making 

i t  unnecessary f o r  t h e  sentencing judge t o  j u s t i f y  depart ing from 

t h e  gu ide l ines .  Walker v .  S t a t e ,  473 So.2d 694 (Fla .  1st DCA 

1985). Although deal ing with guide l ines  sentencing,  t h e  senten- 

c ing  judge was not  deal ing wi th  a departure  from a recommended 

sentence f o r  which Rule 3.701 requ i res  a c l e a r  and convincing 

reason f o r  depar ture .  

There i s  no requirement t h a t  a c l e a r  and convincing 

reason be given f o r  the  a p p l i c a t i o n  of t h e  mandatory minimum sen- 

e tencing provis ions .  There i s  no requirement t h a t  he impose only 



the mandatory minimum. As such, there is no restriction on a 

• judge sentencing a defendant to prison time, in addition to the 

mandatory minimum, so that gain time, which would otherwise be 

available with a recommended guidelines sentence, would he 

available as incentive for a defendant ' s good behavior. Other- 

wise, a defendant would serve a straight prison sentence, with- 

out such incentive, since an inmate serving a mandatory sentence 

is disqualified from receiving gain time. 5 775.087(2), Fla. 

Stat. (1983); Fla. Admin. Code Rule 33-11.036(6). Likewise, 

the imposition of probation upon the respondent following the 

mandatory sentence, would require no clear and convincing reasons 

for imposition under the guidelines in effect at the time of 

the offense. 
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Thts I s  an appeal frm a g u l d e l l n s  sentence. G r i f f i n  contends that  the 

sentence exceeds the guldellnes because the canbination o f  incarceration and 

probation exceed's the tota l  pemisslble sanction. Ye agree. 

(kr a n e  14, 1984, b i f f i n  a s  charged u l t h  b t t e y  on a l w  enforcement 

o f f i ce r  uh i l e  anwd with a flreann, grand theft ,  possessfon o f  cocafne and 

possession o f  cannabis over twenty grms. He plead gu t l t y  to the f l r s t  two 

charges, md nolo contenden to the l as t  tro charges. Wls g u l d e l l n s  wore- 

sheet totaled 125 points, u g p s t i n g  a sentence of c w u n i t y  control or 12-30 

months' Incarceration. Thc t r l a l  court correctly sentenced Griffin to the 

landatoy  mininun vntence of  three p a r s *  Incarceration required by x c t l o n  

775.087(2). Florlda Statutes (1983). because the mndatory penalty exceeds the 

gu ide l  ine sentence. Fla. R.Cr1m.P. 3.701 (d) (9). The correctness of t h i s  

port ion o f  the sentence I s  not questioned on appeal. 

Appellant I s  c o m c t  I n  h i s  assertion that he a s  en t l t l ed  to k 

sentenced I n  accordance wi th the guidelines I n  e f fec t  when the crimes #re 

cmmltted. Brown v. State, 460 k.2d 427 (Fla. 5th DCA 1984). Ccmmlttee 

note (d)(lZ) to Florida L l e  of Criminal Procedure 3.701(d)(12) as i t  exlsted 

pr ior  to I t s  amndmnt on July 1. 1984. provided: 

flPR f l  
PAGE 9 ,  



If r s p l l t  sentence I s  Clposed (l.e., 4 cab ina t i on  o f  
state prison rna probation wpervlslon), the lncr rcer r t lve  
port lon laposed shall not k less than the mlnlmum o f  the 
guldellne range. rnd the t a t a l  n n c t l o n  inposcd cannot 
ercrcd the w x l w m  guldel lne range. 

Although t h l s  court has s p l l t  on thC ~ e S t l 0 n  of rhcthcr sentences such 

4s r r e  Smposed here r r e  t r u l y  ' sp l i t  wntences,' r are bound by the m e n t  

declslon o f  t h l s  court tha t  n y s  th ty  are. O'Brlen v. State. 10 F.L.U. -, 
(Fla. 5 th  D U  Aug. 15, 1985). Therefore It rss  laproper I n  t h l s  crse to 

Impose 4 sanction greater than the mndrtory mlnlum wntence, without stat ing 

r wri t ten reason f o r  departure. Fla.R.Cr1m.P. 3.70l(d)(12), ~ p ' a .  

The three p a r  sentence of Incarceratfon I s  a f f f m d .  The three concur- 

rent terns o f  probation are vacated and shall  not be Imposed unless the t r l a l  

court states a clear and convlnclng reason for  departure. 

AFFIRHED I n  part. REVERSED I n  part. 4nd RWANDED. 

DAUKSCH and SHARP, Y., J.J.. concur. 

-2- 
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CONCLUS I O N  

Based on the arguments and authori t ies  presented here- 

in ,  pet i t ioner  respectfully prays th i s  honorable court reverse 

the decision of the Dis t r ic t  Court of Appeal, F i f th  Dis t r i c t .  

Respectfully submitted, 

J I M  SMITH 
ATTORNEY GENERAL 

ASSISTANT ATTORNEY GENERAL 
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Fourth Floor 
Daytona Beach, Florida 32014 
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