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ISSUE I 

(NOTE: THROUGHOUT T H I S  B R I E F ,  PETITIONER 
SHALL BE REFERRED TO AS "GARCIA", OR 
"DEFENDANT" ; P E T I T I O N E R ' S  TRIAL COUNSEL AS 
"ATTORNEY TANNER"; THE PROSECUTOR AS "THE 
STATE"; AND, THE TRIAL JUDGE AS "JUDGE 
MILLER". 

REFERENCES TO THE RECORD-ON-APPEAL SHALL BE 
"R-pg.WW; AND, REFERENCES TO THE APPENDIX 
SHALL BE BY THE SYMBOL "A-pg.W) 

I S S U E S  

I S  THE CONVENIENCE OF THE STATE I N  TRYING CO- 
DEFENDANTS TOGETHER SUFFICIENT REASON, I N  AND OF 
I T S E L F  TO EXTEND AN OBJECTING DEFENDANT'S SPEEDY 
TRIAL TIME AND DENY A MOTION TO SEVER WHEN A 
DELAY I S  NECESSARY TO ACCOMMODATE A CO-DEFENDANT, 
I F  THE DEFENDANTS ARE CHARGED WITH CONSPIRACY? 

ISSUE I1 WAS I T  ERROR FOR THE TRIAL JUDGE TO REFUSE TO 
COMPEL THE STATE TO PROVIDE A DEFENDANT WITH 
COPIES OF VERBATIM TRANSCRIPTS OF CO-DEFENDANT'S 
TAPE-RECORDED CONVERSATIONS BEFORE TRIAL? 

@ ISSUE 111 WAS I T  ERROR FOR THE TRIAL JUDGE TO LIMIT 
DEFENDANT'S CROSS-EXAMINATION OF A LAW 
ENFORCEMENT OFFICER CONCERNING A PENDING CRIMINAL 
INVESTIGATION AGAINST THAT OFFICER? 

ISSUE I V  WAS I T  ERROR FOR THE TRIAL JUDGE TO INSTRUCT THE 
JURY THAT ANY PERSON COULD PROVIDE SUBSTANTIAL 
ASSISTANCE TO THE STATE AND RECEIVE A REDUCED OR 
SUSPENDED SENTENCE UNDER F .  S . 8 9 3 . 1  3 5 ?  

ISSUE V DID THE TRIAL JUDGE ERR IN REFUSING TO INSTRUCT 
THE JURY THAT WHEN ONE OF TWO PERSONS WHO 
CONSPIRE TO COMMIT A CRIME I S  AN UNDERCOVER 
POLICE OFFICER,  THERE MUST BE PROOF THAT THE 
DEFENDANT ALSO CONSPIRED WITH SOMEONE OTHER THAN 
THE POLICE OFFICER,  TO PROVE CONSPIRACY? 

STATEMENT OF THE CASE 

On F e b r u a r y  2 8 ,  1 9 8 3 ,  t h e  S t a t e  f i l e d  an Informat ion 

charging P e t i t i o n e r ,  GEORGE GARCIA, w i t h  C o n s p i r a c y  T o  T r a f f i c  I n  

@ C o c a i n e  a n d  T r a f f i c k i n g  In  C o c a i n e .  



a On A p r i l  1 1  , 1983, GARCIA f i l e d  a Motion For Severance.  

(R-pg. 1303-1 309) 

On A p r i l  21, 1983, GARCIA f i l e d  a Demand For Speedy 

T r i a l .  (R-pg. 131 5;  A-pg. 1 )  

On J u l y  9 ,  1983, t h e  S t a t e  f i l e d  w i th  t h e  Court a 

Motion For Continuance and Extension Of Speedy T r i a l .  (R-pg. 

1318; A-pg. 2) 

On June 15,  1983, Judge M i l l e r  en t e r ed  an Order denying 

GARCIA'S Motion For Severance;  g r a n t i n g  t h e  S t a t e ' s  Motion For 

Continuance of GARCIA'S T r i a l ;  and ,  extending t h e  t ime r equ i r ed  

f o r  T r i a l  under t h e  Speedy T r i a l  Rule. (R-pg. 1320; A-pg. 3) 

On June 15 ,  1983, Judge M i l l e r  en t e r ed  an Order 

s p e c i f i c a l l y  denying GARCIA'S Motion For Severance from h i s  Co- 

Defendants. (R-pg. 1322, A-pg. 4 )  On June 28, 1983, GARCIA 

f i l e d  h i s  Second Motion For Severance Of Defendant,  which t h e  

Court denied.  (R-pg. 1323; A-pg. 5)  

On J u l y  5 ,  1983, GARCIA f i l e d  a Motion For Discharge 

under F l o r i d a ' s  Speedy T r i a l  Rule and upon t h e  grounds t h a t  h i s  

c o n s t i t u t i o n a l  r i g h t  t o  a speedy t r i a l  had been denied.  (R-pg. 

1326; A-pg. 6 )  Judge M i l l e r  denied t h a t  Motion. (R-pg. 1328; 

A-pg. 7 )  

On J u l y  14,  1983, GARCIA f i l e d  a Motion For S tay  Of 

T r i a l ,  s p e c i f i c a l l y  r e s e r v i n g  and no t  waiving h i s  r i g h t  t o  speedy 

t r i a l .  (R-pg. 1329; A-pg. 8 )  That  same day,  Judge M i l l e r  

en t e r ed  an Order s t a y i n g  t h e  T r i a l  and aga in  extending t h e  time 

f o r  T r i a l ;  b u t ,  r ecogniz ing  t h a t  GARCIA had n o t  waived h i s  speedy 

t r i a l  demand. (R-pg. 1331 ; A-pg. 9)  



On February 27, 1984, GARCIA f i l e d  a  Motion For 

Discharge under F l o r i d a ' s  Speedy T r i a l  Rule and on t h e  grounds 

t h a t  h i s  c o n s t i t u t i o n a l  r i g h t  t o  a  speedy t r i a l  had been denied.  

(R-pg. 1334; A-pg. 10) Judge M i l l e r  denied t h a t  Motion. (R-pg. 

1338; A-pg. 11) 

On February 28, 1984, GARCIA f i l e d  a  Motion For 

Discharge under F l o r i d a ' s  Speedy T r i a l  Rule on t h e  grounds t h a t  

h i s  c o n s t i t u t i o n a l  r i g h t  t o  a  speedy t r i a l  had been denied.  

(R-pg. 1339; A-pg. 12) Judge M i l l e r  denied t h e  Motion. (R-pg. 

1341; A-pg. 13) 

On February 18,  1984, GARCIA was found g u i l t y  of  l e s s e r  

included o f f e n s e s  under t h e  Information.  On A p r i l  17,  1984, t h e  

Court adjudged GARCIA g u i l t y  of bo th  crimes and sentenced him t o  

t h i r t y  months imprisonment, p lu s  a  $10,000.00 f i n e  and f i v e  y e a r s  

probat ion.  (R-pg. 1380-1 385) 

On May 7 ,  1 984, GAKCIA f i l e d  Not ice  Of Appeal from t h e  

conv ic t ions  and sen tences  en t e red  a g a i n s t  him on A p r i l  1 7 ,  1984. 

(R-pg. 1391) 

On J u l y  5 ,  1985, t h e  F i f t h  D i s t r i c t  Court of Appeal of 

t h e  S t a t e  of F l o r i d a  a f f i rmed GARCIA'S c o n v i c t i o n s ;  and,  on 

September 3,  1 985, denied GARCIA'S Motion For Rehearing. (A-pg. 

14 & 15) 

P e t i t i o n e r  t imely  f i l e d  h i s  Not ice  To Invoke t h i s  

Cour t ' s  D i sc re t iona ry  J u r i s d i c t i o n  and on February 20, 1986, 

a f t e r  c o n s i d e r a t i o n  of P e t i t i o n e r ' s  Br ief  On J u r i s d i c t i o n ,  t h i s  

Court accepted j u r i s d i c t i o n  and ordered t h e  f i l i n g  of B r i e f s .  



STATEMENT OF THE FACTS 

On February 10 ,  1983, GARCIA a r r i v e d  a t  a  motel  and 

d e l i v e r e d  coca ine  t o  N a r c o t i c ' s  Agent Parks .  That was t h e  f i r s t  

c o n t a c t  t h a t  Parks o r  e i t h e r  Co-Defendant ever  had wi th  GARCIA 

and t h e r e  was no evidence whatever t h a t  GARCIA was involved p r i o r  

t o  t h e  d a t e  o f  t h e  drug d e l i v e r y .  (R-pg. 73-76, 511) 

On February 10 ,  1984, GARCIA f i l e d  a  Motion To Compel 

Discovery of t r a n s c r i p t s  of Co-Defendants' taped conve r sa t i ons ;  

t h e  Motion was denied on t h e  theory  t h a t  t h e  t r a n s c r i p t s  were 

"work product" .  (R-pg. 1346) On February 14 ,  1984, GARCIA f i l e d  

and argued an Addendum t o  t h a t  Motion which was a l s o  denied upon 

t h e  same "work product" theory  and t h e  Judge a l s o  decided t h a t  

d i scovery  was "cu t  o f f "  because of GARCIA'S speedy t r i a l  demand. 

(R-pg. 24, 25) GARCIA cont inued t o  seek  t h e  t r a n s c r i p t s  of t h e  

Co-Defendants' tape-recorded c o n v e r s a t i o n s ,  one of  whom had 

become a  S t a t e ' s  w i tnes s .  (R-pg. 210, 211, 238, 243, 263, 

286-300, 309-331 ) 

On February 1 6 t h ,  t h e  t h i r d  day of T r i a l ,  t h e  Court 

ordered t h e  S t a t e  t o  provide  GARCIA'S counse l  w i th  a  copy of t h e  

verbat im t r a n s c r i p t s  which t h e  S t a t e  had d e l i b e r a t e l y  wi thheld  i n  

v i o l a t i o n  of t h e  Rules of  Cr iminal  Procedure.  (R-pg. 309-331) 

The on ly  evidence of GARCIA'S involvement was h i s  

a c t i o n s  and s t a t emen t  a t  t h e  motel  on February 10 ,  1983. There 

was no r e f e r e n c e  t o  GARCIA, nor  d id  h i s  v o i c e  appear  on any of 

t h e  t h i r t y  t h r e e  tape-recorded conve r sa t i ons  which were admit ted  

i n t o  evidence and played f o r  t h e  Jury .  (R-pg. 463) 



When N a r c o t i c ' s  Agent Parks was t e s t i f y i n g ,  GARCIA'S 

a t t o r n e y  a t tempted t o  impeach him by showing t h a t  Parks had an 

ex t r ao rd ina ry  motive t o  o b t a i n  a  conv ic t ion  i n  t h i s  c a s e ,  a t  any 

c o s t ,  because of pending c r imina l  complaints  a g a i n s t  Parks f o r  

a l l e g e d l y  a t t empt ing  t o  improperly i n f l u e n c e  t h e  tes t imony of 

w i tnes ses  i n  c r imina l  cases  ; f o r  improperly s o l i c i t i n g  p e r j u r y ;  

and,  f o r  committing pe r ju ry .  Judge ~ i l l e r  re fused  t o  permit  such 

cross-examinat ion,  c o n t r a r y  t o  e s t a b l i s h e d  c a s e  law. (R-pg. 

21 3-21 9 )  

La t e r  dur ing  t h e  T r i a l ,  GARCIA'S a t t o r n e y  discovered 

t h a t  Agent Parks had i l l e g a l l y  tape-recorded s a i d  a t t o r n e y ' s  

te lephone conversa t ion  wi th  t he  key S t a t e ' s  w i t n e s s ,  Lamaire. 

G A R C I A ' S  counsel  aga in  unsucces s fu l ly  a t tempted t o  cross-examine 

Agent Parks about t h e  c i rcumstances  of t h e  ongoing Grand J u r y  

i n v e s t i g a t i o n  i n t o  P a r k ' s  a l l e g e d  wi tnes s  tampering and h i s  

suborna t ion  of p e r j u r y  t o  show Parks '  b i a s ,  p r e j u d i c e  and motive.  

(R-pg. 808-820) That cross-examinat ion w a s  p r o h i b i t e d .  

Judge M i l l e r  re fused  t o  i n s t r u c t  t h e  J u r y  t h a t  where 

one of two persons  involved i n  an a l l eged  consp i racy  i s  an 

undercover p o l i c e  o f f i c e r ,  and t h e  o t h e r  person (GARCIA) i s  no t  

proven t o  have conspired wi th  any person o t h e r  than t h e  o f f i c e r  

(Pa rks ) ,  t h a t  a  consp i racy  has  n o t  been proven. That reques ted  

i n s t r u c t i o n  was c r i t i c a l  and germane t o  GARCIA'S defense .  (R-pg. 

995-998, 1361 ) 

Judge M i l l e r  i n s t r u c t e d  the  J u r y ,  over GARCIA'S 

a t t o r n e y ' s  o b j e c t i o n ,  t h a t  any person a r r e s t e d  f o r  T r a f f i c k i n g  In 

Cocaine could r e c e i v e  a  reduced sen tence  i f  he would j u s t  



cooperate and provide s u b s t a n t i a l  a s s i s t a n c e  to  the  S t a t e .  

GARCIA was thereby c a s t  i n  the  l i g h t  of an "uncooperative" 

defendant. (R-pg. 998, 999, 1001 , 1005, 1037, 1038) 

ISSUE I 

ARGUMENT, ISSUE I 

IS THE CONVENIENCE OF THE STATE I N  T R Y I N G  CO- 
DEFENDANTS TOGETHER SUFFICIENT REASON, I N  AND OF 
ITSELF TO EXTEND AN O B J E C T I N G  DEFENDANT'S SPEEDY 
TRIAL TIME AND DENY A MOTION TO SEVER WHEN A 
DELAY IS NECESSARY TO ACCOMMODATE A CO-DEFENDANT, 
IF THE DEFENDANTS ARE CHARGED WITH CONSPIKACY? 

This Court held t h a t  the  convenience of the  S t a t e  i n  

t ry ing  co-defendants together  i s  not  an except ional  circumstance 

upon which a  t r i a l  judge may base an extension of speedy t r i a l  

time under Rule 3.191 ( f ) ,  Rules of Criminal Procedure 

(Miner v. Westlake, i/66,401) ; thereby aff i rming t h e  F i r s t  

D i s t r i c t  Cour t ' s  dec is ion  in  Westlake v. Miner, 460 So.2d 

430 (Fla . ,  1 s t  DCA, 1984). This Court quoted with approval,  

Machado v. S t a t e ,  431 So.2d 337 (F la . ,  2nd DCA, 1983), in  

which t h a t  Court s t a t e d :  

"(A) Defendant's r i g h t  to  a  speedy t r i a l  
takes precedence over the  mere convenience t o  
the s t a t e  of t r y i n g  him and h i s  co-defendants 
together  .'I 

In the  i n s t a n t  case ,  the  F i f t h  D i s t r i c t  Court of Appeal 

held t h a t :  

I I In summary, where defendants a r e  joined on 
conspiracy charges,  and the  s t a t e  t imely 
moves f o r  an extension of the  speedy t r i a l  
time per iod ,  showing t h a t  the  extension i s  
necessary t o  accommodate a  co-defendant, t he  
s t a t e ' s  i n t e r e s t  i n  a  j o i n t  t r i a l  p r e v a i l s  
over the  defendant 's  speedy t r i a l  r i g h t  
provided the  extension i s  not  t o  an 
unreasonably d i s t a n t  date."* * * (A-pg. 15) 



The Opinion i n  Miner v. Westlake,  ( supra )  , of  

t h i s  Court had n o t  been rendered i n  J u l y  of 1985, when t h e  F i f t h  

D i s t r i c t  Court of  Appeal rendered i t s  Opinion and it  d id  no t  have 

t h e  b e n e f i t  of  t h i s  C o u r t ' s  d e c i s i o n  when i t  a f f i rmed  GARCIA'S 

conv ic t  ion.  

On A p r i l  21, 1983, GARCIA f i l e d  a  Demand For Speedy 

T r i a l ,  having s a t  i n  j a i l  f o r  s i x t y  one days ,  unab le  t o  pos t  bond. 

(R-pg. 13 ,  15 ;  A-pg. 1)  GARCIA'S T r i a l  was scheduled t o  begin on 

June 6 ,  1983; b u t ,  t h e  S t a t e  cont inued i t  over GARCIA'S o b j e c t i o n  

and then ,  on June 9 ,  1983, t h e  S t a t e  f i l e d  a  Motion seeking an 

ex t ens ion  of t h e  speedy t r i a l  t ime.  (R-pg. 1318; A-pg. 2) The 

on ly  grounds c i t e d  o r  argued by t h e  S t a t e  i n  suppor t  o f  t h e  

ex tens ion  Motion were t h e  conc lus ionary  a l l e g a t i o n s :  

* * *"(5) There i s  reason  n o t  t o  s eve r  t h e s e  
defendants  i n  t h a t  t h e  defendants  a r e  
p rope r ly  jo ined  a s  co-defendants  because t h e  
o f f e n s e s  a r e  based on t h e  same a c t s  and 
t r a n s a c t i o n s  and t h e  defendants  a r e  charged 
wi th  Conspiracy i n  Count I1 of  t h e  
Informat ion.  

(6)  On June 9 ,  1983, t h i s  Court 
g ran ted  a  cont inuance t o  co-defendants  
Lamaire and Rice upon t h e i r  r e q u e s t s .  This  
a c t i o n  placed t h e  S t a t e  o f  F l o r i d a  i n  t h e  
p o s i t i o n  of having t o  r e q u e s t  t h i s  
con t inuance  and r e q u e s t  f o r  ex tens ion  of  
speedy t r i a l  t ime based upon t h e  a c t i o n s  of  
t h e  co-defendants  and f o r  reasons  t h a t  t h e s e  
developments could n o t  have been a n t i c i p a t e d  
u n t i l  such time a s  t h e  Court g ran ted  t h e  
cont inuance t o  t h e  co-def endants  and s a i d  
a c t i o n  by t h e  Court w i l l  m a t e r i a l l y  a f f e c t  
t h e  t r i a l  of t h i s  cause .  

Wherefore, t h e  S t a t e  prays  f o r  an Order 
g r a n t i n g  i t s  cont inuance and Extension of  
Speedy T r i a l  Time f o r  excep t iona l  
c i rcumstances  a s  a  m a t t e r  o f  s u b s t a n t i a l  
j u s t i c e  and f a i r n e s s  t o  t h e  S t a t e . "  



On June 15,  1983, f i v e  days be fo re  t h e  time f o r  t r i a l  

would have expi red  and over GARCIA'S s p e c i f i c  o b j e c t i o n ,  Judge 

M i l l e r  cont inued t h e  t r i a l  f o r  a  second t ime and en t e red  an Order 

r u l i n g  t h a t  excep t iona l  c i rcumstances  e x i s t e d  a s  def ined  in  

Rule 3.191 (d) (2) ( f )  ( 5 ) ,  Rules of Criminal Procedure.  

The p e r t i n e n t  p a r t s  of  t h e  Rules upon which Judge 

M i l l e r  based h i s  d e c i s i o n  a r e  a s  fo l lows:  

" ( d ) ( 2 )  When Time May Be Extended. The 
pe r iods  of t ime e s t a b l i s h e d  by t h i s  Rule may 
be extendedu* * *"on t h e  c o u r t ' s  own motion 
o r  motion by e i t h e r  p a r t y  i n  excep t iona l  
c i rcumstances  a s  h e r e a f t e r  def ined  i n  s e c t i o n  
( f )  ."* * * 

" ( f )  (5) a  showing t h a t  a  de lay  i s  neces sa ry  
t o  accommodate a  co-defendant ,  where t h e r e  i s  
reason  no t  t o  s eve r  t h e  ca ses  i n  o r d e r  t o  
proceed promptly w i th  t r i a l  of t h e  
defendant ;  "* * * 

Rule 3.191 (d) ( 2 ) & ( f )  ( 5 ) ,  Rules of  Criminal  Procedure.  

Except ional  c i rcumstances  j u s t i f y i n g  an ex tens ion  of 

t r i a l  t ime pe r iods  i s  def ined  a s  c i rcumstances :  

"which a s  a  ma t t e r  of s u b s t a n t i a l  j u s t i c e  t o  
t h e  accused o r  t h e  S t a t e  o r  bo th  r e q u i r e  an 
o r d e r  by t h e  c o u r t . "  (Emphasis supp l i ed )  

Rule 3.1 91 ( f )  , Rules of  Criminal  Procedure.  

There was no evidence o r  test imony o f f e r e d  dur ing t h e  

Motion Hear ing,  and t h e  on ly  grounds a s s e r t e d  by t h e  S t a t e  i n  

suppor t  of i t s  motion a r e  quoted above from t h e  S t a t e ' s  w r i t t e n  

Motion. There were no unique problems i n  g iv ing  GARCIA a  

s e p a r a t e  T r i a l .  GARCIA ob j ec t ed  t o  t he  cont inuance and t h e  

ex tens ion  of time i n  p re s s ing  h i s  speedy t r i a l  demand. (R-pg. 

1320) 



An - i n  p a r i  m a t e r i a  r ead ing  of Rule 3.1 52 ,  Rules 

of Criminal  Procedure ,  d e a l i n g  w i th  s eve rances ,  and Rule 

3.191, Rules of  Cr iminal  Procedure ,  t h e  Speedy T r i a l  Rule ,  

compels t h e  conc lus ion  t h a t  even i n  a  consp i racy  c a s e ,  t h e  

convenience t o  t h e  S t a t e  of  a  j o i n t  t r i a l  i s  n o t  an excep t iona l  

c i rcumstance upon which t o  base  an ex tens ion  of t h e  speedy t r i a l  

t ime. GARCIA was l anguish ing  i n  j a i l ,  having demanded a  speedy 

t r i a l ,  whi le  h i s  Co-defendants p e r s i s t e n t l y  cont inued and delayed 

h i s  t r i a l .  

GARCIA'S Demand For Speedy T r i a l  caused t h e  T r i a l  t o  

be s e t  on June 13 ,  1983, and prompted t h e  p r o s e c u t o r ' s  Motion For 

Continuance And Extension Of Speedy T r i a l .  (R-pg. 131 8-11/14) 

Judge M i l l e r ' s  Order s p e c i f i c a l l y  s t a t e s  t h a t  t h e  June 1 3 t h ,  

T r i a l  d a t e  was s e t  ' ' to accommodate" GARCIA, i . e . ,  comply wi th  h i s  

Speedy T r i a l  Demand. (R-pg. 1320-7/14) Judge M i l l e r '  s Order 

s t a t e s  t h a t  GARCIA ob j ec t ed  t o  t h e  S t a t e ' s  Motion For Continuance 

And Extension Of Speedy T r i a l  Time. (R-pg. 1320-Y//3) 

On J u l y  5 ,  1983, GARCIA argued a  Motion For Discharge 

on t h e  grounds t h a t  t h e  T r i a l  C o u r t ' s  Order extending t h e  t ime of  

T r i a l  denied h i s  r i g h t  t o  speedy t r i a l .  (R-pg. 1327-7/18) The 

Court denied t h e  Motion For Discharge and s e t  a l l  t h r e e  

Defendants f o r  a  j o i n t  T r i a l  f o r  t h e  week of J u l y  18 ,  1983, a  

month a f t e r  t h e  speedy t r i a l  t ime had exp i r ed .  (R-pg. 1328) 

On June 21, 1983, t h e  s i x t y  f i r s t  day a f t e r  GARCIA 

f i l e d  h i s  Demand For Speedy T r i a l ,  he  should have been e i t h e r  

t r i e d  o r  d i scharged .  But,  because  o f  t h e  C o u r t ' s  Extension 

Order ,  i t  would be  an a d d i t i o n a l  two hundred t h i r t y  two days 

b e f o r e  GARCIA was f i n a l l y  brought t o  T r i a l .  



e The fo l lowing  i s  a chronology of p l ead ings  and e lapsed  

t imes r e l e v a n t  t o  GARCIA'S argument t h a t  h i s  conv ic t i ons  should 

be  reversed  because he  was denied h i s  p rocedura l  and 

c o n s t i t u t i o n a l  r i g h t s  t o  a speedy t r i a l :  

( a )  363 Days between a r r e s t  (211 0183) and T r i a l  (218184) 

(b) 293 Days between Demand For Speedy T r i a l  (4121183) 
and T r i a l  (218184) 

(c )  281 Days between d e n i a l  of Motion For Discharge 
(715183) and T r i a l  (218184) 

(d )  292 Days between Demand For Speedy T r i a l  (4121183) 
and d e n i a l  of  Second Motion For Discharge 
(217184) 

(e )  293 Days between Demand For Speedy T r i a l  (4121 183) 
and d e n i a l  of t h i r d  Motion For Discharge 
(218184) 

( f )  209 Days between second Order extending speedy 
t r i a l  t ime (7114183) and T r i a l  (218184) 

(g)  55 Days between Demand For Speedy T r i a l  (4121183) 
and f i r s t  ex t ens ion  of Speedy T r i a l  t ime 
(611 5/83) 

(h) 30 Days between f i n a l  Appe l la te  Court  a c t i v i t y  
on Co-Defendants' Motion For C l a r i f i c a t i o n  
(1 19/84) and T r i a l  (218184) 

The ca se  a g a i n s t  GARCIA was s imple  and could have been 

presen ted  i n  l e s s  than  one day. (R-pg. 67,  73-76, 463, 51 1)  

N a r c o t i c ' s  Agent Parks and t h e  o f f i c e r s  on s u r v e i l l a n c e  could 

have merely t e s t i f i e d  a s  t o  G A R C I A  a r r i v i n g ,  d e l i v e r i n g  t h e  

coca ine  and h i s  conve r sa t i ons  w i t h  t h e  undercover agen t  and h i s  

Co-Defendants. There was no th ing  complex o r  unique about t h e  

p r e s e n t a t i o n  of GARCIA'S c a s e ,  no r  was t h e r e  any n e c e s s i t y  

demonstrated f o r  GARCIA t o  be t r i e d  wi th  h i s  Co-Defendants, 

0 except  f o r  t h e  u sua l  "convenience and economy" arguments t h a t  



prosecu tors  vo ice  when they  d o n ' t  want t o  t r y  co-defendants 

s e p a r a t e l y .  

A de l ay  i n  GARCIA'S T r i a l  was "necessary"  t o  

accommodate h i s  Co-Defendants only  i f  a  j o i n t  T r i a l  was necessary .  

The "reason no t  t o  sever  t he  ca ses" ,  and denying GARCIA i s  r i g h t  

t o  speedy t r i a l ,  d id  no t  meet t h e  s tandard  r equ i r ed  by t h e  Rule. 

Under t h e  Rule,  excep t iona l  c i rcumstances  a r e  def ined  a s :  

those  which "as  a m a t t e r  of s u b s t a n t i a l  
j u s t i c e  t o  t he  accused o r  the  S t a t e  o r  bo th  
r e q u i r e  an o rde r  by t h e  cou r t " .  (Emphasis 
suppl ied)  (Rule 3.191 ( f )  ( 5 ) ,  RCrP) 

Would a severance have r e s u l t e d  i n  a s u b s t a n t i a l  i n j u s t i c e  t o  t h e  

S t a t e ?  No! 

The mere f a c t  t h a t  t he  S t a t e  would l i k e  t h e  convenience 

of  t r y i n g  co-def endants  t oge the r  should n o t  outweigh an ind igen t  

c i t i z e n ' s  r i g h t  t o  a speedy t r i a l ,  even i n  consp i racy  cases .  

Note, Robert Lamaire, t h e  Co-Defendant f o r  whose convenience 

GARCIA was denied a speedy t r i a l ,  en t e r ed  a g u i l t y  p l e a  and 

became t h e  s t a r  S t a t e ' s  w i tnes s  a g a i n s t  GARCIA. The o t h e r  

Co-Defendant, Rice ,  was f r e e  on bond, awa i t i ng  T r i a l ,  and i n  no 

hu r ry  t o  g e t  t o  Court .  (R-pg. 131 8 ,  1320; A-pg. 3 ,  4) 

F i f t y  Five days had e lapsed from GARCIA'S Demand For 

Speedy T r i a l  u n t i l  t h e  Court f i r s t  extended the  t ime of  T r i a l .  

(R-pg. 131 5 ,  1320; A-pg. 1 , 4) When the  time f o r  T r i a l  resumed 

a f t e r  t h e  Co-Defendants' Writs were disposed of by t h e  F i f t h  

D i s t r i c t  Court of  Appeal,  t h e r e  were only  f i v e  days remaining on 

t h e  o r i g i n a l  s i x t y  days w i th in  which t h e  S t a t e  should have 

0 brought GARCIA t o  t r i a l .  Yet ,  i t  was another  t h i r t y  days be fo re  



a GARCIA was f i n a l l y  t r i e d .  The F i f t h  D i s t r i c t  Court  of  Appeal 

ignored t h a t  i s s u e  and e r roneous ly  app l i ed  t h e  90 day r u l e  

c o n t r a r y  t o  precedence from t h e  Third D i s t r i c t  Court o f  Appeal. 

S t a t e  v. B a r r e i r o ,  460 So.2d 945 (3rd DCA, 1984) ; and,  

S t a t e  v. Dante,  (3 rd  DCA, 883-2626, 4 /2 /85)  

GARCIA remained i n  j a i l ,  an i nd igen t  Defendant,  unable  

t o  pos t  bond, f o r  t h r e e  hundred and s i x t y  t h r e e  days b e f o r e  he 

was given a T r i a l .  A one yea r  de l ay  from a r r e s t  t o  t r i a l  f o r  a  

c i t i z e n  who i s  being he ld  wi thout  bond and i s  con t inuous ly  

demanding speedy t r i a l ,  i s  an i n t o l e r a b l e  v i o l a t i o n  of our  

C o n s t i t u t i o n a l  guaran tee  of a  speedy t r i a l ,  under A r t i c l e  1 ,  

Sec t ion  16 of  t h e  F l o r i d a  C o n s t i t u t i o n ,  and t h e  F i f t h ,  

S i x t h  and Four teen th  Amendments t o  t h e  C o n s t i t u t i o n  of t h e  

United S t a t e s  of America. 

ARGUMENT, ISSUE I1 

ISSUE I1 WAS I T  ERROR FOR THE TRIAL J U D G E  TO REFUSE TO 
COMPEL THE STATE TO PROVIDE A DEFENDANT WITH 
COPIES OF VERBATIM TRANSCRIPTS OF CO-DEFENDANT'S 
TAPE-RECORDED CONVERSATIONS BEFORE TRIAL? 

On A p r i l  11,  1983, GARCIA'S counse l  f i l e d  a Demand For 

Discovery And Disc losure  under Rule 3 .220(a) .  (R-pg. 1303) On 

A p r i l  18 ,  1983, he  rece ived  t h e  S t a t e ' s  Response t o  t h e  d i scovery  

demand, b u t  was never  provided a copy o r  g iven  an oppor tun i ty  t o  

copy t h e  numerous verbatim t r a n s c r i p t s  of  tape-recorded 

conve r sa t i ons  between GARCIA'S Co-Defendants and c e r t a i n  law 

enforcement o f f i c e r s .  



On February  9 ,  1984, a f t e r  t h e  J u r y  was s e l e c t e d ,  

GARCIA'S counse l  l e a rned  f o r  t h e  f i r s t  t ime t h a t  t h e  S t a t e  had i n  

i t s  pos se s s ion  t r a n s c r i p t s  o f  t ape- recorded  conve r sa t i ons  o f  

GARCIA'S Co-Defendants and law enforcement o f f i c e r s .  Counsel 

promptly f i l e d  a  Motion t o  compel t h e  S t a t e  t o  p rov ide  him wi th  a  

copy o f  t h e  verba t im t r a n s c r i p t s .  (R-pg. 1346) On February 1 0 ,  

1984, Judge M i l l e r  en t e r ed  a  v e r b a l  Order p e r m i t t i n g  GARCIA'S 

a t t o r n e y  t o  read t h e  t r a n s c r i p t s ;  b u t ,  p r o h i b i t i n g  him from 

making cop i e s  o f  them. That Order was reduced t o  w r i t i n g  on 

February 12,  1984. (R-pg. 1351 ) 

On February 14,  1984, GARCIA'S a t t o r n e y  f i l e d  an 

Addendum To Motion To Compel, a d v i s i n g  t h e  Court  t h a t  a t  t h e  t ime 

he  went t o  t h e  S t a t e  A t t o r n e y ' s  o f f i c e  t o  read t h e  t r a n s c r i p t s ,  

t h e  P rosecu to r  p r o h i b i t e d  him from t a k i n g  any n o t e s  o r  making any 

memorandum concerning t h e  c o n t e n t s  o f  t h e  t r a n s c r i p t s .  (R-pg. 

1355) 

P r i o r  t o  t h e  swearing of  t h e  J u r y ,  GARCIA'S counse l  

aga in  u n s u c c e s s f u l l y  urged t h e  Court  t o  compel t h e  S t a t e  t o  

p rov ide  him w i t h  a  copy o f  t h e  verba t im t r a n s c r i p t s  of  t h e  

t ape- recorded  conve r sa t i ons  o f  t h e  a l l e g e d  c o - c o n s p i r a t o r s .  

(R-pg. 24) Throughout t h e  T r i a l ,  GARCIA con t inued  t o  seek  s a i d  

t r a n s c r i p t s .  (R-pg. 210-21 1 ,  238, 243, 262, 286-300, 31 7 ,  

320-331 ) 

F i n a l l y ,  on t h e  t h i r d  day o f  T r i a l ,  f o l l owing  two days 

of  tes t imony by t h e  S t a t e ' s  primary w i t n e s s ,  Warren Pa rks ,  a  

p a r t y  t o  many o f  t h e  recorded c o n v e r s a t i o n s ;  t h e  Court o rdered  

t h e  S t a t e  t o  g i v e  GARCIA'S a t t o r n e y  cop i e s  o f  t h e  t r a n s c r i p t s .  



a Most of Parks '  tes t imony on d i r e c t  and c o n s i d e r a b l e  

cross-examinat ion had been presen ted  be fo re  t h e  t r a n s c r i p t s  were 

made a v a i l a b l e  f o r  defense  p r e p a r a t i o n  f o r  cross-examinat ion.  

(R-pg. 61 -396) 

The d e l i b e r a t e  wi thhold ing  of t h e  d i s cove rab l e  verbat im 

t r a n s c r i p t s  depr ived GARCIA'S a t t o r n e y  of  a  u s e f u l  t r i a l  t o o l ;  

and,  t h e  a p p r o p r i a t e  s a n c t i o n  i s  a  r e v e r s a l  of  GARCIA'S 

conv ic t  ion .  

ARGUMENT, ISSUE I11 

ISSUE I11 WAS I T  ERROR FOR THE TRIAL J U D G E  TO LIMIT 
DEFENDANT'S CROSS-EXAMINATION OF A LAW 
ENFORCEMENT OFFICER C O N C E R N I N G  A P E N D I N G  CRIMINAL 
INVESTIGATION AGAINST TWT OFFICER? 

GARCIA'S a t t o r n e y  a t tempted t o  cross-examine a  key 

S t a t e ' s  w i t n e s s ,  Agent Warren Parks of  t h e  Volusia  County 

Narco t ics  Task Force ,  concerning t h e  f a c t  t h a t ,  a t  t h e  time of  

T r i a l ,  Parks was under a c t u a l  o r  t h r ea t ened  c r i m i n a l  cha rges ,  

being i n v e s t i g a t e d  by t h e  Volusia  County Grand J u r y .  (R-pg. 213) 

Judge M i l l e r  p r o h i b i t e d  such cross-examinat ion of Pa rks ,  s t a t i n g  

t h a t  t h e  e s t a b l i s h e d  r u l e  p e r m i t t i n g  such cross-examinat ion d id  

n o t  app ly  t o  law enforcement o f f i c e r s  because they would have 

no th ing  t o  ga in .  (R-pg. 21 3 ,  214) 

The Court accepted t h e  p r o f f e r  t h a t  t h e  evidence would 

show t h a t  County Councilman, A l i ce  Cyc le r ,  and o t h e r s  had made 

c r i m i n a l  complaints  t h a t  Agent Parks had a t tempted t o  improperly 

i n f l u e n c e  t h e  tes t imony of w i tnes se s  i n  c r i m i n a l  c a s e s ,  t h a t  he  



e had improperly s o l i c i t e d  p e r j u r y  i n  ca ses  and t h a t  h e ,  h i m s e l f ,  

had committed p e r j u r y  i n  connect ion wi th  c r i m i n a l  m a t t e r s ;  and,  

t h a t  those  charges  were, a t  t h e  t ime of P e t i t i o n e r ' s  T r i a l ,  under 

a c t i v e  i n v e s t i g a t i o n  by t h e  Volusia County Grand Jury .  (R-pg. 

21 4-21 9) 

Upon t h e  C o u r t ' s  r u l i n g ,  t h e  J u r o r s  were re turned  t o  

t h e  courtroom and Judge M i l l e r  i n s t r u c t e d  them t o  d i s r e g a r d  

GARCIA'S a t t o r n e y ' s  ques t ions  i n  t h e i r  e n t i r e t y .  (R-pg. 21 9) 

Judge M i l l e r ,  by r e s t r i c t i n g  defense  c o u n s e l ' s  

cross-examinat ion of Parks ,  depr ived GARCIA of h i s  r i g h t  o  

conf ron t  and cross-examine a  key S t a t e ' s  w i tnes s  t o  d i s c r e d i t  h i s  

test imony by showing h i s  b i a s ,  p r e j u d i c e  o r  i n t e r e s t  i n  o b t a i n i n g  

a  s u c c e s s f u l ,  major drug conv ic t ion  a t  a  time when t h e  w i tnes s '  

hones ty ,  i n t e g r i t y ,  e t h i c s  and e f f i c i e n c y  a s  a  law enforcement 

o f f i c e r  was under i n v e s t i g a t i o n  by t h e  Volusia County Grand Ju ry .  

That l i m i t a t i o n  v i o l a t e d  GARCIA'S fundamental r i g h t  t o  conf ron t  

and cross-examine h i s  accuser  and denied him a  f a i r  t r i a l  a s  

guaranteed under t he  F i f t h ,  S i x t h  and Four teen th  Amendments t o  

t h e  C o n s t i t u t i o n  of t h e  United S t a t e s ,  and A r t i c l e  1 ,  

Sec t ion  9 ,  of  t h e  F l o r i d a  C o n s t i t u t i o n .  

On February 16 ,  1984, t h e  day a f t e r  t h e  Court 

r e s t r i c t e d  counse l '  s cross-examinat ion of Pa rks ,  Robert Lamaire 

revea led  on cross-examinat ion t h a t  Agent Parks had induced him t o  

c a l l  G A R C I A ' S  counse l ,  John Tanner, on t h e  te lephone dur ing  t h e  

T r i a l ;  and,  t h a t  Agent Parks tape-recorded t h e  te lephone 

conversa t ion  without t h e  a t t o r n e y ' s  knowledge. (R-pg. 513, 554, 

559-573) Parks l a t e r  t e s t i f i e d  t h a t  he d i r e c t e d  Lamaire t o  c a l l  



Tanner and s u r r e p t i t i o u s l y  taped the  phone conversat ion with the  

knowledge and consent of Ass i s t an t  S t a t e  Attorney Clyde Shoemake, 

without the  b e n e f i t  of a  warrant o r  o ther  cour t  a u t h o r i t y ,  i n  an 

e f f o r t  t o  c r e a t e  a  s i t u a t i o n  i n v i t i n g  e i t h e r  i l l e g a l  o r  une th ica l  

conduct by GARCIA'S counsel. (R-pg. 820-854) 

After  t h e  i l l e g a l  s u r r e p t i t i o u s  taping of Attorney 

Tanner's phone conversat ion was revealed ,  GARCIA'S counsel ,  again 

requested t h a t  the  Court permit him t o  cross-examine Agent Parks 

concerning the  ongoing cr iminal  inves t iga t ion  aga ins t  him, t o  

expose Parks '  motive t o  t e s t i f y  f a l s e l y  a t  GARCIA'S T r i a l .  Parks 

wanted despera te ly  t o  obta in  a  convict ion t o  improve h i s  image in  

the  eyes of the  S t a t e  At torney ' s  o f f i c e ,  the  S h e r i f f ' s  o f f i c e  and 

the  Volusia County Grand Jury.  Counsel's second attempt t o  

pursue such cross-examination was again barred by Judge Mi l l e r .  

(R-pg. 806-820) The second adverse ru l ing  by t h e  Court 

compounded the  previous e r r o r  by again uncons t i tu t iona l ly  

r e s t r i c t i n g  GARCIA'S r i g h t  t o  cross-examine the  witness  on 

re levant  and s u b s t a n t i a l  impeachment i s sues .  

Judge Mi l l e r  recognized the  proper impeachment value of 

evidence t h a t  Agent Parks persuaded Lamaire t o  a s s i s t  him in 

taping Attorney Tanner 's  telephone c a l l ;  t o  show Lamaire was even 

w i l l i n g  t o  p a r t i c i p a t e  in  an attempted entrapment of an innocent 

lawyer t o  obta in  a  more favorable  sentence.  (R-pg. 566-573) 

Judge Mil le r  permitted GARCIA'S Co-Defendant t o  play the  

tape-recorded conversation between Lamaire and Tanner f o r  t h e  

Jury.  (R-pg. 1025) 



The F i f t h  D i s t r i c t  Court of  Appeal,  i n  recogniz ing  t h e  

importance o f  cross-examinat ion t o  expose a  w i t n e s s '  mot ive ,  

s a i d :  

* * *"The exposure of  a  w i tnes s '  mot iva t ion  
i n  t e s t i f y i n g  i s  a  proper  func t ion  of  t h e  
c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t  of 
cross-examinatibn: Davis v. Alaska,  
415 U.S. 308, 315-376 94 S.Ct. 1105, 39 L.Ed. 
2d 347 (1974). Any evidence which tends  t o  
e s t a b l i s h  t h a t  a  w i tnes s  i s  appear ing f o r  t he  
S t a t e  f o r  any reason o t h e r  t a n  merely t o  t e l l  
t h e  t r u t h  should no t  be  kept  from t h e  ju ry .  
Cowherd v. S t a t e ,  365 So.2d 191 , 193 - 

(F l a . ,  3rd DCA, 1978)." 

Holt v. S t a t e ,  378 So.2d 106 ( 5 t h  DCA, 1980) 

In Coxwell v. S t a t e ,  361 So.2d 148 (F l a . ,  1978),  

t h i s  Supreme Court recognized t h e  c o n s t i t u t i o n a l  r i g h t  t o  f u l l  

cross-examinat ion of  S t a t e ' s  w i tnes ses  a s  "an a b s o l u t e  r i g h t ,  a s  

d i s t i n g u i s h e d  from a  p r i v i l e g e " .  Limit ing t h e  scope of 

cross-examinat ion of a  key p rosecu t ion  w i t n e s s ,  so  a s  t o  keep 

from t h e  j u r y  r e l e v a n t  f a c t s  bea r ing  on t h e  w i t n e s s '  c r e d i b i l i t y ,  

c o n s t i t u t e s  e r r o r .  Stradtman v. S t a t e ,  334 So.2d 100 (3rd 

DCA, 1976) 

This  Court and every o t h e r  a p p e l l a t e  c o u r t  i n  F l o r i d a  

has  ru l ed  t h a t  a  defendant  i n  a  c r imina l  ca se  has  an a b s o l u t e  

r i g h t  t o  cross-examine a  key S t a t e ' s  wi tness  concerning an 

ongoing c r imina l  i n v e s t i g a t i o n  a g a i n s t  him and t h a t  d e n i a l  of t h e  

r i g h t  c o n s t i t u t e s  r e v e r s i b l e  e r r o r ,  to -wi t  : 

Ful ton  v. S t a t e ,  335 So.2d 280 (F l a . ,  1976) 
Watts v. S t a t e .  450 So.2d 265 (2nd DCA. 1984) 
Moreno v. s t a t e ,  41 8  So.2d 1223 (3rd DCA, 1981 ) 
Lee v. S t a t e ,  318 So.2d 431 (4 th  DCA, 1975) 
Morre l l  v. S t a t e ,  297 So.2d 579 ( 1 s t  DCA, 1974) 



Judge M i l l e r  was f u l l y  app r i s ed  of t h e  case  law; b u t ,  

c r ea t ed  a  unique except ion  f o r  law enforcement o f f i c e r s  and s a i d :  

"THE COURT: Let  t h e  record r e f l e c t  t h a t  
defense  counsel  has argued the  ca se  of  
Mor re l l  v.  S t a t e ,  297 So.2d 579 and 
Ful ton  v.  S t a t e ,  335 So.2d 280 f o r  t h e  
p r o p o s i t i o n  t h a t  t h i s  test imony i s  admiss ib le .  
The Court f i n d s  a f t e r  reviewing bo th  of - 
defense  cases  t h a t  t h e y ' r e  no t  a p p l i c a b l e  t o  
t h i s  w i tnes s  i n  t h a t  h e ' s  a  law enforcement 
o f f i c e r  and t h e r e ' s  no way t h a t  he had 
anything t o  ga in  by t e s t i f y i n g  i n  t h i s  c a s e  
such a s  a  person wi th  pending S t a t e  charges  
would have."* * * (Emphasis suppl ied)  

Judge M i l l e r ' s  b e l i e f  t h a t  law enforcement o f f i c e r s  

w i l l  no t  l i e  i s  na ive .  Judge M i l l e r  decided t h a t  Parks was 

c r e d i b l e  because he was a  p o l i c e  o f f i c e r  and t h a t  t he  e s t a b l i s h e d  

case  law on t h e  s u b j e c t  was i n a p p l i c a b l e .  The de te rmina t ion  of  

c r e d i b i l i t y  of wi tnesses  i s  t h e  exc lus ive  province of t h e  j u r y .  

S t o v a l l  v. S t a t e ,  24 So. 2d 528 ( F l a . ,  

Other a p p l i c a b l e  c o u r t s  have determined t h a t  p o l i c e  

o f f i c e r s  a r e  s u b j e c t  t o  f u l l  cross-examinat ion,  t h e  same a s  any 

o t h e r  w i t n e s s ,  and t h a t  t h e i r  badge i s  no gua ran tee  of  i n t e g r i t y .  

In Lutherman v. S t a t e ,  348 So.2d 624 (3rd DCA, 1977) ,  t h e  

Court he ld  it was improper t o  r e s t r i c t  cross-examinat ion of  

p o l i c e  o f f i c e r s  concerning a  pending c r imina l  i n v e s t i g a t i o n  i n t o  

t h e i r  conduct. I n  Kurfin v. S t a t e ,  378 So.2d 1341 (3rd 

DCA, 1980) ,  t h e  Court he ld  t h a t  t h e  t r i a l  judge erroneously  

r e s t r i c t e d  cross-examinat ion by d i sa l lowing  ques t ions  intended t o  

show an undercover n a r c o t i c s  a g e n t ' s  persona l  b i a s  a g a i n s t  t h e  

defendant .  



I f  t h e  w i tnes s  i s  t e l l i n g  t h e  t r u t h ,  he has nothing t o  

f e a r  from cross-examinat ion.  A defendant has  t h e  r i g h t  t o  search  

ou t  every w i t n e s s '  motive and expose it  t o  t h e  j u r y .  Judge 

M i l l e r  simply determined t h a t  Agent Parks was c r e d i b l e  and 

disal lowed l e g i t i m a t e  cross-examinat ion because he was a  

n a r c o t i c s  o f f i c e r s .  

ARGUMENT, ISSUE I V  

ISSUE I V  WAS I T  ERROR FOR THE TRIAL J U D G E  TO INSTRUCT THE 
J U R Y  THAT ANY PERSON COULD PROVIDE SUBSTANTIAL 
ASSISTANCE TO THE STATE AND RECEIVE A REDUCED OR 
SUSPENDED SENTENCE UNDER F.S. 893.135? 

The prosecu tor  asked Judge M i l l e r  t o  i n s t r u c t  t h e  Ju ry  

regard ing  s u b s t a n t i a l  a s s i s t a n c e  under F.S. 893.135. (R-pg. 998, * 999) GARCIA ob jec t ed  t o  t h e  i n s t r u c t i o n  on t h e  grounds t h a t  i t  

was i n h e r e n t l y  p r e j u d i c i a l ,  and v i o l a t e d  h i s  F i f t h  Amendment 

p r i v i l e g e  by cha l l eng ing  him t o  come forward and g i v e  S t a t e ' s  

evidence and because t h e  i n s t r u c t i o n  advised t h e  Ju ry  t h a t  GARCIA 

had an oppor tun i ty  t o  come forward and t e s t i f y  and avoid t h e  

s e v e r e ,  mandatory punishments of  t h e  drug t r a f f i c k i n g  laws. 

(R-pg. 999-1 003) 

Judge M i l l e r  recognized t h e  p o s s i b l e  e r r o r  i n  g iv ing  

t h e  i n s t r u c t i o n ;  none the l e s s ,  t h e  prosecu tor  i n s i s t e d  on t h e  

i n s t r u c t i o n  and persuaded t h e  Court t h a t  t h e  S t a t e  would defend 

it  b e f o r e  t h e  Appel la te  Court.  (R-pg. 1001 , 1005) 

Judge M i l l e r ' s  Jury  I n s t r u c t i o n  emphasized t h a t  t h e  

I, 
S t a t e  be l i eved  Lamaire was prov id ing  s u b s t a n t i a l  a s s i s t a n c e  t o  



conv ic t  h i s  co -consp i r a to r s  and t h a t  t h e  Judge,  h i m s e l f ,  found 

Lamaire c r e d i b l e .  The Judge t o l d  t h e  j u r y :  

* * *"The S t a t e  At torney may move t h e  
s en t enc ing  c o u r t  t o  reduce o r  suspend t h e  
s en t ence  of  any person who i s  convic ted of  a  
v i o l a t i o n  of t h i s  s e c t i o n  and who prov ides  
s u b s t a n t i a l  a s s i s t a n c e  i n  t h e  i d e n t i f i c a t i o n ,  
a r r e s t  o r  conv ic t i on  of any of h i s  
accomplices ,  a c c e s s o r i e s ,  co -consp i r a to r s  o r  
p r i n c i p a l s " *  * * "The Judge w i l l  h ea r  t h e  
motion and reduce o r  s u s ~ e n d  t h e  s en t ence  i f  
h e  f i n d s  t h a t  t h e  Defendant has  rendered such 
s u b s t a n t i a l  a s s i s t ance . "*  * * (Emphasis 
supp l i ed )  

There was t r i a l  tes t imony t h a t  Judge M i l l e r  had a l r e a d y  

agreed t o  g r a n t  t h e  S t a t e ' s  S u b s t a n t i a l  Ass i s t ance  Motion. The 

Judge ' s  commitment t o  a  s en t ence  r educ t ion  f o r  Lamaire, i n  s p i t e  

o f  t h e  mandatory/minimum sen t ence  requ i rement ,  c l e a r l y  t o l d  t h e  

j u r y  t h a t  Judge M i l l e r  had a l r e a d y  determined t h a t  Lamaire was 

t e s t i f y i n g  t r u t h f u l l y .  The fo l lowing  i s  an exce rp t  of  t h e  

cross-examinat  ion of Lamaire : 

"Q. Number two, i n  r e t u r n  f o r  t h e  

t r u t h f u l  t es t imony,  t h e  S t a t e  would be f i l i n g  

a  recommendation t h a t  t h e  minimum mandatory 

s en t ence  be e l imina ted  i n  your c a s e  and a l s o  

would recommend t h a t  you be sentenced t o  no 

more than  f i v e  and a  h a l f  t o  seven y e a r s ,  

c o r r e c t ?  

A. I b e l i e v e  t h a t  i s  i t ,  yes .  

Q. And t h e  Judge i n d i c a t e d  t h a t  H i s  

Honor would be bound bv t h a t .  t h a t  he  would 



* accept  t h a t  f i v e  and a  h a l f  t o  seven y e a r ?  

A. Yes, s i r .  "* * * (Emphasis suppl ied)  

(R-pg. 648, 649) 

GARCIA'S counsel  ob jec ted  t o  t h e  erroneous i n s t r u c t i o n  

and r a i s e d  t h e  obvious F i f t h  Amendment i s s u e .  (R-pg. 999-1 007) 

The F i f t h  Amendment obj  e c t i o n  a lone  was s u f f i c i e n t  reason f o r  t he  

Court no t  t o  g i v e  t h e  I n s t r u c t i o n .  

The erroneous I n s t r u c t i o n  a l s o  b o l s t e r e d  the  

c r e d i b i l i t y  of  Lamaire. The due process  c l a u s e  of t h e  S t a t e  and 

Federa l  C o n s t i t u t i o n s  contemplate c o r r e c t  I n s t r u c t i o n s  t o  t h e  

j u r y  which do no t  i n d i c a t e  t h e  j u d g e ' s  opinion a s  t o  t he  

t r u t h f u l n e s s  of  any wi tness .  Henderson v. S t a t e ,  20 So.2d 

649 ( F l a . ,  1945) 

a The J u r y  I n s t r u c t i o n  was so  p a t e n t l y  erroneous and 

p r e j u d i c i a l  t h a t  i t  must be  considered a s  fundamental e r r o r ,  

s t r i k i n g  a t  t h e  ve ry  h e a r t  of  GARCIA'S r i g h t  t o  a  f a i r  t r i a l ;  

t h u s ,  reviewable wi thout  o b j e c t i o n .  Any I n s t r u c t i o n  t h a t  

c o n s t i t u t e s  a  comment on t h e  evidence o r  t h e  c r e d i b i l i t y  o f  

w i tnes ses  invades t h e  province o f  t h e  j u r y  and r i s e s  t o  t he  

magnitude o f  fundamental e r r o r .  Jones v. S t a t e ,  187 So.2d 

915 (2nd DCA, 1966);  F o r c e i r  v. S t a t e ,  133 So.2d 336 (2nd 

DCA, 1961); Aust in  v. Wainwright, 305 So.2d 845 (4 th  DCA, 

1975);  Smith v. S t a t e ,  282 So.2d 179 (2nd DCA, 1973);  

Canada v. S t a t e ,  139 So.2d 753 (2nd DCA, 1961 ) 



ARGUMENT. ISSUE V 

ISSUE V D I D  THE TRIAL J U D G E  ERR I N  REFUSING TO INSTRUCT 
THE J U R Y  THAT WHEN ONE OF TWO PERSONS WHO 
CONSPIRE TO COMFIIT A C R I M E  IS AN UNDERCOVER 
POLICE OFFICER, THERE MUST BE PROOF THAT THE 
DEFENDANT ALSO CONSPIRED WITH SOMEONE OTHER THAN 
THE POLICE OFFICER, TO PROVE CONSPIRACY? 

A defendant  i n  a  c r i m i n a l  ca se  i s  e n t i t l e d  t o  a  j u r y  

i n s t r u c t i o n  on t h e  theory  o f  h i s  defense  i f  t h e r e  i s  evidence i n  

t h e  record t o  suppor t  i t ,  r e g a r d l e s s  of how weak o r  improbable it 

may be. Solomon v. S t a t e ,  436 So.2d 1041 ( 1 s t  DCA, 1983);  

Holley v. S t a t e ,  423 So.2d 562 (1 s t  DCA, 1982) 

GARCIA was e n t i t l e d  t o  a  Jury  I n s t r u c t i o n  on t h e  theory  

of h i s  de fense - - tha t  t h e  on ly  person the  S t a t e  proved he 

conspired wi th  was Agent Parks.  The mere proof t h a t  he had 

p a r t i c i p a t e d  i n  the  crime was n o t  s u f f i c i e n t  t o  s u s t a i n  a  

conspiracy conv ic t ion .  S t a t e  v. Sanchez, 398 So.2d 847 

(2nd DCA, 1981);  L i t t l e  v. S t a t e ,  393 So.2d 775 (2nd DCA, 

1974);  Ramirez v. S t a t e ,  371 So.2d 1063 (3rd DCA, 1979) 

Agent Parks s a i d  G A R C I A  had a  consp i racy- type  

conversa t ion  wi th  him; b u t ,  c o n c e r t  of a c t i o n  between GARCIA and 

Parks d id  n o t  c o n s t i t u t e  a  conspiracy.  King v. S t a t e ,  104 

So.2d 730 (F l a . ,  1958); Tomlin v. S t a t e ,  333 So.2d 500 

(1 s t  DCA, 1976) 

GARCIA'S defense  was t h e  S t a t e ' s  f a i l u r e  t o  prove t h a t  

he conspired wi th  anyone except  Agent Parks.  The j u r y  should 

have been i n s t r u c t e d  t h a t  proof of  a  consp i racy  wi th  Parks a lone  



was i n s u f f i c i e n t  f o r  a  conv ic t i on .  The p rosecu to r  conceded t h a t  

t h e  reques ted  I n s t r u c t i o n  was a  c o r r e c t  s ta tement  of  law,  t o - w i t :  

"MR. TANNER: * * *I t h i n k  6 i s  law and we ' re  

e n t i t l e d  t o  t h a t  one. 

THE COURT: * * *You g o t  any ca se  w i th  you? 

MR. TANNER: I do. 

Tomlin ve r sus  S t a t e  and King v .  S t a t e .  

MR. STARK: Here i s  t h e  King c a s e ,  Judge and I 

would agree  wi th  M r .  Tanner i f  t h e  on ly  person t h a t  

M r .  Garc ia  ever  came i n  c o n t a c t  wi th  a t  any t ime was 

Warren Pa rks ,  t h e r e  would n o t  be a  consp i racy  between 

M r .  Garc ia  on ly  and M r .  Pa rks ,  I would ag ree  t o  t h a t .  

THE COURT: T h a t ' s  what t h i s  says .  

MR. STARK: T h a t ' s  n o t  t h e  c a s e  he re .  

THE COURT: T h a t ' s  f o r  t h e  J u r v  t o  decide .  

Shouldn ' t  t hey  be aware t h a t  a  consp i racy  c a n ' t  be 

between Parks  and one of them? (Emphasis Suppl ied)  

MR. TANNER: They r e a l l y  should.  T h a t ' s  t h e  

h e a r t  o f  my defense  on consp i racy .  

MR. TANNER: But t h e  J u r y  w i l l  never know i f  

you c o n s p i r e  w i th  a  p o l i c e  o f f i c e r  i t ' s  n o t  

consp i racy .  We have evidence t h a t  he  t o l d  Parks  

t h a t  he was going down t h e r e  and g e t  t h e  s t u f f  and 

b r i n g  i t  back and t h a t ' s  t h e  on ly  evidence t h a t  he 

t o l d  anybody t h a t .  



MR. STARK: Right  ,* * * 
* * *  

THE COURT: I d o n ' t  t h i n k  anybody d i s a g r e e s  w i th  

t h a t  law. 

MR. TANNER: But Judge,  t h e  J u r y  won ' t  know i t .  

* * *  

THE COURT: But t h e  J u r y  i s  n o t  involved i n  t h a t .  

There ' s  no a l l e g a t i o n  of t h a t .  This  should  n o t  be  

involved i n  t h e  Ju ry  I n s t r u c t i o n s .  I ' m  going t o  

s u s t a i n  t h e  ob j ec t i on . "*  * * 
(R-pg. 995-998) 

GARCIA'S f i r s t  c o n t a c t  w i th  any of  t h e  co -consp i r a to r s  

was around midnight  t h e  f i n a l  day of  t h e  consp i racy .  (R-pg. 511) 

The on ly  d i r e c t  evidence t h a t  GARCIA consp i red  w i t h  anyone was 

h i s  conve r sa t i ons  wi th  Parks.  GARCIA d id  n o t  speak on ,  nor  was 

he mentioned on any of t h e  t h i r t y  t h r e e  t ape  r eco rd ings .  (K-pg. 

143,  147, 269) The on ly  proof of  consp i racy  was h i s  

conve r sa t i ons  w i th  Agent Parks .  (R-pg. 126-135) 

Judge M i l l e r ' s  f a i l u r e  t o  g i v e  I n s t r u c t i o n  /I6 (R-pg. 

1361) ,  l e f t  t h e  J u r y  t o  s p e c u l a t e  a s  t o  whether o r  n o t  

conve r sa t i ons  between Parks and GARCIA were s u f f i c i e n t  upon which 

t o  base  a  consp i racy  conv ic t i on .  

SUMMARY OF ARGUMENT 

In J u l y ,  1985, t h e  F i f t h  D i s t r i c t  Court of Appeal 

decided t h a t  i n  a  c a s e  where Conspiracy i s  charged ,  t h e  

convenience of  t h e  S t a t e  i n  t r y i n g  co-defendants  t oge the r  i s  



s u f f i c i e n t  r ea son ,  s t and ing  a lone ,  t o  extend an o b j e c t i n g  

de fendan t ' s  t r i a l  d a t e  p a s t  t h e  t ime allowed by speedy t r i a l  and 

t o  deny t h a t  de fendan t ' s  motion f o r  a severance.  (A-pg. 15) 

On November 25, 1985, t h i s  Court he ld  t h a t  t h e  

convenience of  t h e  S t a t e  i n  t r y i n g  co-defendants t oge the r  i s  n o t  

an excep t iona l  c i rcumstance upon which a t r i a l  judge may base  an 

ex tens ion  of  speedy t r i a l  t ime under Rule 3.191 ( f )  , Rules o f  

Criminal  Procedure;  a f f i rming  Westlake v. Miner, 460 So.2d 

430 (F l a . ,  1st DCA, 1984). 

In GARCIA'S c a s e ,  t h e  only  grounds f o r  t h e  S t a t e ' s  

Motion f o r  an ex tens ion  of speedy t r i a l  time were t h a t :  

1 .  There i s  reason no t  t o  s eve r  because t h e  Defendants 

a r e  p roper ly  jo ined  a s  Co-Defendants; and 

a 2. The o f f enses  were based on the  same a c t s  and 

t r a n s a c t i o n s  ; and 

3. The Defendants were charged wi th  Conspiracy i n  one 

Count of  t h e  Informat ion ;  and 

4. The T r i a l  Court had gran ted  a cont inuance t o  t h e  

Co-Defendants; and 

5. The S t a t e  could n o t  have a n t i c i p a t e d  the  

Co-Defendants ' cont inuance.  (A-pg . 2) 

The S t a t e  d i d  n o t  o f f e r  any tes t imony o r  evidence a t  t h e  time t h e  

Motion For Extension Of Speedy T r i a l  Time was hea rd ,  no r  d id  t h e  

S t a t e  o f f e r  any argument o t h e r  than those  presen ted  above. 

The grounds upon which t h e  T r i a l  Court denied GARCIA'S 

Motion For Severance,  g ran ted  the  S t a t e ' s  Motion For Continuance, 

and granted t h e  S t a t e ' s  Motion To Extend The Time Of T r i a l  can 



a no t  be  s u s t a i n e d  under t h e  requirements  f o r  ex tens ion  a s  

e luc ida t ed  i n  t h e  a p p l i c a b l e  Rule ,  Rule 3.191 (d) ( 2 )  ( f )  ( 5 )  , 

Rules of Criminal  Procedure. "Except ional  circumstances" t o  

j u s t i f y  an ex tens ion  of speedy t r i a l  t ime must be c i rcumstances  

which: 

"as  a  ma t t e r  of s u b s t a n t i a l  j u s t i c e  t o  t h e  
accused o r  t h e  s t a t e  o r  both  r e q u i r e  an o r d e r  
by t h e  cou r t . "  

Rule 3.191 ( f )  , Rules of  Criminal  Procedure 

There was no th ing  complex o r  unique about GARCIA'S 

T r i a l .  A t o t a l  of  t h r e e  w i tnes ses  and perhaps one days test imony 

would have been s u f f i c i e n t  t o  p re sen t  t h e  S t a t e ' s  ca se  a g a i n s t  

GARCIA a lone .  Nonetheless ,  t h e  prosecu tor  persuaded t h e  T r i a l  

Judge t o  d i s r e g a r d  GARCIA'S Demand For Speedy T r i a l  and two 

hundred and t h i r t y  e i g h t  days would pass  a f t e r  t h a t  ex tens ion  

u n t i l  GARCIA'S T r i a l  would begin.  A t o t a l  of t h r e e  hundred s i x t y  

t h r e e  days would e l a p s e  between GARCIA'S a r r e s t  d a t e  and t h e  

commencement of h i s  T r i a l .  

Severa l  days b e f o r e  T r i a l ,  GARCIA'S counse l  l ea rned  

t h a t  t h e  S t a t e  had t r a n s c r i b e d  tape-recorded conversa t ions  o f  

GARCIA'S Co-Defendants and law enforcement o f f i c e r s  dur ing  t h e  

pendency of  t h e  conspiracy.  Counsel immediately f i l e d  a  Motion 

t o  compel t h e  S t a t e  t o  provide him wi th  t h e  t r a n s c r i p t s ;  b u t ,  t h e  

T r i a l  Judge r u l e d  t h a t  t h e  t r a n s c r i p t s  were "work product" ;  and,  

f u r t h e r ,  t h a t  GARCIA'S Demand For Speedy T r i a l ,  t e n  months 

e a r l i e r ,  had "cu t  o f f "  t h e  S t a t e ' s  o b l i g a t i o n  t o  su r r ende r  

d i scove rab le  t r a n s c r i p t s  of  w i tnes s  s ta tements .  The t h i r d  day of  

t h e  j u r y  t r i a l ,  a f t e r  t h e  u se fu lnes s  of  those  t r a n s c r i p t s  was 



l a r g e l y  l o s t ,  t h e  T r i a l  Judge f i n a l l y  r e l e n t e d  and requi red  the  

S t a t e  t o  t u r n  cop ie s  of  t h e  t r a n s c r i p t s  over t o  GARCIA'S 

a t t o r n e y .  

The prosecu tor  d e l i b e r a t e l y  wi thheld  v a l u a b l e ,  

d i s cove rab le  evidence from GARCIA'S a t t o r n e y  and depr ived GARCIA 

of e f f e c t i v e  cross-examinat ion of a  key S t a t e ' s  w i tnes s .  

A t  t h e  t ime of GARCIA'S t r i a l ,  Agent Warren Parks ,  a  

key S t a t e ' s  w i t n e s s ,  was under i n v e s t i g a t i o n  by t h e  Volusia 

County Grand Jury  and t h e  S h e r i f f ' s  Department f o r  c r imina l  

complaints  t h a t  Agent Parks had at tempted t o  improperly i n f l u e n c e  

t h e  test imony of  w i tnes ses  i n  c r i m i n a l  c a s e s ,  t h a t  Parks had 

s o l i c i t e d  p e r j u r y  i n  c a s e s ,  and t h a t  Parks had committed pe r ju ry  

i n  connect ion wi th  c r imina l  m a t t e r s .  

When GARCIA'S a t t o r n e y  at tempted t o  cross-examine Parks 

concerning t h e  f a c t  t h a t  he was under t h rea t ened  c r imina l  

cha rges ,  based on c r imina l  complaints  t h a t  were being 

i n v e s t i g a t e d  by t h e  Volusia County Grand J u r y ,  Judge M i l l e r  

p roh ib i t ed  c o u n s e l ' s  cross-examinat ion,  s t a t i n g  t h a t  t h e  gene ra l  

r u l e  pe rmi t t i ng  such cross-examinat ion d id  n o t  apply t o  law 

enforcement o f f i c e r s  because " they would have no th ing  t o  ga in" .  

GARCIA was aga in  deprived of a  va luab le  cross-examinat ion t o o l  i n  

h i s  defense .  

The T r i a l  Judge i n s t r u c t e d  the  j u r y ,  over  Defendant 's  

o b j e c t i o n ,  t h a t  t h e  Court could reduce a  minimum mandatory drug 

t r a f f i c k i n g  conv ic t ion  i f  t h e  Court found t h a t  t he  convicted 

p a r t y  had rendered s u b s t a n t i a l  a s s i s t a n c e  t o  t h e  prosecu tor  i n  

i d e n t i f y i n g  h i s  accomplices ,  a c c e s s o r i e s ,  o r  co -consp i r a to r s .  



During t h e  T r i a l ,  t h e  j u r y  had lea rned  t h a t  t he  T r i a l  

Judge had agreed t o  reduce one of  t h e  c o - c o n s p i r a t o r ' s  f i f t e e n  

year  sen tences  t o  something between f i v e  and seven and one h a l f  

y e a r s ;  having found t h a t  t he  t e s t i f y i n g  Co-Defendant, who had 

en te red  a  p l e a  of g u i l t y ,  had rendered s u b s t a n t i a l  a s s i s t a n c e  

under F.S. 893.135. 

The erroneous and obj  ec ted  t o  I n s t r u c t i o n  obviously  

b o l s t e r e d  t h e  c r e d i b i l i t y  of  t h e  S t a t e ' s  wi tness  who had rece ived  

b e n e f i t  from t h e  S u b s t a n t i a l  Ass i s t ance  S t a t u t e .  The c r e d i b i l i t y  

of  t h a t  S t a t e ' s  wi tness  was a  c r i t i c a l  i s s u e  a t  GARCIA'S T r i a l  

and the  C o u r t ' s  I n s t r u c t i o n  c l e a r l y  t o l d  t h e  j u r y  t h a t  t h e  Judge 

had a l r eady  decided t h e  w i tnes s '  c r e d i b i l i t y  i s s u e  i n  favor  of  

t h e  S t a t e .  

GARCIA d e l i v e r e d  t h e  coca ine  t o  t he  motel  room i n  which 

t h e  undercover o f f i c e r ,  Parks ,  was wa i t i ng  wi th  t h e  Co-Defendant, 

( S t a t e ' s  w i tnes s )  Lamaire. Nei ther  Lamaire, o r  t h e  o t h e r  

Co-Defendant, Rice ,  had ever met,  seen o r  t a l k e d  t o  GARCIA; and,  

t h e  only  c o n s p i r a t o r i a l  type  s ta tements  made by GARCIA were made 

d i r e c t l y  t o  Agent Parks.  

GARCIA reques ted  an I n s t r u c t i o n  t h a t  "conspiracy" wi th  

a  p o l i c e  o f f i c e r  does no t  c o n s t i t u t e  a  cr ime;  b u t ,  t h e r e  must be 

proof t h a t  GARCIA a l s o  conspired w i t h  someone o t h e r  than t h e  

p o l i c e  o f f i c e r  t o  s u s t a i n  a  conv ic t ion .  

The prosecu tor  and t h e  T r i a l  Judge bo th  agreed t h a t  t h e  

I n s t r u c t i o n  was a  c o r r e c t  s ta tement  of t h e  law, bu t  Judge Mi l l e r  

re fused  t o  i n s t r u c t  t h e  j u r y ,  r u l i n g  t h a t  t h e  j u r y  s h o u l d n ' t  be  

involved i n  t h a t  i s s u e b e c a u s e  t h e r e w a s  " n o a l l e g a t i o n o f  t h a t " .  



GARCIA, a s  every o t h e r  defendant  i n  a  c r i m i n a l  c a s e ,  

was e n t i t l e d  t o  a  Ju ry  I n s t r u c t i o n  on t h e  theory  of  h i s  defense  

and t h e  J u d g e ' s  r u l i n g  depr ived him of t h a t  r i g h t .  

CONCLUSION 

The i n i t i a l  b a s i s  f o r  t h i s  Court a ccep t ing  j u r i s d i c t i o n  

i n  t h i s  c a s e  was t h e  l i m i t e d  i s s u e  of  GARCIA'S r i g h t  t o  speedy 

t r i a l  a f t e r  a  speedy t r i a l  demand, d e s p i t e  t h e  f a c t  he was 

charged wi th  t h e  cr ime of Conspiracy.  But,  t h e  o t h e r  i s s u e s  

addressed i n  t h i s  Br ie f  de se rve  c o n s i d e r a t i o n  by t h i s  esteemed 

and Honorable Court .  Under t h e  s t r i n g e n t  and narrow g u i d e l i n e s  

r e s t r i c t i n g  review i n  t h i s  forum, many defendants  a r e n ' t  a f fo rded  

jud i c ious  c o n s i d e r a t i o n  of s u b s t a n t i a l  fundamental i s s u e s  and a r e  

depr ived o f  t h e i r  r i g h t  t o  a  f a i r  t r i a l .  GARCIA was no t  on ly  

denied a  speedy t r i a l ,  he  was denied a  f a i r  t r i a l .  

The p rosecu to r  was permi t ted  t o  d e l i b e r a t e l y  withhold 

c r i t i c a l ,  d i s c o v e r a b l e  m a t e r i a l  from GARCIA'S a t t o r n e y .  

GARCIA'S a t t o r n e y  was n o t  permi t ted  f u l l  and f a i r  

cross-examinat ion of c r i t i c a l  S t a t e ' s  w i tnes se s .  

The T r i a l  Judge i n s t r u c t e d  t h e  j u r y  i n  such a  way t h a t  

t h e  j u r y  knew t h e  Court be l i eved  t h e  key S t a t e ' s  w i tnes s  and had 

agreed t o  reduce t h a t  w i t n e s s '  sen tence  from f i f t e e n  t o  f i v e  t o  

seven and one h a l f  yea r s  i n  r e t u r n  f o r  h i s  coopera t ion .  

F i n a l l y ,  t h e  Judge would n o t  even g i v e  a  proper 

I n s t r u c t i o n  t o  t h e  j u r y  which was e s s e n t i a l  t o  GARCIA'S defense  

and h i s  r i g h t  t o  a  f a i r  t r i a l .  



a GARCIA r e s p e c t f u l l y  prays  t h a t  t h i s  Court w i l l  r e sc ind  

i t s  a d m i n i s t r a t i v e  dec i s ion  t o  d i spense  wi th  Oral  Argument and 

permit  h i s  counsel  t o  appear be fo re  t h i s  esteemed and honored 

t r i b u n a l  t o  o f f e r  argument be fo re  t h i s  Court t o  a s s i s t  t h e  

J u s t i c e s  i n  dec id ing  a l l  of  t h e  i s s u e s  r a i s e d  on M r .  G a r c i a ' s  

beha l f .  
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