
I N  THE SUPREME COURT 
STATE OF FLORIDA 

GEORGE GARCIA, 

P e t i t i o n e r ,  

v .  

STATE OF FLORIDA, 

R e s p o n d e n t .  
/ 

CASE NO. 67 ,740 

RESPONDENT'S BRIEF ON JURISDICTION 

J I M  SMITH 
ATTORNEY GENERAL 

KEVIN KITPATRICK CARSON 
ASSISTANT ATTORNEY GENERAL 
1 2 5  N. R i d g e w o o d  A v e .  
F o u r t h  F l o o r  
D a y t o n a  B e a c h ,  F 1 .  3 2 0 1 4  
( 9 0 4 )  2 5 2 - 1 0 6 7  

COUNSEL FOR RESPONDENT 



TABLE OF CDNTEKCS 

PAGE : 

CITATION OF AUTHORITIES .............................. i 

SUMMARY OF ARGUMENT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 
POINT ON APPEAL 
ARGUMENT : 

WHETHER THIS COURT SHOULD EXERCISE 
ITS JURISDICTION WHEN NO CONFLICT 
EXISTS AMONG THE DISTRICT COURTS OF 
APPEAL ON THE SAME: POINT OF LAW . . . . . . . . .  2-4 

CONCLUSION ......................................... 5 

CERTIFICATE SERVICE 



CITATION OF A ~ O R I T I E S  

CASE: PAGE : 

B u s t o s  v .  F l e e t ,  - 
461 So .2d  1039 ( F l a .  4 t h  DCA 1985) . . . . . . . . . . . . . .  2  

Darby v.  S t a t e ,  
463 S o . 2 d  496 ( F l a .  1s t  DCA 1985)  . . . . . . . . . . . . . . .  3  

Machado v .  S t a t e ,  
431  So.2d  337 ( F l a .  2d DCA 1983) . . . . . . . . . . . . . . . .  3  

Rico  v ,  S t a t e ,  
463  So .2d  1172 ( F l a .  2d DCA 1984)  . . . . . . . . . . . . . . .  3  

S t a t e  v .  B a r r e i r o ,  
46U So.Zd 945 ( F l a .  3d DCA 1985)  . . . . . . . . . . . . . . . .  3 

S t a t e  v ,  Dante ,  
46 /  S o . 2 d  744 ( F l a .  3d DCA 1985)  . . . . . . . . . . . . . . . .  3  

S t a t e  v.  L i t t l e f i e l d ,  
4 3 /  So.Zd 358 ( F l a .  4 t h  DCA 1984)  . . . . . . . . . . . . . . .  2  

. . . . . . . . . . . . . . .  
Westlake v .  Miner ,  

460 So .2d  430 ( F l a .  1st DCA 1984)  2 , 3  

OTHER : 

F l a .  R. C r i m .  P .  3 . 1 9 1 ( d ) ( 2 )  . . . . . . . . . . . . . . . . . . . . . . . . .  2  



SUMMARY OF ARGUMENT 

No c o n f l i c t  e x i s t s  between t h e  d i s t r i c t  cour t  o f  

appeal on t h e  po in t  of law addressed below, a l l  cases  r e l i e d  

upon by p e t i t i o n e r  being d i s t i n g u i s h a b l e  from t h e  i n s t a n t  appeal .  

This c o u r t  should no t  exe rc i se  i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n  

i n  t h i s  appeal .  



POINT ON APPEAL 

THIS COURT SHOULD NOT EXERCISE ITS 
DISCRETIONARY JURISDICTION AS NO 
CONFLICT EXISTS AMONG THE DISTRICT 
COURTS OF APPEAL. 

ARGUMENT 

P e t i t i o n e r ,  who was o r i g i n a l l y  charged wi th  conspiracy 

t o  t r a f f i c  i n  cocaine and t r a f f i c k i n g  i n  cocaine,  seeks t o  i n -  

voke t h e  d i sc re t ionary  review of t h i s  c o u r t ,  a l l e g i n g  t h a t  t h e  

dec is ion  of t h e  F i f t h  D i s t r i c t  Court of Appeal i s  i n  d i r e c t  con- 

f l i c t  wi th  t h e  dec is ions  of o t h e r  d i s t r i c t  cour t s  of appeal on 

the  same quest ion of law. Respondent r e s p e c t f u l l y  d i sagrees .  

The dec is ion  rendered by t h e  F i f t h  D i s t r i c t  Court of Appeal i n  

t h i s  case adequately demonstrates l ack  of c o n f l i c t  with t h e  

cases  r e l i e d  upon by p e t i t i o n e r .  

In  S t a t e  v .  L i t t l e f i e l d ,  457 So.2d 558 (Fla .  4 th  DCA 

1984),  un l ike  i n  t h e  i n s t a n t  appeal ,  t h e  s t a t e  never took ac t ion  

t o  secure an extension of the  defendant 's  speedy t r i a l  l i m i t  a s  

requi red  by F lo r ida  Rule of Criminal Procedure 3 . I91  (d) (2) . D i s -  

charge was granted on t h a t  b a s i s .  The W r i t  of P roh ib i t ion  i n  

Bustos v .  F l e e t ,  461 So. 2d 1039 (F la .  4 th  DCA 1985),  was granted 

on t h e  b a s i s  of L i t t l e f i e l d ,  and Bustos i s  l ikewise  inappl icable  

t o  t h e  present  appeal .  

I n  Westlake v .  Miner, 460 So. 2d 430 (F la .  1 s t  DCA 1984),  

t h e  s t a t e  had moved f o r  an extension of time i n  l a r g e  p a r t  because 

of t h e  "convenience t o  t h e  s t a t e  of t r y i n g  both defendants a t  

I I once. I n  t h e  i n s t a n t  case ,  t h e  s t a t e  moved f o r  extension because 

one of t h e  charged offenses  was a conspiracy; t h e  charged of fenses  

were based on t h e  same a c t  and t r a n s a c t i o n s ;  t h e  grant ing  of con- 



tinuances t o  appe l l an t ' s  co-defendants could not  be an t i c ipa ted ,  

and t h e  i n t e r e s t s  of j u s t i c e  would be b e t t e r  served. Addi t ional ly ,  

t h e  defendant i n  Westlake was charged with grand t h e f t ,  a crime 

f a r  l e s s  complicated than conspiracy t o  t r a f f i c  i n  cocaine. 

S imi lar ly ,  i n  Machado v .  S t a t e ,  431 So.2d 337 (F la .  

2d DCA 1983), t h e  defendant was charged wi th  burglary and grand 

t h e f t .  Discharge was granted because the need f o r  an i n t e r p r e t e r  

a t  t r i a l  f o r  a co-defendant was an avoidable and foreseeable  delay 

and not  an exceptional circumstance j u s t i f y ing  extension of the  

defendant 's  speedy t r i a l  l i m i t .  I n  t he  i n s t a n t  case ,  t he r e  was 

no such i s sue  of avoidable o r  foreseeable  delay. 

I n  Darby v. S t a t e ,  463 So.2d 496 (Fla.  1 s t  DCA 1985), 

the  defendant was charged, a s  i n  Westlake, with grand t h e f t .  An 

extension of time was granted when t he  s t a t e  opposed severance, 

s t a t i n g  only t h a t  two t r i a l s  would cause an undue burden on the 

s t a t e .  In t h e  i n s t a n t  appeal, a s  explained regarding Westlake, 

suvra.  t h e  s t a t e  moved f o r  extension f o r  d i f f e r e n t  and more com- 

pe l l ing  reasons:  

P e t i t i o n e r ' s  r e l i ance  on S t a t e  v .  Dante, 467 So.2d 744 

(Fla .  3d DCA 1985),  and S t a t e  v .  Barre i ro ,  460 So.2d 945 (Fla .  3d 

DCA 1985),  i s  e n t i r e l y  misplaced. The i s sues  i n  these  cases a r e  

t o t a l l y  unre la ted  t o  t h e  point  of law i n  t h i s  appeal.  

Rico v .  S t a t e ,  463 So.2d 1172 (Fla .  2d DCA 1984), i s  

d i s t ingu i shab le  from the  i n s t a n t  appeal as  we l l .  There, un l ike  

i n  t h e  i n s t a n t  case,  t h e  prosecutor d id  no t  o f f e r  any argument 

suggesting why the  defendant should be t r i e d  wi th  the  co-defendants. 

Addit ional ly,  t he  prosecutor s a i d  the  case was not  corn- 

p l i c a t ed .  The record disclosed nothing t o  support t he  a s se r t i on  



t h a t  an extension was necessary t o  accomodate t he  co-defendants. 

I n  t he  i n s t a n t  appeal ,  p e t i t i o n e r  never appealed the  

den ia l  of h i s  motion f o r  severance. Thus, it  i s  c l ea r  from the  

foregoing, and t he  opinion of the  F i f t h  D i s t r i c t  Court of Appeal, 

t h a t  the re  i s  no c o n f l i c t  among the  d i s t r i c t  courts  of  appeal on 

t h a t  point  of law addressed below. 



CONCLUSION 

Based on t h e  arguments and a u t h o r i t i e s  p re sen ted  h e r e i n ,  

respondent  r e s p e c t f u l l y  r e q u e s t s  t h i s  honorable  c o u r t  deny d i s -  

c r e t i o n a r y  j u r i s d i c t i o n  and a f f i r m  t h e  judgement and sen tence  o f  

t h e  F i f t h  D i s t r i c t  Court o f  Appeal i n  a l l  r e s p e c t s .  
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