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STATEMENT OF THE CASE 

a Respondent accepts  p e t i t i o n e r ' s  Statement of the  Case, 

except a s  may b e  o u t l i n e d  i n  i t s  b r i e f ,  with t h e  following cor- 

r e c t i o n s  and add i t ions :  

The s t a t e  f i l e d  i t s  Motion f o r  Continuance and Extension of 

Speedy T r i a l  on June 9,  1983, not  J u l y  9 ,  1983. 

I n  r e fe rence  t o  h i s  Motions f o r  Discharge, which p e t i t i o n e r  

a l l e g e s  were f i l e d  on February 27 and 23,  1984, t h e  a c t u a l  da tes  

of f i l i n g  were February 7 and 8 ,  1984. 

On June 9,  1983, t h e  t r i a l  cour t  granted motions f o r  con- 

t inuance sought by p e t i t i o n e r ' s  co-defendants based upon t h e i r  

a s s e r t i o n s  t h a t  they could not  be prepared f o r  t r i a l  on t h e  June 

13, 1983, t r i a l  d a t e ,  prompting t h e  s t a t e  t o  move f o r  an exten- 

a s ion  of t h e  speedy t r i a l  per iod .  ( P e t i t i o n e r ' s  Appendix, Exhi- 

b i t s  2 and 3 ) .  The record r e f l e c t s  no objec t ion  t o  the  June 9th 

motions and order  f o r  continuance. 



STATEMENT OF THE FACTS 

P e t i t i o n e r ' s  "Statement of t h e  Fac ts"  i s  more argument than 

a s t a t emen t  d e l i n e a t i n g  " f ac t s "  upon which M r .  G a r c i a ' s  convic-  

t i o n  w a s  based.  P e t i t i o n e r  r e p e a t e d l y  makes arguments and a s s e r -  

t i o n s  which have no th ing  t o  do w i t h  t h e  f a c t s  a s  adduced a t  t r i a l .  

Respondent does n o t  accep t  p e t i t i o n e r ' s  s ta tement  i n  any r e g a r d .  

The fo l lowing  i s  a synops is  of t h e  evidence presen ted  by t h e  

s t a t e .  

The p r i n c i p l e  p a r t i c i p a n t s  i n  t h i s  conspiracy were Robert 

LeMaire, Thomas R ice ,  George Garc ia ,  and Warren Parks .  Warren 

Parks was an  undercover law enforcement o f f i c e r  who a c t e d  as 

t h e  p o t e n t i a l  buyer seek ing  f i v e  (5) ki lograms of  coca ine .  

Robert LeMaire was t h e  "iniddleman" who was a t t empt ing  t o  b r i n g  

toge the r  t h e  buyer ,  Agent Parks ,  and t h e  s u p p l i e r  (R 482) .  Thomas 

Rice w a s  t h e  r e p r e s e n t a t i v e  of  t h e  s e l l e r ,  and became i n t e g r a l l y  

involved i n  t h e  n e g o t i a t i o n s  as t h e  d e l i v e r y  d a t e  grew c l o s e r .  

George Garc ia  d e l i v e r e d  t h e  coca ine .  

This c a s e  involved an undercover n a r c o t i c s  t r a n s a c t i o n  

which i s  where a l a w  enforcement o f f i c e r  poses as a drug pur-  

chase r  ( o r  s e l l e r )  t o  i n f i l t r a t e  i l l e g a l  drug t r a f f i c k i n g .  I n  

t h e  i n s t a n t  ca se ,  Warren Parks w a s  t h e  undercover l a w  enforcement 

o f f i c e r  who a c t e d  as a drug purchaser  from New J e r s e y  (R 62 ) .  

I n  December of 1962, Robert LeMaire con tac t ed  David Thomason 

about r e - e s t a b l i s h i n g  t h e i r  a s s o c i a t i o n ,  which i n  t h e  p a s t  had 

been drug d e a l i n g  (R 8 9 ) .  Unbeknownst t o  M r .  LeMaire, David 

Thcmmn w a s  a c o n f i d e n t i a l  informant  f o r  t h e  Volusia  County 

Narco t ics  Task Force (R 91) . M r .  Thomason g o t  back i n  touch w i t h  



M r .  LeMaire to  discuss drug deal ing  and allowed Agent Parks t o  

record the  conversation (R 88) . M r .  Thanason gave M r .  LeMaire a 

phone number where he could reach M r .  Parks to  nego t i a te  (R 91- 

92) .  Mr. LeMaire c a l l e d  Agent Parks a t  t h a t  phone number the  

next day and discussed doing a cocaine deal  (R 92) .  Several days 

l a t e r ,  they decided t o  meet a t  the  Empress L i ly  Restaurant i n  

Orlando (R 93) . 
On January 20, 1983, M r .  LeMaire and Agent Parks d id  meet 

a t  t he  Empress L i ly  Restaurant .  There they discussed the  pur- 

chase of f i v e  (5) kilograms of cocaine by Agent Parks from M r .  

LeMaire and h i s  supp l i e r s  (R 94).  They a l so  roughly discussed 

how the  t r ansac t ion  would work (R 94) .  M r .  LeMaire then pro- 

vided Agent Parks with a sample of cocaine (R 94, 489). M r .  

LeMaire d id  not  mention the  name of h i s  supp l i e r  a t  t h a t  time, 

b u t a p r i c e o f $ 5 7 , 0 0 0 p e r k i l o g r a m w a s d i s c u s s e d ( R 9 5 ) .  M r .  

LeMaire t e s t i f i e d  t h a t  he had discussed t h i s  drug deal  wi th  

Thomas Rice, and a t  the  t i m e  of h i s  meeting wi th  Agent Parks on 

January 20th, LeMaire intended t o  have Mr. Rice supply the  co- 

ca ine  (R 486). There was continuing d iscuss ion  between Agent 

Parks and M r .  LeMaire. On February 1 ,  1983, t he r e  was severa l  

phone conversations between LeMaire and Parks. During one of 

those conversat ions,  LeMaire had Agent Parks t a l k  t o  "one of h i s  

people" (R 99).  That person was i d e n t i f i e d  by both Agent Parks 

and M r .  LeMaire as  Thomas Rice (R 101,492-494) . M r .  LeMaire 

t e s t i f i e d  t h a t  p r i o r  t o  h i s  meeting with Agent Parks on January 

20th, he had t o ld  M r .  Rice t ha t  he had some people i n t e r e s t e d  i n  

purchasing a l a r g e  quan t i ty  of cocaine (R 488). Mr. Rice ex- 



pressed  i n t e r e s t ,  and provided M r .  LeMaire wi th  a sample of co- 

c a i n e  t o  g i v e  t o  Agent Parks (R 488).  M r .  LeMaire and M r .  Rice 

a l s o  d i scussed  t h e  p r i c e  of  kilograms of coca ine  (R 489) .  

A t  t h i s  p o i n t  i n  t ime, t h e r e  was d i f f i c u l t y  i n  reaching  an 

agreement a s  t o  where and how t h e  t r a n s a c t i o n  would t ake  p l a c e .  

Eventual ly  an agreement was reached where t h e  d e a l  would t ake  

p l a c e  on February 9 ,  1983 (R 103) .  M r .  LeMaire, M r .  Rice and 

Agent Parks w e r e  i n  agreement a s  t o  t h a t  d a t e  (R 104, 494).  M r .  

LeMaire t e s t i f i e d  t h a t  M r .  Rice was i n  c o n t a c t  and dea l ing  w i t h  

t h e  p a r t y  who was t h e  a c t u a l  s u p p l i e r  o f  t h e  coca ine .  M r .  

LeMaire had no c o n t a c t  wi th  t h i s  p a r t y  (R 494-498). On February 

16,  1983, M r .  LeMaire and Agent Parks met f a c e  t o  f a c e  t o  d i s -  

cuss  how t h e  d e a l  would b e  consummated (R 105,498) .  The agree-  

ment was t h a t  Agent Parks would have t h e  money f o r  a l l  f i v e  (5) 

• kilograms t o  show t o  M r .  Rice.  Then Agent Parks would be  taken 

where one (1) kilogram of cocaine was, check i t  o u t ,  and phone 

back t o  h i s  accomplice when he  approved of t h e  coca ine .  A t  t h a t  

p o i n t ,  Parks would t ake  t h e  coca ine  and Rice would t ake  t h e  money 

f o r  one (1) kilogram. Then Rice would make a c a l l  and the  o t h e r  

f o u r  (4) kilograms would be  d e l i v e r e d  (R 119,509).  M r .  Rice 

agreed t o  those  terms (R 499-500). 

On February 9 ,  1983, M r .  LeMaire and M r .  Rice met Agent 

Parks a t  t h e  Seasons Restaurant  on U . S .  92 i n  Daytona Beach 

(R 107,500) .  Rice d i d  no t  have t h e  cocaine a t  t h a t  t ime, bu t  i t  

w a s  supposed t o  a r r i v e  i n  Daytona t h a t  day (R 501).  M r .  LeMaire 

in t roduced  M r .  Rice  t o  Agent Parks (R 107) .  The t h r e e  l e f t  and 

went t o  Agent P a r k ' s  motel  room a t  t h e  Indigo Motel (R 108,501) .  

a 



This room was wi red  w i t h  a microphone t o  t a p e  any conversa t ions  

(108) .  The t h r e e  (3)  wai ted  t h e r e  f o r  t h e  money t o  a r r i v e ,  and 

M r .  Rice i n d i c a t e d  h e  would b e  t h e  one t o  check t h e  money (R 111- 

112) .  Eventua l ly ,  Agent E lder  a r r i v e d  a t  t h e  mote l  room w i t h  

t h e  money (R 113,508) .  M r .  Rice counted t h e  money and i n d i c a t e d  

t h a t  i t  was a l l  t h e r e  and went t o  make a phone c a l l  a t  a pay 

phone (R 114,504) .  M r .  Rice and LeMaire subsequent ly  l e f t  Agent 

Parks '  motel  room. Around midnight t h a t  n i g h t ,  M r .  LeMaire called 

Agent Parks and i n d i c a t e d  t h a t  t h e  cocaine had a r r i v e d  (R 122) .  

M r .  LeMaire t e s t i f i e d  t h a t  a t  approximately midnight ,  M r .  Garcia 

a r r i v e d  a t  Mr. R ice ' s  motel  room (R 510) .  A t  t h a t  t ime ,  M r .  

LeMaire d i scus sed  t h e  agreement w i t h  M r .  Garcia who agreed w i t h  

t h e  arrangement (R 520-521). M r .  Rice and Mr. LeMaire then  went 

t o  Agent Parks '  motel  room (R 123,522) .  M r .  Rice s t ayed  i n  

• Agent Pa rks '  motel  room w i t h  Agent E lder  and t h e  money (R 126, 

522).  Mr. LeMaire then  took Agent Parks back t o  a Holiday Inn  

motel  room t o  look a t  t h e  cocaine (R 522-523). M r .  Garcia  was 

p r e s e n t  when Agent Parks a r r i v e d  (R 523,126) .  Mr. Garcia  p re -  

s en t ed  h a l f  a  ki logram o f  coca ine  t o  Agent Parks (R 127,523) .  

Agent Parks weighed i t ,  i n d i c a t i n g  t h e r e  was s l i g h t l y  more than  

500 grams i n  t h a t  package (R 237,523).  M r .  Garcia  t hen  l e f t  

t h e  room and r e t u r n e d  w i t h  ano the r  package i d e n t i c a l  t o  t h e  

f i r s t  (R 130,523) .  Agent Parks checked t h i s  package and i n d i -  

c a t e d  t h a t  t h e  coca ine  w a s  adequate  (R 130,524) .  M r .  Garcia  

r eques t ed  a s m a l l  p o r t i o n  o f  t h e  coca ine  f o r  h i s  journey back 

t o  sou th  F l o r i d a  t o  g e t  t h e  o t h e r  fou r  (4) ki lograms and r e t u r n  

(R 127,524) .  Agent Parks then  phoned Agent E lder  and t o l d  him 

t o  d e l i v e r  t h e  $56,000 t o  M r .  Rice (R 131,525) .  Then Agent 



Parks l e f t  w i th  the  cocaine (R 132,526).  Agent Elder  then 

a r r e s t e d  M r .  Rice and o t h e r  o f f i c e r s  a r r e s t e d  M r .  LeMaire and 

M r .  Garcia .  

Subsequently,  M r .  LeMaire p l ed  g u i l t y  t o  t h e  charges and 

became a  wi tness  f o r  t h e  s t a t e .  



SUMMARY O F  ARGUMENT 

POINT ONE: 

P e t i t i o n e r ' s  motions f o r  d i s cha rge  were p rope r ly  denied,  

pursuant  t o  F l a .  R .  C r i m .  P. 3.191(d) ( 3 )  ( i i ) ,  where t h e  de lays  

and cont inuances  i n  h i s  t r i a l  were a t t r i b u t a b l e ,  e i t h e r  t o  him- 

s e l f ,  o r  h i s  co-defendants .  Discharge was a l s o  p rope r ly  den ied ,  

pursuant  t o  Rule 3 .191 (d) (3 )  ( i )  , s i n c e  t h e  t r i a l  c o u r t  had e n t e r e d  

an  o r d e r  extending t h e  time f o r  t r i a l .  

Extension of t h e  time f o r  t r i a l  by t h e  t r i a l  c o u r t  w a s  

proper  due t o  excep t iona l  c i rcumstances .  P e t i t i o n e r  has  f a i l e d  

t o  demonstrate abuse of  d i s c r e t i o n  i n  t h e  t r i a l  c o u r t  f i n d i n g s  

r e l a t i n g  t o  t h e  e x i s t e n c e  of  excep t iona l  c i rcumstances  i n  t h i s  

c a s e .  

POINT TWO: 

The t r a n s c r i p t s  of  t apes  sought by p e t i t i o n e r  conta ined  t h e  

i n t e r p r e t a t i o n  by t h e  p r o s e c u t o r ' s  s e c r e t a r y  of who s a i d  what on 

t h e  t a p e s ,  d e s p i t e  s e v e r a l  i n a u d i b l e  p a r t s  on t h e  t a p e s ,  which 

could n o t  be  c e r t i f i e d  a s  a c c u r a t e  t r a n s c r i p t s  o f  t h e  t a p e s .  The 

p e t i t i o n e r  had acces s  t o  t h e  tapes  f o r  a whole yea r  p r i o r  t o  t r i a l ,  

and chose n o t  t o  make h i s  own t r a n s c r i p t s .  

The p rosecu to r  had n o t  in tended  t o  u s e  t h e  t r a n s c r i p t s  dur ing  

t h e  t r i a l .  Never the less ,  t h e  t r i a l  c o u r t  o rdered  t h e  p rosecu t ion  

t o  g i v e  copies  o f  t h e  t r a n s c r i p t s  t o  p e t i t i o n e r .  The t r a n s c r i p t s  

con ta ined  no evidence f a v o r a b l e  t o  p e t i t i o n e r .  Having had access  

t o  t h e  o r i g i n a l  t apes  f o r  one y e a r ,  p e t i t i o n e r  has  f a i l e d  t o  

demonstra te  any p r e j u d i c e  from any a l l e g e d  discovery v i o l a t i o n .  

POINT THREE: 



Control l ing t h e  scope of cross-examination i s  wi th in  the  

d i s c r e t i o n  of the  t r i a l  c o u r t .  Witness Parks was being i n v e s t i -  

ga ted  by a  grand-jury,  but  no charges had been f i l e d  aga ins t  him, 

nor was t h e r e  any showing t h a t  any prosecut ion of Parks would be 

pursued. Therefore,  t h e r e  was no abuse of d i s c r e t i o n  i n  l i m i t -  

ing  t h i s  aspect  of cross-examination. 

POINT FOUR: 

The t r i a l  c o u r t ' s  i n s t r u c t i o n  on s u b s t a n t i a l  a s s i s t a n c e  was 

a  proper i n s t r u c t i o n  r e l a t i n g  t o  F l o r i d a ' s  s u b s t a n t i a l  a s s i s t a n c e  

l a w .  I f  anything,  i t  r e f l e c t e d  badly upon witness  LeMaire f o r  

having agreed t o  a s s i s t  t h e  s t a t e .  

POINT FIVE: 

P e t i t i o n e r ' s  jury i n s t r u c t i o n  was properly denied as  the  

only competent, s u b s t a n t i a l ,  evidence was t h a t  p e t i t i o n e r  d id ,  

i n  f a c t ,  conspire  wi th  co-conspirators  o t h e r  than a  law enforce- 

ment o f f i c e r  t o  t r a f f i c  i n  cocaine.  



POINT ONE 

THE TRIAL COURT PROPERLY D E N I E D  PETITIONER'S 
MOTION FOR DISCHARGE, INASMUCH AS THE FAILURE 
TO HOLD TRIAL WAS ATTRIBUTABLE TO CONTINUANCES 
OBTAINED BY PETITIONERIS CO-DEFENDANT IN THE 
SAME TRIAL. 

ARGUMENT 

P e t i t i o n e r  seeks  r e v e r s a l  of h i s  coca ine  conv ic t ions  and 

d i scha rge  a l l e g i n g  t h a t  t h e  t r i a l  c o u r t  e r roneous ly  g ran ted  t h e  

s t a t e ' s  motion seeking an  ex t ens ion  of  t h e  speedy t r i a l  t ime and 

e r roneous ly  denied h i s  motion f o r  d i s cha rge .  The respondent  r e -  

s p e c t f u l l y  d i s a g r e e s .  

F l o r i d a  Rule of Criminal  Procedure 3 . 1 9 1 ( d ) ( 3 ) ( i i ) ,  p rov ides  

i n  p e r t i n e n t  p a r t :  

I I . . . a pending motion f o r  d i s cha rge  s h a l l  
be g ran ted  by t h e  c o u r t  un l e s s  i t  i s  shown 
t h a t  . . . t h e  f a i l u r e  t S i d 3  t r i a l  i s  a t t r i -  
b u t a b l e  t o  t h e  accused,  a co-defendant i n  t h e  
same t r i a l ,  o r  t h e i r  counse l .  

(Emphasis s u p p l i e d ) .  This  c o u r t  recognized i n  But terworth  v .  

F l u e l l e n ,  389 So.2d 968 ( F l a .  1980) ,  t h a t  i f  a co-defendant causes  

a de lay  o r  moves f o r  a cont inuance ,  he  waives t h e  speedy t r i a l  

pe r iods  under t h e  speedy t r i a l  r u l e ,  bu t  r e t a i n s  h i s  c o n s t i t u t i o n a l  

guaran tee  t o  speedy t r i a l  w i t h i n  a reasonable  t ime.  Thus, where 

a co-defendant moves f o r  a cont inuance which r e s u l t s  i n  a t r i a l  

o u t s i d e  o f  t h e  speedy t r i a l  t ime p e r i o d ,  t h e  l i m i t a t i o n  p e r i o d  

of t h e  speedy t r i a l  r u l e  has  been waived, and a c o u r t  may, pro- 

p e r l y  deny a de fendan t ' s  motion f o r  d i s cha rge  from a conspiracy 

charge.  S t a t e  v .  Jordan ,  436 So.2d 291 ( F l a .  2d DCA 1983).  

I n  t h e  i n s t a n t  appea l ,  t h e  J u l y  5,  1983, o r d e r  of  t h e  t r i a l  

c o u r t  denying p e t i t i o n e r ' s  motion f o r  d i s cha rge  s p e c i f i c a l l y  r e -  



f e r s  t o  t h e  June 15,  1983, o r d e r  of t h e  same c o u r t  extending t h e  

t ime f o r  t r i a l  i n  t h i s  c a s e .  P e t i t i o n e r ' s  J u l y  1 ,  1983, Motion 

f o r  Discharge and D i s m i s s a l  i s  s p e c i f i c a l l y  d i r e c t e d  toward t h e  

June 15 ,  1983 ex t ens ion  o r d e r  by t h e  c o u r t .  Although p e t i t i o n e r  

c l e v e r l y  and i n a c c u r a t e l y  sugges t s  t h a t  cont inuance was g ran ted  

f o r  t h e  convenience of  t h e  s t a t e ,  i n  t h i s  o r d e r ,  t h e  c o u r t  s p e c i -  

c a l l y  found,  i n  Paragraph /,3, that  a cont inuance of t h e  t r i a l  w a s  

a t t r i b u t a b l e  t o  p e t i t i o n e r ' s  co-defendants ,  who were no t  p repared  

f o r  t r i a l ,  so  a s  n o t  t o  i n f r i n g e  upon t h e i r  r i g h t s  t o  a f a i r  

t r i a l .  The c o u r t  a l s o  found,  i n  Paragraph //6, t h a t  t h e  de lay  i n  

t h e  t r i a l  caused by t h e  cont inuances  w a s  n o t  one which could b e  

a n t i c i p a t e d ,  o r  w a s  avo idable  o r  f o r e s e e a b l e .  A s  a  r e s u l t ,  pur-  

suan t  t o  F l o r i d a  Rule of  Criminal  Procedure 3 . 1 9 1 ( d ) ( 3 ) ( i i ) ,  pe- 

t i t i o n e r ' s  motion f o r  d i s cha rge  w a s  p rope r ly  den ied .  

P e t i t i o n e r ' s  r e l i a n c e  on Miner v .  Westlake,  478 So.2d 1066 

( F l a .  1985) ,  i s  misplaced.  I n  Westlake,  t h e  r e c o r d  r evea l ed  t h a t  

t h e  s o l e  r ea son  f o r  n o t  g r a n t i n g  a motion t o  s eve r  by t h e  de- 

fendant  was t h e  convenience t o  t h e  s t a t e  of  t r y i n g  t h e  grand 

t h e f t  co-defendants t o g e t h e r .  Although, i n  t h e  i n s t a n t  appea l ,  

i t  would appear  t h a t  no motion f o r  ex t ens ion  of t ime by t h e  prose-  

c u t o r  w a s  necessary  because p e t i t i o n e r  w a s  no t  e n t i t l e d  t o  d i s -  

charge by v i r t u e  of  t h e  cont inuance a t t r i b u t a b l e  t o  h i s  co-de- 

fendants  and t h e i r  counse l ,  which r e s u l t e d  i n  t h e  waiver  o f  

speedy t r i a l ,  t h e  p rosecu to r  moved f o r  an ex t ens ion  anyway. A s  

grounds f o r  t h e  ex t ens ion ,  t h e  p rosecu to r  no ted  t h a t  t h e  co- 

defendants  were p rope r ly  j o ined  on charges  of consp i racy ,  t h a t  

t h e  of fenses  were based on t h e  same a c t s  and t r a n s a c t i o n s .  Most 



impor t an t ly ,  t h e  prosecu tor  no ted  t h a t  t h e  t r i a l  c o u r t  had g ran ted  

on June 9 ,  1983 ( j u s t  f o u r  days b e f o r e  t h e  June 13,  1983, t r i a l  

d a t e ) ,  a motion f o r  cont inuance by p e t i t i o n e r "  so-defendants ,  

i n  o rde r  t o  a l l ow them t o  p rope r ly  p repa re  f o r  t r i a l  and t h a t  

t h i s  l a s t  minute g r a n t i n g  of t h e  cont inuance by t h e  t r i a l  c o u r t  

could n o t  b e  a n t i c i p a t e d  by t h e  p r o s e c u t o r ,  and would m a t e r i a l l y  

a f f e c t  t h e  t r i a l  of  p e t i t i o n e r  and t h e  co-defendants .  The prose-  

c u t o r  had e s s e n t i a l l y  prepared h i s  w i t n e s s e s ,  q u e s t i o n s ,  and 

arguments f o r  a t r i a l  involv ing  t h r e e  defendants .  The l a s t  

minute cont inuance a t t r i b u t a b l e  t o  p e t i t i o n e r ' s  co-defendants 

made i t  imposs ib le  f o r  t h e  p rosecu to r  t o  r e d r a f t  ques t ions  and 

arguments, and r e p r e p a r e  w i tnes ses  f o r  a t r i a l  of p e t i t i o n e r ,  

a lone .  Except ional  c i rcumstances  i nc lude  those  t h a t  w i l l  cause  

a de lay  f o r  an i n d e f i n i t e  pe r iod  of  t ime.  F e r r i s  v .  S t a t e ,  475 

So. 2d 201, 202 ( F l a .  1985) .  Defense p r e p a r a t i o n  f o r  t r i a l  i n  a 

conspiracy case c e r t a i n l y  involves  an i n d e f i n i t e  p e r i o d  contemplated 

i n  F e r r i s .  By g r a n t i n g  t h e  p r o s e c u t o r ' s  motion f o r  ex tens ion  of  

t ime based on t h e  l a s t  minute co-defendant con t inuances ,  t h e  t r i a l  

c o u r t  provided s u b s t a n t i a l  j u s t i c e  t o  t h e  s t a t e  i n  excep t iona l  

c i rcumstances .  P e t i t i o n e r  has  n o t  demonstrated t h a t  t h e  c o u r t  

abused i t s  d i s c r e t i o n  i n  g r a n t i n g  t h e  ex t ens ion .  Nothing i n  t h e  

r eco rd  on appeal  sugges t s  t h a t  p e t i t i o n e r  o b j e c t e d  t o  t h e  con- 

t i nuance  moved f o r  by h i s  co-defendants and g ran ted  by t h e  c o u r t  

on June 9 t h .  I t  appears  t h a t  p e t i t i o n e r  acquiesced i n  t h e  con- 

t i nuance .  

There was r ea son  n o t  t o  s e v e r  t h e  c a s e s ,  i n  t h a t  they were 

p rope r ly  j o ined ,  and a n  - in p a r i  m a t e r i a  read ing  of F l o r i d a  Rule 



of  Criminal Procedure 3.152(b) (1) ( i )  and Rule 3.191 (d) (3) ( i i )  , 

demonstrates t h a t  p e t i t i o n e r  had no speedy t r i a l  r i g h t  which 

needed p r o t e c t i o n .  Pursuant  t o  Rule 3.191 (d) (3) ( i i )  , p e t i t i o n e r  

had no speedy t r i a l  r i g h t  a s  a r e s u l t  of t h e  cont inuance a t t r i -  

b u t a b l e  t o  h i s  co-defendants ,  r e g a r d l e s s  of a motion f o r  exten- 

s i o n  by t h e  p rosecu to r .  Any motion f o r  d i scha rge  by p e t i t i o n e r  

was r e q u i r e d  t o  be  denied.  It appears  t h a t  t h i s  honorable  c o u r t  

may have overlooked t h i s  p rov i s ion  i n  deciding Westlake. Addi- 

t i o n a l l y ,  a s  a r e s u l t  of t h e  p r o s e c u t o r ' s  motion f o r  ex tens ion ,  

an ex tens ion  of t h e  speedy t r i a l  t ime had p rope r ly  been en te red  

by t h e  c o u r t  mandating d e n i a l  o f  p e t i t i o n e r ' s  motion f o r  d i s -  

charge,  pursuant  t o  Rule 3.191 (d) ( 3 )  (i) . 

The i n s t a n t  appeal  i s  a l s o  d i s t i n g u i s h a b l e  from Westlake, 

because of t h e  conspiracy charges wi th  which they were charged.  

A s  po in ted  o u t  by t h e  c o u r t  i n  Garcia  v .  S t a t e ,  474 So. 2d 1203 

(F la .  5 t h  DCA 1985) : 

The inhe ren t  n a t u r e  of  t h e  crime of  con- 
s p i r a c y  n e c e s s i t a t e s  a s i n g l e  t r i a l  o f  co- 
c o n s p i r a t o r s .  United S t a t e s  v .  E s l e ,  743 
F.2d 1465, 1476 (11th C i r .  1984);~. R .  
C r i m .  P. 3 .150(b ) (2 ) .  Often,  " [o ln ly  by 
prosecut ing  a l l  t h e  members of [ a  conspi r -  
acy]  t oge the r  and by c u l l i n g  t h e  sum t o t a l  
of t h e i r  knowledge i s  i t  p o s s i b l e  t o  o b t a i n  
a d e t a i l e d  mosaic of t h e  whole ~ n d e r t a k i n ~ . " ~  
Moreover. t h e  c h a r a c t e r  and t h e  e f f e c t  of  a 
conspiracy must be  judged by looking a t  i t  
a s  a whole and n o t  by dismembering i t  and 
viewing i t s  sepa ra t e -  p a r t s .  16 ~ m T ~ u r .  2d 
Conspiracy 5 8 (1964). 

474 So.2d a t  1205. (Footnote  o m i t t e d ) .  

F i n a l l y ,  p e t i t i o n e r  a s s e r t s  t h a t  h e  should have been t r i e d  

w i t h i n  f i v e  days a f t e r  t h e  a p p l i c a t i o n  by h i s  co-defendants f o r  

a W r i t  o f  P r o h i b i t i o n  ( r e l a t i n g  t o  t h e  d e n i a l  of  t h e i r  motions 



I f o r  severance i n  t h e  t r i a l  c o u r t ) ,  i n  t h e  F i f t h  D i s t r i c t  Court 

a of Appeal was den ied .  The t r i a l  c o u r t  had e n t e r e d  i t s  o r d e r  s t a y -  

i n g  t h e  t r i a l  o f  p e t i t i o n e r  and h i s  co-defendants ,  and extending 

I t h e  t r i a l  d a t e  f o r  a pe r iod  of  90 days from t h e  rece ip t  of  mandate, 

o r d e r ,  o r  o t h e r  n o t i c e  of r e s o l u t i o n  of  t h e i r  appea l  o f  t h e  d e n i a l  

of  severance.  The reason  p e t i t i o n e r  was n o t  brought  t o  t r i a l  was 

a t t r i b u t a b l e  t o  t h e  de lay  and cont inuance sought by himself  and 

h i s  co-defendants i n  t h e i r  motions t o  s t a y ,  The t r i a l  c o u r t ,  

once a g a i n ,  p rope r ly  extended t h e  t ime f o r  t r i a l  a s  a r e s u l t  of  

t h i s  excep t iona l  c i rcumstance,  and p rope r ly  denied p e t i t i o n e r ' s  

second motion f o r  d i s cha rge .  Cf. But te rwor th  v .  F l u e l l e n ,  389 - 
So.2d 968 (F l a .  1980); F l a .  R .  C r i m .  P .  3 . 1 9 1 ( d ) ( 3 ) ( i )  and ( i i ) .  



POINT TWO 

THE TRIAL COURT D I D  NOT ERR I N  REFUSING 
TO COMPEL THE STATE TO PROVIDE DEFENDANT'S 
COUNSEL W I T H  COPIES OF TRANSCRIPTS OF TAPE 
RECORDED CONVERSATIONS PRIOR TO TRIAL 

P e t i t i o n e r  contends i t  w a s  e r r o r  f o r  t h e  t r i a l  judge t o  r e -  

f u s e  t o  compel t h e  s t a t e  t o  p rov ide  p e t i t i o n e r  w i t h  copies  of  

t r a n s c r i p t s  of  t a p e  recorded conversa t ions  between p e t i t i o n e r ,  a 

co -consp i r a to r ,  and t h e  undercover l a w  enforcement o f f i c e r .  Sa id  

t r a n s c r i p t s  had been r eques t ed  b e f o r e  t r i a l  s t a r t e d .  These t r a n -  

s c r i p t s  were made by t h e  A s s i s t a n t  S t a t e  A t to rney ' s  s e c r e t a r y  a t  

h i s  r e q u e s t  and were h e r  i n t e r p r e t a t i o n  of  what w a s  s a i d  on t h e  

t a p e s  and by whom. There were s e v e r a l  p o i n t s  where t h e  t r a n -  

s c r i b e r  could n o t  unders tand what w a s  s a i d  on t h e  t a p e s .  These 

t r a n s c r i p t s  were t h e  A s s i s t a n t  S t a t e  A t t o r n e y ' s  work p roduc t .  

a The t r a n s c r i p t s  were viewed by p e t i t i o n e r ' s  co-defendant ' s  

counse l ,  p r i o r  t o  t r i a l .  The f i r s t  t ime they were used a t  t r i a l  

was by defense  counsel  (R 243).  P e t i t i o n e r  had access  t o  t h e  

t apes  f o r  a whole y e a r  p r i o r  t o  t r i a l ,  and had ample oppor tun i ty  

t o  have t r a n s c r i p t s  of  h i s  own made, bu t  he chose n o t  t o  (R 211).  

The A s s i s t a n t  S t a t e  At torney had no t  in tended  t h a t  t h e s e  t r a n -  

s c r i p t s  b e  used dur ing  t h e  t r i a l ,  r a t h e r ,  they were t o  a i d  him 

i n  h i s  p rosecu t ion  of t h e  t r i a l .  The p rosecu to r  s t a t e d  s e v e r a l  

t imes t h a t  i f  p e t i t i o n e r  wanted t o  s t i p u l a t e  t o  t h e i r  in t roduc-  

t i o n ,  then  he  would g i v e  them copies  of t he  t r a n s c r i p t s  (R 239). 

F i n a l l y ,  t h e  t r i a l  judge,  o u t  of an abundance of  cau t ion ,  

o rdered  t h e  p rosec tu ion  t o  t u r n  copies  of t h e  t r a n s c r i p t s  over  

t o  p e t i t i o n e r  on t h e  t h i r d  day of t h e  t r i a l .  

P e t i t i o n e r  has  f a i l e d  t o  demonstrate any r e v e r s i b l e  e r r o r .  



I f  e r r o r  occurred a t  a l l ,  i t  was harmless. Respondent contends 

t h a t  t he r e  was no e r r o r .  No due process v io l a t i on  occurred, 

such t h a t  p e t i t i o n e r  was denied a f a i r  t r i a l .  Not only were t he  

t r ansc r ip t s  work product, but  they contained no evidence favorable 

t o  the  defendant. For the  most p a r t ,  they were detr imental  to  

p e t i t i o n e r  ' s  case.  P e t i t i o n e r ' s  a t torney had the tapes ava i l ab l e  

t o  him f o r  approximately a year .  In  S t a t e  v .  Gi l l e sp ie ,  227 So. 

2d 550 (Fla .  2d DCA 1969), the  cour t  held t h a t  the  prosecution 

i s  required t o  d i sc lose  only ,  ". . . those matters  which the ac- 

cused cannot, by reasonable d i l igence ,  otherwise a v a i l  himself 

o f . "  G i l l e sp i e  a t  555. The cour t  a l so  noted t h a t ,  " . . .  no 

i n t e l l i g e n t  concept of f a i rne s s  has ever been advanced which 

would r equ i r e  one s i d e  t o  prepare t he  case f o r  h i s  adversary, o r  

to  fu rn i sh  such adversary with evidence favorable t o  him when 

such evidence i s  o therwise reasonably ava i l ab le .  G i l l e sp i e  a t  

553. The be s t  evidence was the tapes themselves, not the  t ran-  

s c r i p t s .  The t r ansc r ip t s  were not  favorable evidence. The 

p e t i t i o n e r  had these  tapes ava i l ab le  and could have ea s i l y  had 

h i s  sec re ta ry  t r ansc r ibe  them. Any contention t h a t  such tran-  

s c r i p t i on  could be d i f f e r e n t  than t h a t  done by the prosecutor ' s  

sec re ta ry  lends f u r t h e r  support f o r  the pos i t ion  t ha t  these  

mate r ia l s  were work product.  Also, the  prosecutions '  sec re ta ry  

could not  c e r t i f y  t h a t  these  were accura te  t r a n s c r i p t s  of the  

tapes .  P e t i t i o n e r ' s  contention i s  without mer i t .  P e t i t i o n e r ' s  

convict ion and sentence should be affirmed. 



POINT THREE 

I T  WAS NOT ERROR FOR THE TRIAL COURT TO 
LIMIT PETITIONER FROM CROSS-EXAMINING 
WITNESS PARKS CONCERNING AN INVESTIGA- 
T I O N  BY TEIE VOLUS I A  COUNTY GRAND- JURY.  

P e t i t i o n e r  contends t h a t  t h e  t r i a l  cour t  e r r e d  i n  l i m i t i n g  

h i s  cross-examination of a  s t a t e  wi tness  concerning an i n v e s t i -  

ga t ion  by t h e  Volusia County grand-jury on charges of over- 

zealous enforcement of t h e  n a r c o t i c s  law. When p e t i t i o n e r  a t -  

tempted t o  i n q u i r e  of the  wi tness  concerning these  charges ,  t h e  

prosecut ion  objec ted  and t h e  t r i a l  cour t  r u l e d  t h a t :  

. . . Bare accusa t ions  of c r iminal  charges 
a r e  no t  admissible  f o r  the  impeachment of 
a  wi tness .  I th ink  t h e  exception i s  where 
i t  can be shown t o  t h e  cour t  t h a t  because 
of  p resen t  c r iminal  charges o r  inves t iga -  
t i o n s ,  a s  a  d i r e c t  r e s u l t  of those i n v e s t i -  
ga t ions  t h a t  t h e r e  i s  a  l i k e l i h o o d  t h a t  the  
wi tness  w i l l  t e s t i f y  favorable  t o  t h e  s t a t e  
i n  order  t o  seek p r e f e r r e d  t reatment  on those  
charges o r  i n v e s t i g a t i o n s ,  then t h a t  ma t t e r  
i s  admissible  and under these  circumstances 
the  reason with the  gene ra l  r u l e  t h e y ' r e  not  
admissible  i s  because i t ' s  so  easy t o  accuse 
people of  t h i n g s ,  t o  i n s t i g a t e  c r iminal  
charges a g a i n s t  a  wi tness  even f o r  t h e  pur- 
pose of d i s c r e d i t i n g  him i n  t h e  f u t u r e .  
(R 217). 

It  i s  we l l - e s t ab l i shed  t h a t  t h e  t r i a l  judge has wide d i s c r e t i o n  

i n  c o n t r o l l i n g  the  scope of cross-examination,  which i s  not  sub- 

j e c t  t o  review, absent  any c l e a r  abuse of t h a t  d i s c r e t i o n .  

Ov ia t t  v .  S t a t e ,  440 So.2d 646 (F la .  5 t h  DCA 1983); S i r e c i  v .  

S t a t e ,  399 So.2d 964 (F la .  1981); Mancebo v .  S t a t e ,  350 So.2d 

1098 (Fla .  1977) . A d i s c r e t i o n a r y  cur ta i lment  of  cross-examina- 

t i o n ,  before  i t  a c t u a l l y  exceed t h e  bounds of proper cross-exam- 

i n a t i o n ,  can be harmless e r r o r ,  i f  no p re jud ice  can be demon- 



s t r a t e d  by t h e  p e t i t i o n e r .  Coxwell v .  S t a t e ,  361 So.2d 148 

( F l a .  1978) . 
The p e t i t i o n e r  a t tempted t o  impeach wi tnes s  Parks by i n -  

q u i r i n g  a s  t o  charges  being i n v e s t i g a t e d  by t h e  Volusia  County 

grand- jury .  There were no charges  f i l e d  a g a i n s t  t h e  w i tnes s  and 

t h e r e  was no showing t h a t  p rosecu t ion  o f  t h e  w i tnes s  would be 

pursued.  The wi tnes s  d i d  n o t  s t a n d  t o  b e n e f i t  f o r  t e s t i f y i n g  

f avo rab ly  t o  t h e  s t a t e ,  such a s  a  w i tnes s  w i t h  charges  pending 

a g a i n s t  him would. The wi tnes s  w a s  a law enforcement o f f i c e r  

and t e s t i f y i n g  f o r  t h e  s t a t e  w a s  p a r t  of  h i s  j ob ,  i t  w a s  n o t  

w i th  t h e  i n t e n t  t o  r e c e i v e  len iency  from t h e  S t a t e  A t to rney ' s  

o f f i c e  on o t h e r  c u r r e n t  o r  r e c e n t  charges .  The t r i a l  c o u r t  d i d  

n o t  e r r  i n  l i m i t i n g  p e t i t i o n e r  i n  h i s  cross-examinat ion of  t h e  

w i t n e s s  i n  t h i s  a r e a .  



POINT FOUR 

THE TRIAL COURT D I D  NOT ERR I N  INSTRUCTING 
THE JURY ON THE LAW OF SUBSTANTIAL ASSIST- 
ANCE, SECTION 893.235, FLORIDA STATUTES. 

P e t i t i o n e r  contends t h a t  t h e  t r i a l  c o u r t  e r r e d  by g i v i n g  

an i n s t r u c t i o n  on t h e  S u b s t a n t i a l  Ass i s t ance  Law, s e c t i o n  893.135 

( 3 ) ,  F l o r i d a  S t a t u t e s ,  as reques ted  by t h e  s t a t e .  The s t a t e  r e -  

quested t h e  judge g i v e  t h i s  i n s t r u c t i o n  because t h e  defense  made 

an i s s u e  of  t h e  d e a l  s t r u c k  between t h e  s t a t e  and i t s  key w i t -  

n e s s ,  co-consp i ra tor  Robert LeMaire (R 999) .  R i c e ' s  counsel  ob- 

j e c t e d  t o  t h i s  proposed i n s t r u c t i o n  s t a t i n g ,  "I d o n ' t  b e l i e v e  

anybody knows what s u b s t a n t i a l  a s s i s t a n c e  means" (R 999) . The 

i n s t r u c t i o n  r eques t ed  by t h e  p rosecu t ion  and g iven  by t h e  c o u r t  

merely r e c i t e d  word f o r  word, s e c t i o n  893.135(3) ,  F l o r i d a  

S t a t u t e s  (R 1037-1038). The c o u r t  s t a t e d  t h a t  i t  would g i v e  

t h i s  i n s t r u c t i o n  because t h e  defendant  had pa in t ed  t h e  A s s i s t a n t  

S t a t e  At torney a s  an " u n f a i r  monster" f o r  making a d e a l  w i t h  M r .  

LeMaire. The c o u r t  h e l d  t h a t  t h e  s t a t e  was e n t i t l e d  t o  an i n -  

s t r u c t i o n  on t h e  law. The c o u r t  went on t o  say :  

I would ag ree  i f  t h i s  was an o rd ina ry  c a s e ,  
t h i s  should n o t  be  g iven  and t h e  only  r e a -  
son I w i l l  g i v e  i t  i n  t h i s  c a s e  i s  because 
a  l o t  has  been made of  t h e  f a c t  t h a t  t h e  
s t a t e  has  used i t  w i t h  LeMaire (R 1001) .  

A t  t h i s  p o i n t ,  p e t i t i o n e r  r a i s e d  t h e  p o s s i b i l i t y  t h a t  t h i s  i n -  

s t r u c t i o n  improperly r e f e r r e d  t o  p e t i t i o n e r ' s  r i g h t  t o  remain 

s i l e n t  (R 1002) .  The c o u r t  concluded t h a t  t h i s  was n o t  a  v a l i d  

concern,  and t h a t  t h e  i n s t r u c t i o n  should be g iven  t o  l e t  t h e  

j u r y  know t h a t  t h e  d e a l  which t h e  defense  a t t a c k e d  was a  l e g a l  

d e a l  (R 1005).  a 



P e t i t i o n e r  a s s e r t s  two grounds i n  suppor t  o f  h i s  con ten t ion  

t h a t  t h e  g i v i n g  o f  t h i s  i n s t r u c t i o n  was e r r o r .  The second ground 

i s  t h a t  t h e  i n s t r u c t i o n  l e n t  a u t h o r i t y  o r  credence t o  t h e  t e s t i -  

mony o f  w i tnes s  LeMaire. P e t i t i o n e r  i n i t i a l l y  no te s  t h a t  t h i s  

ground was never argued t o  t h e  t r i a l  c o u r t  a s  r e q u i r e d  by 3 .390(d) ,  

F l o r i d a  Rules of Criminal  Procedure ,  and t h e r e f o r e ,  p e t i t i o n e r  

i s  precluded from arguing  t h i s  theory  on appea l .  Furthermore,  

i n  l i g h t  o f  t h e  c o u r t ' s  i n s t r u c t i o n  t o  t h e  j u ry  t h a t  they a r e  t o  

independent ly  weigh t h e  c r e d i b i l i t y  of  each w i t n e s s e s '  tes t imony,  

t h e  o v e r a l l  j u r y  i n s t r u c t i o n s  n e g a t e  t h e  p r e j u d i c i a l  e f f e c t ,  i f  

any,  o f  t h e  i n s t r u c t i o n  i n  t h a t  r e g a r d .  

The p e t i t i o n e r ' s  c o n t e n t i o n  t h a t  t h i s  i n s t r u c t i o n  v i o l a t e d  

h i s  f i f t h  amendment r i g h t  t o  remain s i l e n t  by c a l l i n g  t o  t h e  

j u r y ' s  a t t e n t i o n ,  t h e  f a c t  t h a t  p e t i t i o n e r  had n o t  come forward 

and o f f e r e d  s u b s t a n t i a l  a s s i s t a n c e  t o  t h e  s t a t e  i s  no t  l o g i c a l .  

P e t i t i o n e r ' s  l o g i c  f a i l s  because,  be fo re  t h e  j u r y  would a sk  

themselves t h a t  q u e s t i o n ,  they would n e c e s s a r i l y  have t o  have 

concluded t h a t  t h e  p e t i t i o n e r  was g u i l t y .  I f  they  were n o t  a l -  

ready convinced o f  p e t i t i o n e r ' s  g u i l t ,  then  t h e r e  would b e  noth- 

i ng  f o r  t h e  p e t i t i o n e r  t o  come forward w i t h .  I f  they had a l -  

ready concluded p e t i t i o n e r  was g u i l t y ,  then  t h i s  i n s t r u c t i o n  

would no t  be  p r e j u d i c i a l  t o  t h e  p e t i t i o n e r .  

The p e t i t i o n e r  was t h e  one who made an  i s s u e  of  t h e  de- 

f e n d a n t ' s  d e a l  w i t h  LeMaire. S ince  t h e  p r o p r i e t y  o f  t h e  d e a l  

was made an  i s s u e ,  i t  was proper  f o r  t h e  t r i a l  c o u r t  t o  i n s t r u c t  

t h e  j u r y  on t h e  law concerning such d e a l s .  The judge merely 

r e a d  t h e  s t a t u t e  t o  t h e  j u r y .  Respondent r e s p e c t f u l l y  contends 

t h a t  t h e  g iv ing  o f  t h i s  i n s t r u c t i o n  was n o t  e r r o r .  P e t i t i o n e r  

- 19- 



has failed to demonstrate that reversible error occurred. 



POINT FIVE 

THE TRIAL JUDGE D I D  NOT ERR I N  DENYING TO 
G I V E  PETITIONER'S REQUESTED JURY INSTRUC- 
TION NUMBER 6 .  

P e t i t i o n e r  contends t h a t  the t r i a l  c o u r t  e r r e d  i n  n o t  giv-  

i ng  h i s  reques ted  ju ry  i n s t r u c t i o n  number 6 .  P e t i t i o n e r  contends 

t h a t  t h e  t r i a l  c o u r t  p roper ly  denied p e t i t i o n e r ' s  r e q u e s t ,  on 

t h e  b a s i s  t h a t  t h e  s t a t e  presen ted  competent, s u b s t a n i a l  ev i -  

dence t h a t  p e t i t i o n e r  d i d ,  i n  f a c t ,  consp i r e  w i th  co -consp i r a to r s  

o t h e r  than a l a w  enforcement o f f i c e r .  Furthermore,  p e t i t i o n e r  

had t h e  oppor tun i ty  t o  argue t o  t h e  ju ry  that t h e  l a w  s t a t e d  

t h a t  t h e  p rosecu t ion  must prove t h a t  p e t i t i o n e r  conspi red  w i t h  

persons o t h e r  than  l a w  enforcement o f f i c e r s .  P e t i t i o n e r ' s  con- 

ce rn  was two-fold; one, t h a t  t h e  in format ion  t h a t  p e t i t i o n e r  

a conspi red  w i t h  t h e  named co-conspi ra tors  and o t h e r  unknown per-  

sons  which p e t i t i o n e r  f e a r e d  could b e  i n t e r p r e t e d  a s  t h e  law en- 

forcement o f f i c e r s ,  and, t h a t  t h e  b a s i s  of h i s  defense w a s  t h a t  

he  had n o t  conspi red  w i t h  anyone o t h e r  than Agent Parks (R 997- 

998) .  

The p e t i t i o n e r  had t h e  oppor tun i ty ,  dur ing  argument, t o  

inform t h e  ju ry  who t h e  unknown person was, and t h a t  i f  t h e  

s t a t e  only proved t h a t  p e t i t i o n e r  conspi red  w i t h  Agent Pa rks ,  

then  no conspiracy w a s  proven (R 997) .  The t r i a l  c o u r t  was of 

t h e  op in ion  t h a t  t h e  g iv ing  of  p e t i t i o n e r ' s  reques ted  j u r y  i n -  

s t r u c t i o n  number 6 ,  would confuse t h e  j u r y ,  as t o  whether o r  n o t  

i t  w a s  a l lowable  f o r  Agent Parks t o  b e  an i n t e g r a l  p a r t  of t h e  

conspiracy (R 998).  C lea r ly ,  t h e  prosecut ion  proved t h a t  p e t i -  

t i o n e r  conspired w i t h  a t  l e a s t  LeMaire, when he d i scussed  how 



the transaction would occur, and later when he discussed driving 

back down to south Florida and returning with the additional 

four (4) kilograms of cocaine (R 5 2 0 - 5 2 4 ) .  Thus, there was no 

evidence to support petitioner's instruction, and the instruction 

would only serve to confuse the jury. 

Petitioner contends that the denial of this request for 

jury instruction was not error. If it was error, it was, at best, 

harmless. Petitioner's conviction and sentence should be affirmed. 



CON CLUS'I'ON 

Based on t h e  arguments and a u t h o r i t i e s  p re sen ted  h e r e i n ,  

respondent r e s p e c t f u l l y  p rays  t h i s  honorable  c o u r t  a f f i r m  t h e  

d e c i s i o n  of t h e  D i s t r i c t  Court of  Appeal,  F i f t h  D i s t r i c t .  
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