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STATEMENT OF THE CASE 

This  cause  came on b e f o r e  t h e  Court f o r  hear ing  on 

P e t i t i o n  f o r  W r i t  o f  Habeas Corpus f i l e d  by t h e  a p p e l l a n t .  

A hea r ing  was he ld  on A p r i l  17 ,  1984, based on an E x t r a d i t i o n  

Warrant i s s u e d  by t h e  O f f i c e  of tile Governor of t h e  S t a t e  of 

F l o r i d a ,  a l l e g i n g  t h a t  t h e  respondent  he re in  committed t h e  

o f f e n c e  of  t h e f t  of p rope r ty ,  second degree ,  on October 1 6 ,  1983, 

i n  t h e  C i t y  of  Headland, County of Henry, S t a t e  of Alabama, 

a l l e g i n g  t h e  t h e f t  of t e n  t o n s  of n i t r o g e n  f e r t i l i z e r .  ( R - 1 0 ) .  

Respondent 's  P e t i t i o n  f o r  W r i t  o f  Habeas Corpus a l l e g e d  t h a t  he 

was n o t  p r e s e n t  i n  t h e  S t a t e  of Alabama a t  t h e  t ime of t h e  

a l l e g e d  crime and was t h e r e f o r e  no t  a  f u g i t i v e  from j u s t i c e .  

On May 4 ,  1984, t h e  C i r c u i t  Court  of Holmes County, F l o r i d a ,  

found t h a t  no l e g a l  reason  ba r r ed  e x t r a d i t i o n .  ( R - 1 2 )  Respondent 

appealed t o  t h e  F i r s t  D i s t r i c t  Court  of Appeal. A f t e r  i n i t i a l  

and supplemental  b r i e f s  were f i l e d , t h e  F i r s t  D i s t r i c t  i s sued  

i t s  op in ion  r e v e r s i n g  and remanding t o  t h e  t r i a l  c o u r t .  



STATEMENT OF THE FACTS 

The State of Alabama submitted an Application for 

Extradition ( - 1 .  After an examination of this Application, 

the Office of the Governor of the State of Florida issued a 

Warrant of rendition (R-10). The respondent filed a Petition 

for Nrit of Habeas Corpus, alleging that he was not present in 

the State of Alabama at the time of the alleged crime. Upon 

hearing before the Circuit Court of Holmes County, Respondent 

offered testimony of numerous witnesses as to his presence in 

Holmes County, Florida, on the date of the alleged crime in 

Alabama (T-3/18), and one witness from Alabama who was a witness 

to the crime who alleged that Mr. Josey was not present there. 

(T-18/20). The only evidence offered by the State was the 

rendition warrant from the State of Alabama. 



ISSUE 

THE FIRST DISTRICT COURT OF APPEAL 
CORFSCTLY HELD THAT THE DEMAND FOR 
EXTRADITION REQUIFSD BY SECTION 
941.03 CANNOT, STANDING ALONE, BE 
DEEMED COMPETENT EVIDENCE TO CFSATE 
A CONFLICT ON THE ISSUE OF FUGITIVITY 
IN A HABEAS CORPUS PROCEEDING CONTES- 
TING EXTRADITION: AND, CORRECTLY 
DECIDED THAT THE HOLDING OF BRUNELLE 
V. NORVELL, 433 S0.2D 19 (FLA. 4th 
DCA, 1983) IS INCONSISTENT WITH THE 
FUNDAMENTAL RIGHT OF A FUGITIVE TO 
CHALLENGE THE FACTUAL ISSUE OF FUGI- 
TIVITY IN A HABEAS CORPUS PROCEEDING. 

ARGUMENT 

Counsel for Respondent has researched the cases cited 

in Petitioner's brief, and found not one single case which states 

that the documents on which a Warrant in Extradition is based 

and the Warrant itself constitutes a conclusive case against 

which there is no defense. Granted, occasionally the rules of 

evidence seemed strained as in Smith v. State of Idaho, 373 F.2d 

149 (9th Cir. 1967), in which the court received six Affidavits 

and a Deposition. Nothing in that case indicates that using 

AFfidavits was questioned. If the State's position in this 

matter is upheld, it means simply that there is no defense to 

extradition, other than patent irregularity or insufficiency 

of the documentation. The issue of whether or not the accused 



i s  a  f u g i t i v e  i s  no longe r  a  defense  t o  e x t r a d i t i o n  i n  t h e  S t a t e  

of F l o r i d a .  

CONCLUSION 

The F i r s t  D i s t r i c t ' s  d e c i s i o n  below should be upheld,  

and t h e  t r i a l  c o u r t ' s  o r d e r  denying habeas r e l i e f  should be 

reversed .  
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