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STATEMENT OF THE CASE AND FACTS 

These Appellees adopt the  t r i a l  c o u r t ' s  Findings 

of Fact a s  t h e i r  statement of the  f a c t s .  

FINDINGS OF FACT 

1. On J u n e 1 5 ,  1983, James E .  White, age 15,  

drowned while swimming i n  the  Rainbow River a t  the  Dunnellon 

City Beach i n  Marion County, Flor ida .  

2 .  P l a i n t i f f s  Erwin and Susan White a r e  the  

surviving parents  and next of kin of James E .  White. 

3.  The body of James E .  White was taken t o  

Munroe Regional Medical Center i n  Ocala, Florida,  where 

defendant Keith Gauger, an inves t iga to r  f o r  t he  Medical 

Examiner's Office f o r  t he  F i f t h  Medical Examiners D i s t r i c t  

of the  S t a t e  of Flor ida ,  had a conversation with Erwin White 

p r i o r  t o  t he  body of James E .  White being t r ans f e r r ed  t o  

Leesburg, Lake City,  Flor ida .  

4 .  During t h a t  conversation, Erwin White 

inquired of defendant Gauger whether o r  no t  the re  was any 

ind ica t ion  of any foul  p lay  o r  any s t rugg le  and, according 

t o  Erwin White, was t o l d  by defendant Gauger t h a t  t he re  was 

no such ind ica t ion  and t h a t  the  death l l . .  . according t o  t he  

po l ice  r epo r t  and t he  rescue squad r epo r t  was j u s t  a simple 

accident  drowning.. . . (Deposition of Erwin White page 18, 

l i n e  9 ,  e t  seq. ) After  learning t h i s ,  Erwin White advised 



defendant Gauger t h a t  he d id  not  want an autopsy performed 

on the  body. ~o twi ths t and ing  t h i s  object ion t o  an autopsy, 

defendant Gauger advised Erwin White t h a t  an autopsy was 

required under s t a t e  law. (Erwin white deposition page 17, 

l i n e  7, e t  seq. and page 21, l i n e s  1-22.  ) Defendant Gauger 

t e s t i f i e d  a t  h i s  deposition t h a t  h i s  reco l lec t ion  of t h i s  

conversation was d i f f e r e n t  from t h a t  of Erwin White. 

5. That Assis tant  S t a t e  Attorney James W. 

P h i l l i p s ,  sometime between April and October, 1983, made a 

request  t h a t  autopsies be performed on a l l  drowning victims 

i n  Marion County, Florida,  and t e s t i f i e d  t h a t  h i s  author i ty  

fo r  t h i s  request  was Section 925.09, Florida S ta tu tes .  

6 .  That Assis tant  S t a t e  Attorney P h i l l i p s  had no 

knowledge of the  f a c t s  and circumstances surrounding the  

death of James E .  White p r io r  t o  t he  autopsy being performed 

on h i s  body. 

7. Notwithstanding the  object ion of Erwin White 

t o  the  autopsy being performed on the  body of James E.  

White, a f u l l  autopsy was performed by defendant Techman. 

8 .  That defendant Techman did  not know the  

corneae had been removed from the  body of James E .  White 

u n t i l  it had been del ivered t o  him i n  Leesburg, Florida,  and 

the  corneae were removed p r io r  t o  the  body being transported 

t o  Leesburg. 

9. On Ju ly  11, 1983, a t  approximately 2:00 a.m., 

Anthony Wayne Powell, a 20 year o ld  s ing l e  male, and the  son 



of p l a i n t i f f s  Wade and Freda Powell, was severe ly  i n j u r e d  as  

a passenger i n  a motor v e h i c l e  c o l l i s i o n .  He was admitted 

t o  defendant,  Munroe Regional Medical Center,  a t  approxi- 

mately 4:49 a.m. and pronounced dead a t  t h a t  t ime. 

10. P l a i n t i f f ,  Wade Powell, a f t e r  being n o t i f i e d  

of h i s  s o n ' s  acc iden t ,  i d e n t i f i e d  t h e  body of Anthony W. 

Powell a t  t h e  h o s p i t a l  a t  approximately 5:15 a.m. on 

J u l y  11 ,  1983, and t h e r e a f t e r  he and h i s  wife ,  Freda Powell, 

went i n t o  an adjacent  wai t ing  room where they  remained u n t i l  

7:30 a.m. 

11. A t  approximately 6:30 a.m., t h e  corneas of 

Anthony Wayne Powell were removed by a t echn ic ian  under t h e  

d i r e c t i o n  of  defendant D i s t r i c t  Medical Examiner, William H. 

Shutze, a t  defendant,  Munroe Regional Medical Center ,  while 

t h e  p l a i n t i f f  p a r e n t s ,  Wade and Freda Powell, waited i n  an 

adjacent  wai t ing  room. 

12. No one asked t h e  p l a i n t i f f  p a r e n t s ,  Wade and 

Freda Powell, whether they  had any ob jec t ion  t o  t h e  removal 

of t h e i r  son t  s cornea,  o r  whether they  consented t o  same. 

13. Had they  been asked, t h e  p l a i n t i f f  p a r e n t s ,  

Wade and Freda Powell, would have objec ted  t o  and would n o t  

have consented t o  removal of t h e i r  son ' s  cornea.  

14. A t  approximately 7: 30 a.m. , p l a i n t i f f s ,  Wade 

and Freda Powell, l e f t  t h e  h o s p i t a l ,  unaware t h e i r  s o n ' s  

cornea had been removed. 



15. That it is the policy of the Office of the 

Medical Examiner not to solicit objections to corneal 

removal or to advise next of kin of the intent to remove 

corneae. 

16. That no one associated with the Office of the 

Medical Examiner knew of a patient in need of a cornea 

except that the Intervenor eye banks had disseminated 

information that there is always a need for corneae for 

transplant. 

17. That one of the corneae removed from the body 

of James E. White was not used for transplantation but for 

some other purpose and the other was transported to the 

State of New York and transplanted into a patient in that 

state. 

The plaintiffs/appellees filed actions seeking 

damages and a declaration that Section 732.9185, Florida 

Statutes, the statute pursuant to which the defendants acted 

in this case, is unconstitutional. That section provides: 

732.9185 Corneal removal by medical 
examiners. -- 

(1) In any case in which a patient 
is in need of corneal tissue for a 
transplant, a district medical examiner 
or an appropriately qualified designee 
with training in ophthalmologic 
techniques may, upon request of any eye 
bank authorized under s. 732.918, pro- 
vide the cornea of a decedent whenever 
all of the following conditions are met: 

(a) A decedent who may provide a 
suitable cornea for the transplant is 



under t h e  j u r i sd i c t i on  of  the  medical 
examiner and an autopsy i s  required i n  
accordance with s.  406.11. 

( b )  No object ion by t he  next  of 
k in  of t he  decedent i s  known by the  
medical examiner. 

( c )  The removal of t he  cornea w i l l  
not  i n t e r f e r e  with t he  subsequent course 
of  an inves t iga t ion  o r  autopsy. 

( 2 )  Neither t he  d i s t r i c t  medical 
examiner nor h i s  appropr ia te ly  qua l i f i ed  
designee nor any eye bank authorized 
under s. 732.918 may be held l i a b l e  i n  
any c i v i l  o r  cr iminal  ac t ion  o r  f a i l u r e  
t o  obta in  consent of  t he  next of  kin. 

Both t he  p l a i n t i f f s  and t he  defendants f i l e d  motions fo r  

summary judgment. The t r i a l  cour t  granted summary judgment 

i n  favor of t he  p l a i n t i f f s ,  and held the  s t a t u t e  unconstitu- 

t i o n a l .  

The t r i a l  cou r t  found t h a t ,  while the  purpose of 

the  cornea removal s t a t u t e  was commendable, it was i nva l id  

because it f a i l s  t o  meet cons t i t u t i ona l  requirements. The 

cour t  noted t h a t  t he  s t a t u t e  was unconst i tu t ional  because it 

d id  not  require  no t ice  t o  next of  k in  of  the  proposed 

removal, and d id  not  requ i re  t he  consent of t he  decedent, 

while l i v i n g ,  o r  the  next of  k in  a f t e r  death. The cour t  

found, among other  conclusions, t h a t :  

2. That Florida S t a tu t e s  732.9185 -- "Cornea Removal Law, !I i s  f a c i a l l y  
unconst i tu t ional  f o r  t he  following 
reasons : 

a .  P l a i n t i f f s  have a  r i g h t  
t o  receive ,  possess and dispose of t h e  
body of t h e i r  sons i n  t h e  same condit ion 
as  h i s  death l e f t  i t ,  except f o r  the  
r e s u l t s  of a  lawful autopsy. 



b. This right is an 
intimately personal and fundamental one 
implicit in the concept of ordered 
liberty and may not be transgressed or 
interfered with by State action without 
a compelling state interest. 

d. Section 732.9185 deprives 
plaintiffs of this right without 
affording them procedural or substantive 
due process of law guaranteed by the 5th 
and 14th Amendments to the United States 
Constitution .... 

f. Removal of the corneae 
from the remains of their son without 
notice to them and without their consent 
and against their wishes and desires is 
an unconstitutional invasion of 
Plaintifft s rights of privacy under the 
4th and 14th Amendments of the United 
States Constitution and ~rticle I, 
Section 23 of the Constitution of the 
State of Florida. The right of 
Plaintiffs to receive, possess and 
dispose of the remains of their son in 
the same condition as death left them is 
an intimate personal right which is 
fundamental and implicit in the concept 
of ordered liberty. Moore v. City of 
Cleveland, 431 U.S. 494, 97 S.C~. 1932, 
52 L.Ed 2d 531 (1977); Roe v. Wade, 410 
U.S. 113, 93 S.Ct. 7 0 5 , 3 5 - ~ . ~ m d  147 - 

(1973); Lovinq v. virginia, 388 U.S. 1, - 
87 S.Ct. 1817, 18 L.Ed 2d 1010 (1967); 
Griswold v. - Connecticut, 381 U.S. 479; 
85 S.Ct. 1678, 14 L.Ed 2d 510 (1965); 
Sotto v. Wainwright, 601 F.2d 184 (5th 
Cir. lT79). 

3. There is no compelling state 
interest in the removal of cornea from 
deceased persons, without consent from 
the next of kin, which outweighs the 
rights of the surviving next of kin to 
possession and disposition of the 
deceased's body in the same condition as 
when death occurred. 



The Court 's  order granting summary judgment was 

entered on August 23,  1985. The S t a t e  of ~ l o r i d a  appealed, 

and the  cause was c e r t i f i e d  t o  be of g rea t  publ ic  importance 

by the  F i f t h  D i s t r i c t  Court of Appeal. This Court has 

handled the  matter on an expedited bas i s .  



SUMMARY OF THE ARGUMENT 

The challenged s t a t u t e  authorizes medical 

examiners t o  remove corneas from decedents without f i r s t  

not i fy ing next of kin of t h e i r  in ten t ion  t o  do so,  without 

f i r s t  inquir ing whether there  i s  an object ion from next of 

kin,  and without f i r s t  requir ing consent of next of kin t o  

t he  removal. The in t rus ion  authorized by the  challenged 

s t a t u t e  v io l a t e s  substantive due process protect ions  because 

the  deceased's next of kin have a  fundamental i n t e r e s t  i n  

t h e i r  decedent 's remains which is  cons t i t u t i ona l ly  

protected.  Like other  recognized fundamental i n t e r e s t s ,  it 

a r i s e s  i n  the  context  of the  family re la t ionsh ip .  I t  

embodies soc i e t a l  values and it i s  informed by r e l i g ious  

b e l i e f s .  I t  involves matters of personal choice which 

should be exercised f r e e  from governmental in ter ference.  

This i n t e r e s t  may be var iously  described as  a  l i b e r t y  

i n t e r e s t ,  a  privacy i n t e r e s t  o r  a s  a  property i n t e r e s t .  The 

nature of t he  character iza t ion i s  not  of primary importance, 

because the  i n t e r e s t  described i s ,  by i t s  nature,  unique. 

What i s  important i s  t h a t  t h i s  socie ty ,  and i n  f a c t  a l l  

socie ty ,  has recognized the  fundamental i n t e r e s t  t h a t  the  

l i v i n g  have i n  the  proper d i spos i t ion  of t h e i r  dead. 

The nature of the  re la t ionsh ip  between the  family 

and the  deceased cannot be determined without reference t o  

r e l i g ious  and family values. The di f ference  between the  

human cadaver and an animal carcass is  seen as  the  



difference between what is sacred, hence what is to be 

treated with unfailing reverence, and that which is of 

value, and which may be utilized in any manner suited to its 

worth. 

The description of the interest of the next of kin 

in their decedent's remains as a liberty interest does not 

totally define the interest involved. However, it serves to 

emphasize the traditional societal, personal and religious 

values involved, and it underscores the importance that such 

values have in the family's decision concerning the proper 

disposition of the remains. Religious objection is not 

limited to those who belong to an organized religion that 

has a standing objection to the removal of tissue or organs 

before burial. Even those who do not have a religious 

objection have a fundamental interest in their decedent's 

remains. This interest is fundamental because the decision 

concerning how a decedent's remains are to be treated is an 

important and personal choice for any family. The sanctity 

of the family is constitutionally protected because that 

institution is deeply rooted in our nation's history and 

tradition. It is through the family that we pass along many 

of our most cherished values, moral and cultural. The 

United States Supreme Court has long recognized that freedom 

of personal choice in matters of marriage and family is one 

of the liberties protected by the Constitution. 

The challenged statute is an infringement of the 

fundamental interest the next of kin has in the decedent's 



remains. By allowing the removal of corneas without 

reference to family preferences, the statute gives the 

government veto power over family values in this most 

important area. This intrusion violates the fundamental 

interest involved. 

No compelling state interest exists to justify the 

government's intrusion. While it is laudable to restore 

sight to the blind, the government has a less restrictive 

alternative for doing so: voluntary donation. Most other 

states have not chosen the intrusive cornea collection 

scheme adopted in Florida. Sight can still be restored to 

the blind under a system of voluntary donation, although a 

less intrusive statute may reduce the supply of corneas and 

cause delays in transplant operations. That delay, even if - 
it occurs, does not justify the intrusion on fundamental 

rights which the challenged statute authorizes. 

The statute is also invalid because it denies the 

next of kin due process of law. The interest which the next 

of kin has in the decedent's remains is an interest 

sufficient to trigger due process protection. Once it is 

established that an interest sufficient to trigger due 

process protections exists, the inquiry shifts to whether or 

not the person with the protected interest received notice 

and opportunity to be heard in opposition to the proposed 

taking. The fundamental requirement of due process of law 

is notice and opportunity to be heard. The hearing must be 

at a meaningful time and in a meaningful manner. The 



challenged statute is invalid because, while it acknowledges 

the right to object, that right cannot be meaningfully 

exercised, given the statutory scheme. No notice is given 

to the next of kin that the decedent's corneas will be 

removed. No inquiry is made concerning objection. No 

meaningful opportunity exists for the next of kin to 

register their objection. Therefore, the statute is 

invalid, as it violates procedural due process restraints. 

Finally, the trial court's order should be 

affirmed, and the statute invalidated, for the other reasons 

enumerated in the trial court's order. 



ARGUMENT 

SECTION 732.9185, FLORIDA STATUTES I S  
UNCONSTITUTIONAL BECAUSE I T  VIOLATES 
SUBSTANTIVE DUE PROCESS REQUIREMENTS. 

The challenged s t a t u t e  authorizes medical 

examiners t o  remove corneas from decedents without f i r s t  

no t i fy ing  next  of  k in  of t h e i r  i n t en t ion  t o  do so ,  without 

f i r s t  inqu i r ing  whether t he re  i s  an object ion by next  of 

kin,  and without f i r s t  r equ i r ing  consent of next  of k in  t o  

the  removal. The s t a t u t e  provides t h a t  i f  t he  medical 

examiner knows of an object ion he may not  remove the  

corneas.  However, s ince  t h e  r i g h t  t o  ob jec t  recognized by 

the  s t a t u t e  cannot meaningfully be exercised i n  t he  absence 

of no t ice ,  f o r  t he  purposes of determining whether t he  

s t a t u t e  v i o l a t e s  substant ive  due process protec t ions ,  t he  

i s sue  i s  whether t he  cons t i t u t i on  prevents t he  government 

from removing corneas from a  decedent over the  object ion of 

I/ the  decedent I s  next of kin.- 

The governmental i n t ru s ion  authorized by the  

challenged s t a t u t e  is  the  removal of corneas from a  deceased 

1/ This b r i e f ,  of course, assumes t h a t  a  decedent d id  not  - 
donate h i s  corneas, before death, a s  provided by s t a t u t e .  
The procedural due process considerat ions ra i sed  by t he  
s t a t u t e s  f a i l u r e  t o  provide f o r  no t ice  and opportunity t o  be 
heard w i l l  be discussed i n  Issue 11. 



family member. The intrusion authorized by the challenged 

statute violates substantive due proceess protections 

because the deceased's next of kin have a fundamental 

interest in the decedent's remains which is constitutionally 

protected. Courts have had difficulties in defining this 

interest in commonly accepted commercial terms. That is not 

because it does not exist, but is because the fundamental 

interest that parents have in their dead child's remains 

cannot be adequately expressed in the terms we commonly use 

to describe commercial property. \ 

The existence of a parent ' s fundamental interest 
in the remains of their dead child is a matter of common 

experience. This interest shares aspects of other, more 

widely recognized fundamental interests. Like other 

recognized fundamental interests, it arises in the context 

of the family relationship. It embodies societal values and 

it is informed by religious beliefs. It involves matters of 

personal choice which should be exercised free from govern- 

mental interference. This interest may be variously charac- 

terized as a liberty interest, a privacy interest, or as a 

property interest. The nature of the characterization is 

not of primary importance, since the interest described is 

by its very nature unique. What is important is that this 

society, and in fact all society, has recognized the 

fundamental interest that the living have in the proper 

disposition of their dead. 



An examination of the history of that relationship 

is appropriate at this juncture because it underscores the 

fact that the interests involved here have always been 

viewed as fundamental by organized society. The trial 

court, in its order, recognized the fundamental values 

implicated here. 

since the beginning of time man has 
regarded the control, possession and 
custody of the body and remains of a 
deceased family member as a basic and 
cherished right. There are deep 
religious, moral and philisophical 
beliefs and convictions upon which this 
view is predicated. 

Order at 4. 

As the trial court recognized, manls reverence for 

the dead has historical antecedents which date back to his 

earliest days. One of primitive man1 s fundamental beliefs 

concerning death was that of llanimism,ll a belief that humans 

had souls or spirits distinct an separate from the body. 

Randall and Randall, "The Developing Field of Human Organ 

TransplantationIf1 5 Gonzaga L.Rev. 20, 22 (1969). Death was 

not considered an inseparable barrier to the ultimate 

reunion of body and soul. The relationship was viewed 

several ways. Some thought the soul hovered over the body, 

watching it decompose. Others believed in a vengeful spirit 

who would smite the living if the body was not properly 

buried. - Id. Mutilation was considered, by some, as a 

process that could mean irreparable damage to the soul or 

the relationship of body and soul. As a consequence, early 

man was understandably relunctant to perform any act on the 



body which might anger the  s p i r i t  o r  hinder i t s  poss ib le  

resurrec t ion.  - Id.  a t  23.  

Egyptian thought ca r r i ed  over t he  I' animi s m "  

concept i n  t he  p rac t i ce  of mummification. Id. In ancient  

Greece d i sec t ion  was looked down upon, due t o  a  Grecian 

be l i e f  i n  t h e  sou ls '  u l t imate  reunion with the  body. The 

Greeks believed t h a t  many gods t r i e d  t o  save a mortal bu t ,  

i f  t h a t  f a i l e d ,  he would be s en t  t o  Hades were admittance 

was predicated upon presenta t ion of a  properly buried body 

which could be reuni ted  with t he  i nd iv idua l ' s  sou l .  - Id.  

The Romans followed t h i s  b e l i e f  and had g rea t  respec t  fo r  

t he  dead human body. - Id.  With t he  advent of Chr i s t i an i t y  

t h e  idea  arose t h a t  the re  was something sac re l ig ious  about 

d i s sec t ion ,  and t h e  p rac t i ce  was no t  followed o f f i c i a l l y  f o r  

almost a thousand years  t he rea f t e r .  - Id.  

This h i s to ry  demonstrates t h a t  t he  i n t e r e s t  

inf r inged i n  t h i s  case was recognized a s  fundamental i n  

o ther  places and a t  o ther  times. The r i g h t  a t  i s sue  here i s  

not  a  recent  crea t ion.  The family has always had a s t rong 

i n t e r e s t  i n  the  proper d i spos i t ion  of t he  remains of t h e i r  

deceased family members. 

The death of a  family member has a  severe impact 

on t h e  family. 

Though a person 's  death i s ,  of a l l  t h a t  
happens t o  him, t h a t  i n  which he i s  most 
alone, it always and everywhere arouses 
t he  s t ronges t  s o r t  of soc i a l  i n t e r e s t  
and i n i t i a t e s  complex responses of 
communal a c t i v i t y ,  of which proper 
b u r i a l  i s  one of t he  ch i e f .  



P.  Quay, "Ut i l i z ing  t h e  ~ o d i e s  of t h e  Dead, 28 S t .  Louis 

L . J .  889, 900 (1984). The duty t o  see  t h a t  t h e  corpse i s  

d e a l t  with properly f a l l s  f i r s t  upon t he  family, a s  t h e  

ba s i c  s o c i a l  group and t h e  one containing those with whom 

t h e  deceased had t h e  c l o s e s t  na tu r a l  bonds. - Id. This duty 

of t h e  family i s  heavi ly  influenced by t h e  r e l i g ious  b e l i e f s  

of t he  deceased, t he  family, and t h e  community. - Id.  a t  901. 

The nature  of t h e  l e g a l  r e l a t i onsh ip  between t h e  

family and t h e  deceased cannot be determined without 

reference  t o  r e l i g ious  and family values.  

Most r e l i g ions  i n  t h e  world hold t h a t  
t h e  remains of a  deceased must be t r e a t -  
ed with honor and respec t .  

Kohn v. United S t a t e s ,  591 F.Supp. 568 (E .D .N .Y.  1984) a f f t d  - -  
760 F.2d 253 (1985). The sense of t h e  s a n c t i t y  o r  sacred- 

ness of human remains i s  no t  r e s t r i c t e d  t o  any one r e l i g i o u s  

t r a d i t i o n ,  o r  even t o  a l l  co l l e c t i ve ly ,  though it may seem 

2/ most a t  home i n  a  r e l i g ious  context .  Quay, supra,  a t  903.- 

2/ M r .  J u s t i c e  Cardozo recognized t h e  importance of t h i s  - 
s a n c t i t y  i n  Yome v. Gorman, 242 N.Y. 395, 152 N.E. 126, 
(1926),  where the-cour t  was c a l l e d  upon t o  decide i f  an 
in junc t ion  was properly i ssued aga ins t  those who sought t o  
prevent a  wife from d i s i n t e r r i n g  t h e  body of he r  husband 
from a  ca tho l i c  cemetary and moving it t o  a  p l o t  i n  a  non- 
ca tho l i c  cemetary. He examined t h e  competing i n t e r e s t s  of 
t he  soc ie ty ,  church and family and declared: 

A benevolent d i s c r e t i on ,  g iv ing heed t o  a l l  those 
promptings and emotions t h a t  men and women hold 
f o r  sacred i n  t h e  d i spos i t i on  of t h e i r  dead, must 
render judgment a s  it appraises  t h e  worth of t h e  
competing forces .  

242 N.Y.  a t  402, 152 N.E .  a t  128 (1926).  



The treatment  t o  be accorded t h e  corpse i s  of 

spec i a l  importance i n  a l l  fami l ies  and t o  humanity a t  l a rge .  

The deepest  roo t s  of t h e  unconscious a r e  touched by what i s  

done o r  permitted t o  be done with human remains. - Id.  a t  

904. 

Yet we f e e l  a g r e a t  ambivalence when 
standing beside t h e  corpse of a loved 
one. We somehow des i r e  t o  see  i n  those 
remains a weak y e t  t r u e  bond between 
ourselves and t he  person who died;  bu t  
i n  f a c t  t h e  corpse seems more l i k e  a 
g r e a t  s tone door shu t  forever  aga ins t  
h i s  presence. Yet, even these  remains, 
which we cannot recognize a s  t r u l y  human 
any longer ,  were once p a r t  of a man and 
s t i l l  somehow share  t he  imprint  of h i s  
soul .  

There i s  a mystery here before which we 
s tand unabashed and i n  awe. Not i n  
s p i t e  of t h e  mystery t h a t  i s  death bu t  
because of i t ,  t h e  corpse i s  e n t i t l e d  t o  
reverence -- desp i te  our awareness t h a t  
what we revere i s  already decaying. 
Something a t  t h e  roo t s  of our own being 
demands t h a t  we t r e a t  t h e  corpse with 
reverence. 

Id.  a t  902. - 

The d i f fe rence  between t h e  human cadaver and an 

animal carcass  i s  seen a s  t h e  d i f fe rence  between what i s  

sacred,  hence what i s  t o  be t r e a t e d  with un fa i l i ng  

reverence, and t h a t  which i s  of value,  and which may be 

u t i l i z e d  i n  any manner s u i t e d  t o  i t s  worth. - Id.  a t  903. 

That d i f fe rence  should not  be ignored i n  t h i s  context .  I f  

we f a i l  t o  take  adequate account of t r a d i t i o n a l  family 

values and t r e a t  cadaver t i s s u e s  and organs simply a s  

commercial proper ty ,  we w i l l  c h a r t  a course f o r  t h e  fu tu r e  



which is fraught with danger. The use of cadavers as 

sources of tissues and organs needed for transplantation is 

not wrong. But how we decide when and how we will permit 

the government to obtain tissue and organs for transplant is 

one of the important ethical questions of our age. 

The theological, moral and ethical questions 

raised by the taking of organs from human remains without 

permission of next of kin should not be swept aside in the 

constitutional analysis of he validity of statutes which 

authorize such takings. 

Is it only an unsophisticated 
aestheticism, or a reason more profound, 
that senses something possibly akin to 
cannibalism in the flying of a dying 
youth to a distant transplant center for 
use of his kidneys, liver, heart, lungs 
and skin? Such questions are hardly 
asked, let alone answered. The noisy 
rush to the scientific wonder of 
transplantation blurs the questions 
perhaps implicit in Sir Theodore Fox's 
admonition: If. . .We shall have to learn 
to refrain from doing things merely 
because we know how to do them." 

D. Louisell, The Procurement of Organs and 

Tran~plantation,~~ 64 Northwestern L.Rev. 607, 622 (1970). 

It is in this context, not in the context of traditional 

notions of commercial property, that the fundamental nature 

of the interest infringed here must be defined. 

A. The Decedent's Next Of Kin Have A 
Constitutionally Protected Religious 
Liberty Interest In His Remains. 

The description of the interest of the next of kin 

in the remains of their deceased as a liberty interest does 



not totally define the interest involved. However, such a 

description emphasizes the influence of traditional 

societal, personal and religious values on this interest, 

and it underscores the importance that such values have in 

the family's decision concerning the proper disposition of 

the remains. 

The nature of the religious liberty interest 

infringed by the intrusion will necessarily differ from 

individual to individual, depending on belief. Although 

religious beliefs differ, it is a fair statement to say that 

individuals do object to removal of tissue and organs from 

their deceased family members on religious grounds. The 

orthodox Jewish position is perhaps the clearest. 

Deuteronomy 21:22-23 (the entire body should be interred). 

Judaism believes in the principle that 
body and soul are sacred because both 
are the handwork of God and hence are 
entitled to reverence. [Citations 
omitted. ] In accordance with this 
premise Jewish law teaches that the 
whole body should be buried, and that if 
the parts have been removed, for exami- 
nation or otherwise, they must be 
returned and buried with the whole body. 

Kohn v. United States, 591 F-Supp. 568 (E.D.N.Y. 1984) aff'd - -  

760 F.2d 253 (1985). In Kohn, the Court examined the law in 

the United States concerning the rights of the next of kin 

in the deceased's remains and concluded: 

In other words the next of kin have an 
interest in the respectful treatment of 
the corpse, and in the case of those 
holding the views such as plaintiffs, an 
interest akin to that pr6tected t& 
First ~rnenxnt, 



591 F.Supp. at 573 (emphasis added). 

Religious objection is not limited to those who 

belong to an organized religion that has a standing 

objection to the removal of tissues or organs before burial. 

Although there may be no formal 
objection by the different religious 
authorities to removal of organs from 
cadavers from transplantation, 
individuals may object to removal of 
organs on the ground that it violates 
their own religious beliefs. A 
fundamentalist Christian, for example, 
might believe organ removal is 
inconsistent with the principle of 
bodily resurrection, even though 
Catholic theologians are to the 
contrary. A Jehovah's Witness or a 
Christian Scientist might object to the 
shedding of blood or the surgical 
operation. Or a person might have some 
unorthodox eschatological belief which 
would be offended by removal. 

Sanders and Dukeminier, "Medical Advance and Legal Lag: 

Hemodyalysis and Kidney Tran~plantation,~~ 15 UCLA L.R. 357, 

The religious interests present here are similar 

to, and at least as compelling as, those at issue in 

Wisconsin v. - Yoder, 405 U.S. 205, 92 S.Ct. 1526, 23 L.Ed. 15 

(1972). In Yoder, the Court held that the ~irst and 

Fourteenth Amendments prevent a state from compelling Amish 

parents to cause their children, who graduated from the 

eighth grade, attend formal high school at age 16. Chief 

Justice Burger, writing for the Court, noted that the state 

has the power to make reasonable regulations for the control 

and duration of basic education. However, the Court found 



that the regulation at issue there impinged on fundamental 

rights and interests. The Court struck it down. 

Similarly, in Pierce v. - Society - of Sisters, 268 

U.S. 510, 45 S.Ct. 571, 69 L.Ed. 1070 (1925), the Court 

found that a state statute compelling attendance in a public 

school from age eight to age 16 unreasonably interfered with 

the interests of parents in directing the rearing of their 

offspring, including their education in church-operated 

schools. The Court found the values of parental direction 

of the religious upbringing and education of children has a 

high place in our society. 

The situation presented here is similar to Yoder 

and Pierce in several respects. Both involve the relation- 

ship between parent and child and both involve important 

aspects of religious belief. The decision which should be 

protected from governmental veto in this case is not how the 

child should be educated in preparation for life. It is the 

more traumatic decision of the proper preparation of the 

child's remains in death. The interests involved in this 

decision are no less fundamental than those involved in 

Yoder and Pierce. 

Even Sanders and Dukeminier, who proposed the 

adoption of the type of statute which is challenged here, 

(15 UCLA L-Rev. at 410-413), recognized the dangers to 

religious freedom posed by statutes which authorize the 

government to take tissues and organs without consent. 



Any system for salvaging cadaver organs 
must provide a mechanism whereby either 
the donor or the next-of-kin can object 
to the procedure. Were it not to do so, 
grave constitutional problems respecting 
freedom of religion might be raised. 

Sanders and Dukeminier, "Medical Advance and Legal Lag: 

Hemodialysis and Kidney Transplantation," 15 UCLA L.Rev. 

357, 407 (1968) (footnote citing Sherbert v_. Verner, 374 

3/ U.S. 398, 83 S .Ct. 1790, 10 L.Ed. 2d 965 (1963) omitted. )- 

Therefore, it is clear that the next of kin have a 

liberty interest in their deceased which is constitutionally 

protected. The consequences of such protections are clear. 

The essence of all that has been said 
and written on the subject is that only 
those interests of the highest order and 
those not otherwise served can over- 
balance legitimate claims to the free 
exercise of religion. 

Wisconsin v. - Yoder, 406 U.S. at 215, 92 S.Ct. at 1533. 

The next of kin have a constitutionally protected 

liberty interest in the remains of their deceased even in 

cases where religious beliefs are not involved. That 

interest will be discussed in the following section. 

3/ Sanders and Dukeminier believed the inclusion of a - 
section in the statute providing that removal was not 
permitted if an objection was known to the person doing the 
removal cured this problem. In fact it does not, because 
the statute provides for no procedure for objection which 
would satisfy procedural due process requirements. For 
further discussion of that deficiency see Issue 11, infra. 



B. The Decedent's Next Of Kin Has A 
Liberty/Privacy Interest In His 
Remains. 

The description of the fundamental interest that 

next of kin have in the remains of their deceased family 

member as a liberty interest emphasizes the importance of 

personal choice by the family concerning how their 

decedent's remains should be treated. However, in order to 

fully describe the interest, it necessary to recognize that 

other societal values are implicated as well. The sanctity 

of the family is protected because that intitution is deeply 

rooted in our nation's history and tradition. It is through 

the family that we pass down many of our most cherished 

values, moral and cultural. 

The United States Supreme Court has long 

recognized that freedom of personal choice in matters of 

marriage and family life is one of the liberties protected 

by Due Process Clause of the Fourteenth Amendment. 

Cleveland - -  Board of Education v. - - La Fleur, 414 U.S. 632, 

639-40, 94 S.Ct. 791, 796, 39 L.Ed. 2d 52 (1974) A host of 

cases, tracing their lineage to Meyer v. - Nebraska, 262 U.S. 

390, 399-401, 43 S.Ct. 625, 626-627, 67 L.Ed. 1042 (1923), 

and Pierce v. - Society - of Sisters, 268 U.S. 510, 534-535, 45 

S.Ct. 571, 573-574, 69 L.Ed. 1070 (1925), have consistently 

acknowledged a "private realm of family life which the state 

cannot enter." Prince v. - Massachusetts, 321 U.S. 158, 166, 

64 S.Ct. 438, 442, 88 L.Ed. 645 (1944). See, e.g., Roe v. - - -  



Wade, 410 U.S. 113, 152-153, 93 S.Ct. 705, 726-727, 35 L.Ed. 

147 (173); Wisconsin - v. Yoder, 406 U.S. 205, 231-233, 92 

S.Ct. 1526, 1541-1542, 32 L.Ed. 2d 15 (1972); Stanley v. - 

Illinois, 405 U.S. 645, 651, 92 S.Ct. 1208, 1212, 31 L.Ed. 

2d 551 (1972); Ginsberq v. - New -- York, 390 U.S. 629, 639, 88 

S.Ct. 1274, 1280, 20 L.Ed. 2d 195 (1968); Griswold v. - 

Connecticut, 381 U.S. 479, 85 S.Ct. 1678, 14 L.Ed. 2d 510 

(1965); - id., at 495-496, 85 S.Ct. at 1687-1688 (Goldberg, 

J., concurring); - id., at 502-503, 85 S.Ct. 16 1691-1692 

(White, J., concurring); - Poe v. - U'llman, 367 U.S. 497, 

542-544, 549-553, 81 S.Ct. 1752, 1776-1777, 1780-1782, 6 

L.Ed. 2d 989 (1961) (Harlan, J., dissenting), - cf. Loving - v. 

Virqinia, 388 U.S. 1, 12, 87 S.Ct. 1817, 1823, 18 L.Ed. 2d 

1010 (1967); May v. - Anderson, 345 U.S. 528, 533, 73 S.Ct. 

840, 843, 97 L.Ed. 1221 (1953); Skinner v. - Oklahoma -- ex rel. 

Williamson, 316 U.S. 535, 541, 62 S.Ct. 1110, 1113, 85 L.Ed. 

1655 (1942). 

Of course, the family is not beyond regulation. 

See Prince v. - Massachusetts, supra, 321 U.S. at 166, 64 

S.Ct. at 442. However, regulations which intrude upon 

fundamental interests must meet a compelling state interest, 

and must not be achievable by a less restrictive 

alternative. 

substantive due process is not easy to define. 

Justice Harlan's dissenting opinion in Poe v. Ullman, 367 - -  
U.S. 497, 81 S.Ct. 1752, 6 L.Ed. 2d 989 (1961) has often 



been quoted i n  subsequent Supreme Court opinions which 

discuss due process.  He s t a t ed :  

Due process has not  been reduced t o  any 
formula; i t s  content cannot be 
determined by reference t o  any code. 
The b e s t  t h a t  can be sa id  i s  t h a t  
through the  course of t h i s  Court 's  
decisions it has represented the  balance 
which our Nation, b u i l t  upon pos tu la tes  
of respect  f o r  the  l i b e r t y  of the  
individual ,  has s t ruck between t h a t  
l i b e r t y  and the  demands of organized 
socie ty .  I f  the  supplying of content  t o  
t h i s  Consti tut ional  concept has of 
necess i ty  been a r a t i ona l  process,  it 
ce r t a in ly  has not  been one where judges 
have f e l t  f r e e  t o  roam where unguided 
speculat ion might take them. The 
balance of which I speak i s  the  balance 
s t ruck by t h i s  country, having regard t o  
what h i s to ry  teaches a r e  t he  t r a d i t i o n s  
from which it developed as  well as  the  
t r a d i t i o n s  from which it broke. That 
t r a d i t i o n  i s  a l i v i n g  thing.  A decision 
of t h i s  Court which r ad i ca l ly  departs  
from it could not  long survive, while a 
decision which bui lds  on what has 
survived i s  l i k e l y  t o  sound. No formula 
could serve as a subs t i t u t e ,  i n  t h i s  
area,  f o r  judgment and r e s t r a i n t .  

. . . [Tlhe f u l l  scope of the  l i b e r t y  
guaranteed by the  Due Process Clause 
cannot be found i n  o r  l imi ted by the  
p rec i se  terms of the  spec i f i c  guarantees 
elsewhere provided i n  t he  Consti tut ion.  
This ' l i b e r t y '  i s  not  a s e r i e s  of 
i so l a t ed  points  pricked out  i n  terms of 
the  taking of property; the  freedom of 
speech, press ;  and re l ig ion ;  the  r i g h t  
t o  keep and bear arms; t he  freedom from 
unreasonable searches and se izures ;  and 
so on. I t  i s  a r a t i ona l  continuum 
which, broadly speaking, includes a 
freedom from a l l  subs tan t ia l  a r b i t r a r y  
impositions and purposeless r e s t r a i n t s ,  
... and which a l so  recognizes, what a 
reasonable and sens i t i ve  judgment must, 
t h a t  c e r t a i n  i n t e r e s t s  require  
p a r t i c u l a r l y  ca re fu l  scrut iny of the  



state needs asserted to justify their 
abridgment. 

367 U.S. at 542-43, 81 S.Ct. at 1776-1777 (dissenting 

opinion). 

In Moore - v. City -- of East Cleveland, 431 U.S. 494, 

97 S.Ct. 1932, 52 L.Ed. 2d 531 (1977) (plurality opinion) 

the Court struck down an ordinance which limited occupancy 

of a dwelling to members of a single family and recognized 

as a family only a few categories of related individuals. 

The Court found that the ordinance, under which it was a 

crime for a homeowner to have living with her a son or 

grandson plus a second grandson who was a cousin of the 

first grandson, violated substantive due process 

constraints. If discussed the doctrine. 

Appropriate limits on substantive due 
process come not from drawing arbitrary 
lines but rather from careful Ifrespect 
for the teachings of history [and], 
solid recognition of the basic values 
that underlie our society.'I Griswold v. 
Connecticut, 381 U.S., at 501, 85 S.ctT, 
at 1691 (Harlan, J., concurring). See 
generally Inqraham v. Wright, 430 U.S. 
651, 672-674 and n K  41, 42, 97 S.Ct. 
1401, 1413-1414, 51 L.E~.. 2d 711 (1977); 
Joint Anti-Fascist Refuqee Committee v. 
McGrath, 341 U.S. 123, 162-163, 71 S.CF. 
624, 643-644, 95 L.Ed. 817 (1951) 
(Frankfurter, J., concurring); Lochner 
v. - New York, 1988 U.S. 45, 76, 25 S.Ct. 
5 3 9 7 5 4 7 4 9  L-Ed. 937 (1905) (Holmes, 
J. , dissenting). Our decisions 
establish that the constitution protects 
the sanctity of the family precisely 
because the institution of the family is 
deeply rooted in this Nation's history 
and tradition. It is through the family 
that we inculcate and pass down many of 
our most cherished values, moral and 
cultural. 



431 U.S .  a t  503-04, 97 S . C t .  a t  1937-38. 

The fundamental i n t e r e s t  t h a t  t h e  next of k in  has 

i n  t h e  decedent 's  remains i s  s imi l a r  i n  many respec t s  t o  t h e  

o the r  i n t e r e s t s  t h a t  t h e  Court has recognized a s  

fundamental. The Court has found r i g h t s  t o  personal pr ivacy 

i n  connection with a c t i v i t i e s  r e l a t i n g  t o  marriage, Loving 

v. Virgin ia ,  388 U. .  1 ,  12, 87 S . C t .  1817, 1823, 18 L.Ed. 2d - 

1010 (1967) and Zablocki - v. Redhail, 434 U . S .  374, 98 S . C t .  

673, 54 L.Ed. 2d 618 (1978); procrea t ion ,  Skinner v. - 

Oklahoma, 316 U.S. 535, 541-542, 62 S.Ct. 1110, 1113-1114, 

85 L.Ed. 1655 (1942); contraception,  Eisens tadt  v.  - Baird, 

405 U.S .  438, 453-54, 92 S . C t .  1029, 1038-39, 31 L.Ed. 2d 

349; abor t ion ,  - -  Roe v .  Wade, - supra; family r e l a t i onsh ip ,  

Prince - v. Massachusetts, 321 U.S .  158, 166, 64 S.Ct. 438, 

442, 88 L.Ed. 645 (1944); t h e  non-nuclear family 

re la t ionsh ip ,  Moore - v. City -- of East  Cleveland, 431 U.S. 494, 

97 S . C t .  1932, 52 L.Ed. 2d 531 (1977) ( p l u r a l i t y  opinion) ;  

and c h i l d  rea r ing  and education, P ierce  - v. Society - of 

S i s t e r s ,  268 U.S. 510, 535, 45 S.Ct. 571, 69 L.Ed. 1070 

(1925); Meyer v.  - Nebraska, 262 U.S. 390, 299, 43 S . C t .  625, 

626, 67 L.Ed. 1042 (1923). 

The theme which runs through a l l  these  cases ,  and 

which compels t h e  inva l ida t ion  of t h e  s t a t u t e  challenged 

here,  i s  t h e  p ro tec t ion ,  from governmental in te r fe rence ,  of 

t h e  r i g h t  of f r e e  choice i n  decisions of fundamental 

importance t o  t h e  family. The s t a t u t e  i n  t h i s  case permits 



government veto of personal choice in an area of fundamental 

importance to the family. It authorizes the removal of 

corneas without inquiry concerning objection, and provides 

for immunity for the medical examiner who removes the cornea 

should it turn out the family's choice concerning removal 

was that no removal should have been permitted. This 

intrusion violates the "private realm of family life which 

the state cannot enter." Prince v. - Massachusetts, 321 U.S. 

158, 166, 64 S.Ct. 438, 442, 88 L.Ed. 645 (1944). 

Therefore, the challenged statute is unconstitutional. 

C. No Compelling State Interest Exists 
To Justify The Government's Intrusion 
And The State Has A Less Restrictive 
Alternative For Achieving Its objective 
Of Restoring Siqht To The Blind. 

There is no dispute that it is laudable to restore 

sight to the blind. However, the state's interest in 

restoring sight to the blind is by no means absolute to the 

exclusion or subordination of all other interests. The 

record indicates that the appellants have overstated the 

damage which will result if the cornea removal statute is 

invalidated. 

First, the Florida statute must be put into 

national perspective. Only eight states (including Florida) 

allow the removal of corneal tissue under the same 

circumstances as Florida: no known objection, but no duty 



t o  inqu i re  concerning an object ion by next of kin.V The 

o ther  s t a t e s  t h a t  have adopted cornea removal s t a t u t e s  

require  more than "no known object ion."  ~ r i z o n a  and 

Ca l i fo rn ia  permit removal a f t e r  a  l ld i l igen t l '  unsuccessful 

attempt t o  contact  next of  kin. Ariz. Rev. S t a t .  Ann. 

5 5  36-851 t o  852 (Supp. 1975-1983); Ca1. Health & Safety 

Code 5 7151.6 (West Supp. 1984). Seven s t a t e s  requ i re  both 

a  reasonable search and no known object ion:  Delaware, D e l .  

Code Ann. T i t .  29 5 4711 (1983); Louisiana, La. Rev. S t a t .  

Ann. 5 17: 2354.1 t o :  2354.2 (West 1982),  5 33.1561.1 (West 

Supp. 1984); Maryland, Md. E s t  & Trusts  Code Ann. 5 5  4-509 

t o  - 509.1 (Supp. 1983); Massachusetts, Mass. Gen. Laws Ann. 

Ch. 113 5 14 (West Supp. 1984-1985), Tennessee, Ten. Code 

Ann. 5 5  68-30-201 t o  -203, 68-30-301 t o  - 303 (1983); Utah, 

Utah Code Ann. 5 26-4-23 (Supp. 1983),  and Washington, Wash. 

Rev. Code Ann. 5 5  68.08.300, .305 (Supp. 1984 - 1985). 

North Carolina requires  e i t h e r  a  b e l i e f  t h a t  t h e i r  a r e  no 

next  of k in  o r  a  reasonable search. N.C.  Gen. S t a t .  

5 130A-391 (Supp. 1983). Four s t a t e s  requ i re  ac tua l  per- 

mission f o r  removal. I l l .  Rev. S t a t .  ch. 110% 5 351(b);  

The s t a t e s ,  o ther  than Flor ida ,  which have such 
s t a t u t e s  a r e  Georgia, Ga. Code Ann. 5 31-23-6 (1982); 
Kentucky, Ky. Rev. S t a t .  5 311.187 (1983); Michigan, Mich. 
Comp. Laws Ann. 5 333.10202 (Supp. 1984-1985); Ohio, Ohio 
Rev. Code Ann- 5 2108.53, 60 (Page Supp. 1983); Texas, Tex. 
Rev. Civ. S t a t .  Ann. A r t .  4590-4 (Vernon Supp. 1984); and 
West Virginia ,  W.  Va. Code 5 16-19-3a (Supp. 1984). 



N.Y. Pub. Health Law § 4222 (McKinney Supp. 1983-1984); 

Okla. Stat. Ann. Tit. 63 9 2212 (West Supp. 1983-1984); Va. 

Code § 32.1-282 (Supp. 1984). 

Therefore, it cannot seriously be argued that, if 

the statute is not upheld, sight can no longer be restored 

to the blind in Florida. In fact, Florida is one of only 

eight states which have chosen the highly intrusive cornea 

collection system at issue here. Twenty-eight states have 

no cornea removal statute. Fourteen states require at least 

diligent search for objection by next of kin, if not actual 

consent. Therefore, the statute at issue here must be seen 

for what it is: a convenience for the transplant industry 

which the industry does not generally enjoy elsewhere. v 
This is not to say that cornea transplants do not 

have a beneficial effect on the society. However, since 

corneas are shipped around the country for transplant, and 

our statute provides an ample supply, it appears that the 

constitutional rights of Floridians could be compromised to 

provide corneas to residents of states which have not made 

adequate provision for the supply of corneas to their 

5/ The term "industry" may seem inappropriate due to the - 
good work being done by the health care professionals and 
dedicated volunteers who are hard at work in this area. It 
is used to stress the fact that supply and demand are facts 
of life in the business of transplanting tissues and organs, 
just as they are in other areas of the economy. In balanc- 
ing the need for organs with sources of supply, this Court 
should not permit itself to be moved only by concepts of 
efficiency and commercial value. 



c i t i z e n s ,  o r  which have re jec ted  the  i n t ru s ive  cornea supply 

6/ system adopted i n  Florida.- 

The evidence i n  the  record on the  dramatic e f f e c t  

of l e g i s l a t i o n  on cornea t ransp lan ts  is  not  p a r t i c u l a r l y  

helpful  because it does not  allow the  Court t o  assess  how 

much of the  dramatic advance which i s  described is due t o  

technology, and how much is due t o  p a r t i c u l a r  l e g i s l a t i o n .  

The contention t h a t  Itmedical examiner l e g i s l a t i ~ n ' ~  is re-  

sponsible fo r  dramatic benef i t s  does not  j u s t i f y  the  

challenged s t a t u t e  because it ignores the  f a c t  t h a t  most 

s t a t e s  do not  permit the  type of unconst i tut ional  in t rus ion  

cur ren t ly  permitted by the  Florida s t a t u t e .  

One other  point  should be s t r e s sed  i n  discussing 

the  absence of a  compelling s t a t e  i n t e r e s t .  The t ransp lan t  

of corneas d i f f e r s  i n  severa l  important respects  from the  

t ransp lan t  of v i t a l  organs, and f o r  t h a t  reason t h i s  case 

does not present  some of the  harder questions t h a t  could be 

posed by other  cases.  F i r s t ,  cornea t ransp lan ts  a r e  simpler 

than t ransp lan ts  of v i t a l  organs. They don ' t  require  a  

brain-dead donor and rec ip ien t .  No matching of t i s s u e  is  

required, a s  with v i t a l  organs. In f a c t ,  almost every 

decedent is a  su i t ab l e  donor. Therefore, the  supply 

6/ The record r e f l e c t s  t h a t  one of t he  corneas removed i n  - 
t h i s  case was shipped t o  New York for  t ransp lan t .  The New 
York Cornea Removal S ta tu te  requires  consent, hence the re  is 
l e s s  chance t h a t  a  surplus of corneas w i l l  e x i s t  the re .  

\ 



problems presented i n  cornea t ransp lan ts  a r e  not  as  c r i t i c a l  

as  those presented i n  the  case of t he  t ransp lan t  of v i t a l  

organs. Second, the  time f ac to r s  involved i n  cornea 

t ransp lan ts  a r e  not  as  c r i t i c a l  as  i n  the  case of the  

t ransp lan t  of v i t a l  organs. 

The time f ac to r  can become a  p roh ib i t ive  
condition fo r  some types of t ransp lan t  
operat ions.  C r i t i c a l  organ t i s s u e ,  such 
as  the  hea r t ,  kidney, lung and l i v e r  
must be removed from a  deceased donor 
within minutes of death. I t  must be 
transplanted within hours. Certain 
non-cr i t ica l  t i s s u e ,  such a s  t h a t  i n  the  

- 7 -  

sk in  and cornea, can be removed a f t e r  a  -- 
grea te r  length - - -  o r t i m e  and s t i l l  b e  - 
used. 

Wheeler, IiAnatomical G i f t s  i n  I l l i n o i s  , XVIII De Paul 

L.Rev. 471, 473 (1969) (emphasis added). Third, the  

r ec ip i en t  w i l l  not  d i e  i f  he does not  receive a  cornea, 

while a  r ec ip i en t  might d i e  i f  he does not  receive a  v i t a l  

organ. That i s  not  t o  say t h a t  a  delay i n  bringing s i g h t  t o  

a  b l ind  person is  not  ser ious .  The point  is t h a t  

consequence lacks f i n a l i t y  which of ten  character izes  the  

po ten t i a l  v i t a l  organ r e c i p i e n t ' s  p l i gh t .  

In  the  case of v i t a l  organs, t he  need i s  grea te r  

and the  time frames f o r  decisions a r e  shor te r .  What is the  

law on v i t a l  organ t ransp lan ts  i n  Florida? There is no 

author iza t ion permit t ing the  taking of v i t a l  organs without 

not ice .  In f a c t ,  consent i s  required. The area i s  governed 

by Section 732.912, Florida S t a tu t e s ,  which permits the  

decedent 's family t o  make a  g i f t  of the  organs, bu t  requires  



t he  consent of next of k in  ( p r i o r i t i e s  a r e  es tab l i shed  i n  

t he  s t a t u t e ) .  In  addi t ion ,  the  s t a t u t e  provides t h a t  no 

g i f t  may be made by t h e  spouse i f  any adu l t  son o r  daughter 

ob jec t s .  This requirement promotes family decisions.  The 

s t a t u t e  fu r the r  provides t h a t  i f  persons of lower p r i o r i t y  

wish t o  make a g i f t  of t he  organ, persons of higher 

p r i o r i t y ,  i f  they a r e  reasonably ava i lab le ,  must be 

contacted and made aware of the  proposed g i f t  so they w i l l  

know they must r e g i s t e r  an object ion i f  they have one. 

F ina l ly ,  t he  s t a t u t e  s p e c i f i c a l l y  requ i res  a  I1reasonable 

search" t o  determine " t h a t  t he re  would have been no 

object ion on r e l i g ious  grounds by t he  decedent." 

Sect ion 732.912(2). Clearly,  these  important protec t ions  

a r e  a s  necessary i n  the  case of cornea removal s t a t u t e  as  

they a r e  i n  connection with the  removal of o ther  t i s s u e s  o r  

organs. Why i s  infringement permitted i n  t he  case of 

corneal  removal? 

Infringement cannot be j u s t i f i e d  on the  ground 

t h a t  t he  i n t ru s ion  i n t o  t he  cadaver i s  g rea te r  i n  t he  

removal of v i t a l  organs than it i s  i n  the  removal of 

corneas. The infringement is not  measureable i n  terms t h a t  

govern t o r t i o u s  i n j u r i e s  t o  t he  l i v i n g .  The family ' s  

protec ted  l iber ty /pr ivacy i n t e r e s t  i s  invaded by taking 

corneas no matter how s l i g h t  t he  physical  in t rus ion  required 

t o  do so.  For the  same reason, t he  infringement cannot be 

j u s t i f i e d  on the  bas i s  t h a t  corneas a r e  only removed when 

autopsies a r e  performed, on t he  theory t h a t  t he  cadaver i s  

-33- 



otherwise affected. Since the interest is constitutionally 

protected, no intrusion beyond which is necessary to perform 

the autopsy is permissible. 

The statute must also fall because there is a less 

restrictive alternative which will achieve the government's 

interest of restoring sight to the blind: voluntary 

donation. The elimination of the challenged statute may 

lower the supply of corneas for transplant and thus delay 

transplants .I' However, that fact does not constitute a 

compelling state interest sufficient to justify the 

governmental intrusion on the fundamental right involved 

here. 

For the reasons stated, the next of kin have a 

fundamental interest in their decedent's remains which is 

violated by Section 732.9185, without sufficient 

justification. Therefore, the statute violates substantive 

due process restraints and is unconstitutional. !Y 

1/ If more corneas are needed under a voluntary system, 
perhaps they will be available from Georgia, where a 
Florida-style statute was just upheld by the state supreme 
court. 

If the Court finds that the statute violates substan- 
tive due process restraints it need go no further. If the 
Court does not find the interest involved sufficiently 
fundamental to establish a violation of substantive due 
process, it should consider whether the statute violates 
procedural due process requirements. That issue follows. 



SECTION 732.9185, FLORIDA STATUTES, IS 
UNCONSTITUTIONAL BECAUSE IT VIOLATES 
PROCEDURAL DUE PROCESS. 

It is well settled that the government may not 

deprive presons of life, liberty, or property without due 

9/ and "property1I for the process of law. What are ftlibertyll- 

purpose of determining which interests are entitled to 

protection from government deprivation without due process 

of law? I1Libertylt within the meaning of the due process 

clause : 

denotes not merely freedom from bodily 
restraint but also the right of the 
individual . . . generally to enjoy those 
privileges long recognized . . . as 
essential to the orderly pursuit of 
happiness by free men. 

Meyer - v. Nebraska, 262 U.S. 390, 399, 43 S.Ct. 625, 67 L.Ed. 

1042 (1923). The Supreme Court has noted that It[i]n a 

constitution for free people, there can be no doubt that the 

meaning of 'liberty' must be broad indeeed." Board - of 

Regents v. - Roth, - 408 U.S. 564, 572, 92 S.Ct. 2701, 33 L.Ed. 

2d 548 (1972). Liberty interests are generally 

9/ The Itlibertyl1 interest discussed in the context of 
procedural due process is the same as that discussed in the 
previous issue. Even if the liberty interest involved here 
is not "fundamental" and therefore beyond the reach of 
governmental interference except for the most compelling 
reasons, it is nevertheless guaranteed a measure of 
protection from government deprivation. This issue will 
discuss the protection guaranteed if the liberty interest 
involved here is not fundamental. 



thought of a s  having cons t i t u t i ona l  o r i g i n ,  bu t  they may 

a l so  a r i s e  from s t a t e  law. Vitek v. - Jones, 445 U . S .  480, 

488-91, 100 S . C t .  1254, 63 L.Ed. 2d 552 (1980) ( s t a t e  law 

afforded pr isoner  l i b e r t y  i n t e r e s t  i n  avoiding t r a n s f e r  t o  

mental hosp i t a l  absent f u l f i l lmen t  of spec i f i ed  s t andards ) ;  

Morrissey v. - Brewer, 408 U.S .  471, 480-82, 92 S . C t .  2593, 33 

L-Ed. 2d 484 (1972) ( s t a t e  law granted pr isoner  condi t ional  

l i b e r t y  i n t e r e s t  i n  pa ro l e ) ;  Enomoto v.  - Wright, 462 F.Supp. 

397, 402-403 (N .D .  Cal. 1976) ( s t a t e  law granted p r i soner  

l i b e r t y  i n t e r e s t  when t r ans f e r r ed  t o  s o l i t a r y  confinement 

f o r  d i s c ip l i na ry  o r  adminis t ra t ive  reasons ) ,  a f f  ' d  434 U. S .  

1052 (1978).  

"Property" i n t e r e s t s ,  f o r  due process purposes, 

t y p i c a l l y  a r e  not  c rea ted  by t h e  cons t i t u t i on ,  b u t  r a t h e r  

a r i s e  from an independent source such a s  s t a t e  law. See 

Board - of Regents v.  - Roth, - 408 U . S .  564, 577, 92 S . C t .  2701, 

33 L.Ed. 2d 548 (1972).  - See qenera l ly  Tribe,  l lS t ruc tu ra l  

Due Process,"  10 Harv. C.R.  - C.L. Rev. 269, 275-83 (1975); 

Note, "Sta tu tory  Enti t lement  and t h e  Concept of Property,  I f  

86 Yale L . J .  695 (1977). Thus, t ang ib le  and in tang ib le  

i n t e r e s t s ,  a s  well  a s  l eg i t imate  claims of ent i t lement  t o  a  

bene f i t  o r  s t a t u s  protec ted  by s t a t e  law f o r  those meeting 

o r  maintaining spec i f i ed  qua l i f i c a t i ons ,  have been 

considered protec ted  by due process.  See, e.g., Goss v. 
Lopez, 419 U.S. 565, 574, 95 S . C t .  729, 42 L.Ed. 725 (1975) 



(pub l ic  school at tendance);  Goldberq v. - Kelly, 397 U . S .  254, 

262-63, 90 S . C t .  1011, 25 L.Ed. 2d 287 (1970) (welfare 

b e n e f i t s ) .  

Here t h e  p l a i n t i f f s ,  a s  next of k in  of t h e i r  

decedent ch i l d ,  have an i n t e r e s t  i n  t h e  c h i l d ' s  remains 

which can be var ious ly  described as a  l i b e r t y  o r  property 

i n t e r e s t .  Although the  p rec i se  nature of the  i n t e r e s t  a t  

i s sue  here i s  d i f f i c u l t  t o  describe i n  t r a d i t i o n a l  

commercial terms, it i s  well es tabl ished.  

Since the  most ancient  of times people 
had a  reverent  regard f o r  t he  remains of 
t h e i r  loved ones, e spec ia l ly  of chi ldren 
f o r  t h e i r  parents  and parents  f o r  t h e i r  
chi ldren;  and t h i s  na tu ra l l y  includes an 
ardent  de s i r e  t h a t  t h e i r  remains be 
t r ea t ed  with respec t  and allowed t o  
remain i n  undisturbed peace and r e s t .  

In t h e  Matter of Es ta te  of Moyer, 577 P.2d 108, 110 (Utah - -  - - 

1978). The appel lants  f a i l  t o  recognize the  parents '  r i g h t s  

i n  t h e i r  c h i l d ' s  remains because they ignore the  importance, 

t o  ordinary people, of t h e  r i g h t s  a t  i s sue  here.  

The Florida cases which bear on t h i s  quest ion and 

have been analyzed i n  t he  appe l lan t s f  b r i e f s .  This 

Court, i n  those cases,  described the  re la t ionsh ip  i n  

property terms, although a  descr ip t ion of the  i n t e r e s t  i n  

terms of l i b e r t y  would a l s o  be cor rec t .  A l l  t h r e e  cases 

10/  This Court 's  opinions i n  Dunahoo v. Bess, 200 So.541 - 
(F la .  1941),  Kirksey v. - Jernigan, 45 ~K2d-8 (F la .  1950) 
and Jackson v. Rupp, 238 So.2d 86 (Fla .  1970) a r e  t h e  
leading ~ l o r i d l  decisions i n  t h i s  area.  



hold that the plaintiffs there, the next of kin of their 

decedents, had causes of action against defendants who acted 

in a wrongful manner with regard to their decedents. The 

cases permit causes of action for negligent embalming, for 

refusing to surrender the remains of the decedent to the 

next of kin, and for unauthorized autopsy. These results 

are generally in accord with the case law in this area 

through the nation. 

The current state of the law in this area is 

summarized in Wasmuth and Stewart, "Medical and Legal 

Aspects of Human Organ Transplantation, If 14 

Cleveland-Marshall L.Rev. 442, 455-56 (1965). 

The prevailing view in the United States 
is that although there is no property 
right in the commercial sense, there are 
certain rights vesting in the nearest 
relative of the deceased. These rights 
arise out of the duty of the relatives 
to bury their dead. It includes the 
right to possession and custody of the 
body for burial, and the right to 
maintain an action to recover damages 
for any indignity or injury done to the 
corpse. 

(footnote citing Kirksey v. - Jernigan omitted). Accord 22 

Am. Jr. 2d Dead Bodies 5 4 at 558 (I1notwithstanding there 

can be no property right in a dead body in the commercial 

sense, there is a quasi-property right in dead bodies 

vesting in the nearest relatives of the deceased and arising 

out of their duty to bury the dead.") (footnote omitted). 

The description of the right as a llquasi-propertyll 

right recognizes is that the next of kin do not have the 

same incidents of ownership of the decedent's remains which 



they would in ordinary property. The owner of ordinary 

property can dispose of it, abandon it, sell it or improve 

it. The next of kinls rights in the deceased are strictly 

limited. It is because the next of kin of a deceased has 

responsibilities to the deceased that he has rights. 

... the right to possession of a dead 
body for purposes of burial has been 
described as a 'fquasi-propertylf right in 
the nature of a "sacred trustff that a 
court will uphold as a result of natural 
sentiment, affection and reverence. "It 
would be more accurate to say that the 
law recognizes property in a corpse but 
property subject to a trust and limited 
in its rights to such exercise as shall 
be in conformity with the duty out of 
which the rights arise. If 

Jackson, --- The Law Of Cadavers And Of Burial And Burial Places -- - 
(1950) 133 (footnore omitted). Jackson, at the outset of 

his treatise, acknowledges the difficulty one encounters 

when attempting to use common law doctrines to describe the 

legal relationships in this area. This was not an area of 

English common law jurisdiction. Since the time of William 

the Conqueror, it was left to the spriritual authorities and 

the Ecclesiastical Courts. Societal and religious concerns 

are still significant considerations in this area. Strict 

adherence notions commercial property will prevent, 

rather than facilitate, clear formulation of legal 

relationships. 

When we look to our own substantive law 
for precedents, we find our courts, in 
dealing with matters of cadavers and 
their care and disposition, failed to 
appreciate the inapplicability of common 
law doctrines. Nor did they realize 



that in the determination of this 
question they were not concerned with 
property rights, but were dealing with 
sentimental matters affecting domestic 
relations. Failing in this recognition 
and bound by habit, they sought 
assistance in common law decisions in 
the law of contracts and of real 
property. They found little precedent, 
but using what they found as guides they 
wrestled with sentimental problems as 
though these turned upon rules 
respecting property. The results, where 
just, defy the syllogisms of logic, and 
sometimes the honesty of the reasoning 
has bred shocking consequences. 

Jackson, supra, at lxxxv. 

While the nature of the interest of the next of 

kin in a deceased relative is not easily described, it seems 

to have attributes of both liberty and property, and the 

interest, however described, is sufficient to trigger 

procedural due process protection. The contrary position, 

that the body belongs to the state at death, could lead to 

frightening consequences. If the state owns the dead, what 

would prevent the taking of any organ from any decedent at 

any time, despite the wishes of the family? The benefits of 

organ and tissue transplants are well recognized and 

socially accepted. However, when stripped of the 

protections which should be guaranteed, the decedent's body 

could be used for less noble purposes than the provision of 

sight or the saving of life. 

Once it is established that an interest sufficient 

to trigger due process protections exists, the inquiry 

shifts to whether or not the person with the protected 



i n t e r e s t  recieved no t ice  and opportunity t o  be heard i n  

opposi t ion t o  t he  proposed taking. The fundamental 

r e q u i s i t e  of due process of law i s  no t ice  and opportunity t o  

be heard. Goldberg - v. Kelly, 397 U . S .  254, 90 S . C t .  1011 ,  

25 L.Ed. 2d 287 (1970). The hearing must be a t  a  meaningful 

time and i n  a  meaningful manner. - Id. The challenged 

s t a t u t e  i s  inva l id  because while it acknowledges t he  r i g h t  

t o  ob jec t ,  it i s  designed t o  preclude object ion.  No no t ice  

i s  given t o  the  next of kin t h a t  t he  decedent 's  corneaf s 

w i l l  be removed. No inquiry  i s  made concerning object ion.  

I t  appears t h a t  t he  decision t o  d r a f t  the  s t a t u t e  

so  as t o  permit t he  removal of corneas without consent and 

without inquiry concerning object ion by next of k in  was 

i n t en t iona l .  The idea  f o r  such s t a t u t o r y  scheme was 

advanced i n  Sanders and Dukeminier, ''Medical Advance and 

Legal Lag: Hemodyalysis and Kidney Transplanta t ionI t1  15 

UCLA L.Rev. 357 (1968). There, t he  authors recognized t h a t  

t he  law i n  most s t a t e s  a t  t h a t  time of t he  a r t i c l e  required 

permission of next of k in  as  a  condit ion precedent t o  

removal of organs. They bel ieved t h a t  such a s t a t e  of 

a f f a i r s  was "p la in ly  u n s a t i ~ f a c t o r y . ~ '  - Id. a t  411. 

The change i n  t h e  law we propose i s  
simply t o  change t he  condit ion precedent 
of consent t o  a  condit ion subsequent of - 
object ion where organs a r e  t o  be removed 
from a cadaver. The bas ic  question is  
who s h a l l  have t he  burden of ac t ion  -- 
the  surgeons seeking consent, o r  the  
donor (before  h i s  death)  o r  h i s  next of 
k in  object ing.  



Id.  a t  412. The proposal they advanced was t h a t  ''cadaver - 

organs could be rou t ine ly  removed unless  t he r e  were some 

objec t ion  entered before removal. - Id.  a t  413. No 

procedure f o r  objec t ion  was proposed. This scheme was 

advanced as  a method of securing a g r ea t e r  supply of cadaver 

organs. This is  t h e  approach adopted i n  t h e  Flor ida  cornea 

removal s t a t u t e ,  and it has r e su l t ed  i n  an increase  i n  t h e  

number of corneas ava i l ab le  f o r  t r ansp l an t .  

Two o ther  authors who played a considerable p a r t  

i n  t h e  o r ig ina l  d r a f t i n g  of t he  proposed Uniform ~ n a t o m i c a l  

~ i f t  Act suggest t h a t  t h e  Sanders and ~ u k e m i n i e r  approach is  

improper. Sadler  and Sadler ,  "Transplantat ion and t he  Law: 

The Need f o r  Organized ~ e n s i t i v i t y , "  57 Geo. L . J .  5 (1968).  

They s t a t e :  

The f a c t  i s  t h a t  it would be more 
macabre and unacceptable t o  allow any 
surgeon t o  remove an organ o r  t i s s u e  
upon death without having an ob l iga t ion  
t o  give no t ice  o t  anyone. I t  i s  
d i f f i c u l t  t o  imagine publ ic  acceptance 
of such a proposal.  

Id.  a t  n. 138. Other commentators have joined i n  t h e  - 

c r i t i c i s m  of t h i s  approach. 

An examination of t h e  Act, however, 
shows t h a t ,  i n  c o n t r a s t  t o  t h e  ca r e fu l  
s p e l l i n g  ou t  of t h e  ways by which a 
pos i t i ve  making of an anatomical g i f t  
can be v a l i d ,  no mechanism o r  procedure 
whatever i s  provided f o r  asce r ta in ing  a 
r e fu sa l  of donation. I t  i s  no small 
procedural flaw t h a t  an a c t  governing 
t h e  supposedly f r e e  g i f t  of someone's 
cadaver makes no provision f o r  r e fu sa l  
by t he  decedent and only inadequate 
provision f o r  r e fu sa l  by t h e  next  of 
kin.  



Quay, "Utilizing Dead Bodiesft 28 St. Louis University L. J. 

The fact that no inquiry is required concerning 

whether the next of kin objects is also criticized in Groll 

and Kerwin, "The Uniform Anatomical Gift Act: Is the Right 

to a Decent Burial Obsolete?If 2 Loyola University (Chicago) 

L.J. 275, 299 (1971). 

. . . there is no duty whatever, on 
anyone's part, to search for a contrary 
indication, so as to almost totally 
preclude actual notice of that 
indication. While the provision 
allowing the opposition by a [family] 
member seems superficially to be an 
adequate buffer against rash action by 
others in contravention of dead menfs 
wishes, it cannot be held so; for, once 
again, no one is duty-bound to ascertain 
whether any opposition members exist. 

The provision in the challenged statute that the 

next of kin can object if he somehow knows to do so does not 

pass constitutional muster under established notions of 

procedural due process. The availability of an unknown 

opportunity to register an objection that the public would 

not expect would be necessary in the first instance can 

hardly be described as constitutionally sound. Balino - v. 

Department - of Health and Rehabilitative Services, 348 So.2d 

349 (Fla. 1st DCA 1977) presents an analogous situation. 

There, the Department sought to reclassify, from one level 

of care to another, elderly medicare recipients who were 

confined in nursing homes. The Department placed the burden 

of proof in the reclassification hearings on elderly 



recipients who were confined in nursing homes because they 

were unable to care for themselves. The First District, 

citing Goldberg, held that "it is hardly consistent with 

fundamental concepts of fairness" to place the burden of 

proving entitlement to nursing home care on those who have 

been found to be unable to care for themselves. 

It is clear that the statute fails to provide a 

meaningful opportunity for next of kin to object to removal 

of corneas from the decedent. Therefore, the challenged 

statute fails to satisfy procedural due process 

requirements. 

THE TRIAL COURT'S ORDER SHOULD BE AFFIRMED 
FOR THE OTHER REASONS SET FORTH WITHIN IT. 

The challenged statute should be held invalid for 

the other reasons set forth in the trial court's order. 



CONCLUSION 

For the foregoing reasons, the trial court's order 

should be affirmed and Section 732.9185, Florida Statutes, 

should be declared unconstitutional. 
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