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I n  t h i s  b r i e f ,  A p p e l l e e s ,  Wade and  F r e d a  P o w e l l  a n d  E r w i n  

and  Susan  Whi t e ,  are  r e f e r r e d  t o  as  ' P l a i n t i f f s '  (as  t h e y  were i n  

t h e  t r i a l  c o u r t )  , or as ' t h e  P o w e l l s  ' a n d  ' t h e  W h i t e s  ' . S i m i l a r l y ,  

A p p e l l a n t s ,  W i l l i a m  H .  S h u t z e ,  M.D.; Thomas M .  Techman, M O D , ;  a n d  

K e i t h  Gauge r ,  a re  r e f e r r e d  t o  as ' D e f e n d a n t s ' .  R e f e r e n c e s  t o  t h e  

r e c o r d  on  appeal are  d e s i g n a t e d  by  ' ( R .  ) I ,  

. . 
A. P r o c e e d i n a s  a n d  D i S ~ 0 S l t l 0 n  i n  C o u r t  Below 

P l a i n t i f f s ,  Erwin  a n d  Susan  Whi t e ,  f i l e d  t h e i r  Second Amended 

Compla in t  ( R .  259-85) i n  t h e  t r i a l  c o u r t  o n  F e b r u a r y  9 ,  1 9 8 4 ,  

a l l e g i n g  (1) t h a t  a n  a u t o p s y  was w r o n g f u l l y  p e r f o r m e d  on  t h e  body 

o f  t h e i r  s o n ,  James E. Whi te ;  ( 2 )  t h a t  c o r n e a l  t i s s u e  was wrong- 

@ f u l l y  removed f rom t h e  body o f  t h e i r  s o n ;  ( 3 )  t h a t  t h e  s t a t u t e  

w h i c h  a u t h o r i z e s  t h e  m e d i c a l  e x a m i n e r  t o  p e r f o r m  a u t o p s i e s ,  

F l a .  S t a t .  § 4 0 6 . 1 1 ,  i s  u n c o n s t i t u t i o n a l  o n  i t s  f a c e  a n d  as  

a p p l i e d ;  a n d  ( 4 )  t h a t  t h e  s t a t u t e  which  a u t h o r i z e s  t h e  removal  o f  

c o r n e a e ,  F l a .  S t a t .  § 732.9185,  is  u n c o n s t i t u t i o n a l  on  i t s  f a c e  

a n d  as a p p l i e d .  They s e e k  more t h a n  $ 5 0 5 , 0 0 0  i n  d a m a g e s  f r o m  

D e f e n d a n t s  W i l l i a m  H .  S h u t z e ,  M . D . ,  F i f t h  D i s t r i c t  M e d i c a l  

Examiner ;  Thomas M .  Techman, M.D., A s s o c i a t e  M e d i c a l  E x a m i n e r ;  

a n d  K e i t h  G a u g e r ,  i n v e s t i g a t o r  f o r  t h e  F i f t h  D i s t r i c t  M e d i c a l  

E x a m i n e r ' s  O f f i c e .  A d d i t i o n a l l y ,  t h e  W h i t e s  s o u g h t  a d e c l a r a t i o n  

t h a t  t h e  m e d i c a l  e x a m i n e r  s t a t u t e ,  a u t h o r i z i n g  a u t o p s i e s ,  

F l a .  S t a t .  S 406.11,  and  t h e  c o r n e a  removal  s t a t u t e ,  F l a .  S t a t ,  S 

732.9185,  are  u n c o n s t i t u t i o n a l  f a c i a l l y  a n d  as a p p l i e d .  

1) 1 



P l a i n t i f f s ,  Wade and  F r e d a  P o w e l l ,  f i l e d  t h e i r  F i r s t  Amended 

Compla in t  (R.809-18) i n  t h e  t r i a l  c o u r t  o n  November 4 ,  1 9 8 4 ,  

a l l e g i n g  (1) t h a t  c o r n e a l  t i s s u e  was w r o n g f u l l y  removed f rom t h e  

body o f  t h e i r  s o n ,  Anthony Wayne P o w e l l ,  and  ( 2 )  t h a t  t h e  c o r n e a  

r e m o v a l  s t a t u t e ,  F l a .  S t a t .  S 732.9185,  is u n c o n s t i t u t i o n a l  on  

i ts  f a c e  a n d  as a p p l i e d .  They  s e e k  more t h a n  $10,000 i n  damages 

f rom a n  a d d i t i o n a l  D e f e n d a n t ,  Munroe R e g i o n a l  Med ica l  C e n t e r  ( t h e  

h o s p i t a l  f a c i l i t y  i n  Ocala, Marion County ,  F l o r i d a  where  t h e  body 

o f  t h e i r  s o n  was t a k e n  a f t e r  t h e  motor  v e h i c l e  a c c i d e n t  i n  which 

h e  d i e d )  , a s  w e l l  as  from W i l l i a m  H .  S h u t z e ,  M.D., F i f t h  D i s t r i c t  

M e d i c a l  Examiner .  A d d i t i o n a l l y ,  t h e  P o w e l l s  s o u g h t  a  d e c l a r a t i o n  

t h a t  t h e  c o r n e a  r e m o v a l  s t a t u t e ,  F l a .  S t a t .  S 7 3 2 . 9 1 8 5 ,  i s  

u n c o n s t i t u t i o n a l  f a c i a l l y  and  as a p p l i e d .  

On A p r i l  30 ,  1985 ,  t h e  two c a s e s  were c o n s o l i d a t e d  (R.931- 

3 2 )  b e f o r e  t h e  t r i a l  c o u r t  f o r  f u r t h e r  p r o c e e d i n g s .  A number o f  

p a r t i e s  were a l l o w e d  t o  i n t e r v e n e  i n  t h e  two a c t i o n s ,  t o  a d d r e s s  

t h e  i s s u e s  o f  c o n s t i t u t i o n a l i t y  o f  t h e  m e d i c a l  examine r  s t a t u t e  

a u t h o r i z i n g  a u t o p s i e s ,  and  o f  t h e  c o r n e a  removal  s t a t u t e :  (1) t h e  

S t a t e  o f  F l o r i d a  (R.50-51) ; ( 2 )  Med ica l  Eye Bank, I n c .  (R.94-95; 

9 1 2 )  ; N o r t h  F l o r i d a  L i o n s  Eye  Bank ,  I n c .  ( R 9 4 - 9 5 ; 9 1 2 )  ; a n d  

F l o r i d a  L i o n s  Eye  Bank ,  I n c .  ( R . 9 4 - 9 5 ; 9 1 2 )  ; ( 3 )  t h e  F l o r i d a  

S o c i e t y  o f  Ophtha lmology ,  I n c .  (R .109-10 ;910)  ; ( 4 )  t h e  F l o r i d a  

M e d i c a l  A s s o c i a t i o n  ( R .  5 9 3 )  ; a n d  ( 5 )  M e t r o p o l i t a n  Dade County  

(R.655-56) . 
I n t e r v e n o r s ,  M e d i c a l  Eye Bank, I n c . ;  Nor th  F l o r i d a  L i o n s  Eye 

Bank, I n c  .; and  F l o r i d a  L i o n s  Eye Bank,  I n c .  ( t h e  Eye  B a n k s )  , 



moved f o r  summary  j u d g m e n t  o n  C o u n t s  I1 o f  b o t h  C o m p l a i n t s  

(R.591-92) t h a t  t h e  c o r n e a  removal  s t a t u t e ,  F l a .  S t a t .  S 732.9185,  

i s  c o n s t i t u t i o n a l  on  i t s  face and  a s  a p p l i e d ,  as  a m a t t e r  o f  l a w .  

The Eye Banks s u p p o r t e d  t h e i r  mo t ion  f o r  summary judgmen t  w i t h  

s e v e r a l  a f f i d a v i t s  ( ~ . 5 7 1 - 8 5 )  and  a memorandum o f  l aw  (R.549-90) 

a n d  a u t h o r i t i e s .  I n t e r v e n o r s ,  M e t r o p o l i t a n  Dade County  (R.662-63) , 
F l o r i d a  S o c i e t y  o f  Oph tha lmo logy ,  I n c .  (R.659-61) , and  F l o r i d a  

M e d i c a l  A s s o c i a t i o n  (R.652-63) , j o i n e d  i n  t h e  Eye Banks '  mo t ion  

f o r  summary judgment . 
P l a i n t i f f s  Erwin a n d  Susan  Whi te  f i l e d  a mo t ion  (R.594-96) 

f o r  summary j u d g m e n t  a s  t o  C o u n t  I1 o f  t h e i r  S e c o n d  Amended 

C o m p l a i n t ,  t h a t  t h e  c o r n e a  removal  s t a t u t e ,  F l a .  S t a t .  S 732.9185,  

was u n c o n s t i t u t i o n a l  on  i ts  f a c e  a n d  a s  a p p l i e d ,  s u p p o r t i n g  t h e i r  

a mot ion  w i t h  t h e i r  own a f f i d a v i t  (R.597-602).  L i k e w i s e ,  P l a i n t i f f s  

Wade a n d  F r e d a  Powe l l  f i l e d  a mo t ion  f o r  summary judgment (R.921) 

a s  t o  Count  I1 o f  t h e i r  F i r s t  Amended C o m p l a i n t ,  t h a t  t h e  c o r n e a  

removal  s t a t u t e ,  F l a .  S t a t .  S 732.9185,  was u n c o n s t i t u t i o n a l ;  and  

t h e y  s u p p o r t e d  t h e i r  m o t i o n  w i t h  a n  a f f i d a v i t  (R .539-43)  by  

P l a i n t  i f f  Wade P o w e l l .  

D e f e n d a n t s  W i l l i a m  H .  S h u t z e ,  M.D., F i f t h  D i s t r i c t  Med ica l  

Examiner ;  Thomas M .  Techman, M.D., A s s o c i a t e  M e d i c a l  E x a m i n e r ;  

a n d  K e i t h  G a u g e r ,  i n v e s t i g a t o r  f o r  t h e  F i f t h  Med ica l  Examiner  

D i s t r i c t ,  f i l e d  m o t i o n s  f o r  summary judgment (R.626-632; 610-16; 

603-09) a s  t o  a l l  c o u n t s  o f  b o t h  amended c o m p l a i n t s  by  P l a i n t i f f s  

Whi te  and  P o w e l l ,  s u p p o r t i n g  t h e  m o t i o n s  w i t h  a memorandum o f  

l a w  ( R . 5 4 9 - 5 9 0 ) .  D r .  S h u t z e  a n d  D r .  Techman f i l e d  a f f i d a v i t s  



(R.617-25;  633-42) i n  s u p p o r t  o f  t h e i r  m o t i o n s  f o r  summary 

judgment . 
On A u g u s t  6 ,  1 9 8 5 ,  t h e  t r i a l  c o u r t  hea rd  argument on a l l  

mot ions  f o r  summary judgment by a l l  p a r t i e s .  A t  t h e  c l o s e  of  t h e  

h e a r i n g ,  t h e  c o u r t  r u l e d  t h a t  t h e  m e d i c a l  e x a m i n e r  s t a t u t e  

a u t h o r i z i n g  a u t o p s i e s ,  F l a .  S t a t .  5 406.11, was c o n s t i t u t i o n a l  on 

i t s  f a c e ;  b u t  t h e  c o u r t  took  a l l  o t h e r  m a t t e r s  and i s s u e s  i n  t h e  

v a r i o u s  mot ions  under advisement  (R.1184-85). 

On August 22, 1985,  t h e  t r i a l  c o u r t  e n t e r e d  a n  o r d e r  (R.760- 

68) ( s e r v e d  August 23, 1985) f i n d i n g  t h e  medica l  examiner s t a t u t e  

a u t h o r i z i n g  a u t o p s i e s ,  F l a .  S t a t .  5 406.11, t o  be  " c o n s t i t u t i o n a l  

on i t s  f a c e  and . . . c o n s t i t u t i o n a l l y  a p p l i e d  i n  t h e s e  c a s e s . "  

T h e  c o u r t ,  h o w e v e r ,  r u l e d  t h a t  t h e  c o r n e a  r e m o v a l  s t a t u t e ,  

F l a .  S t a t .  S 732.9185, was f a c i a l l y  u n c o n s t i t u t i o n a l .  From t h a t  

o r d e r  t h e  p r e s e n t  a p p e a l s  have been t a k e n ,  f o r  which t h i s  Cour t  

h a s  a c c e p t e d  j u r i s d i c t i o n  p u r s u a n t  t o  F l o r i d a  C o n s t i t u t i o n ,  

a r t i c l e  V, s e c t i o n  3 ( b )  ( 5 )  . 

B. t 

On June  1 5 ,  1983, James E .  White ,  a  15-1/2 yea r  o l d  s i n g l e  

male,  drowned w h i l e  swimming i n  t h e  Rainbow R i v e r  a t  t h e  c i t y  

b e a c h  i n  D u n n e l l o n ,  M a r i o n  C o u n t y ,  F l o r i d a .  H i s  s u r v i v i n g  

p a r e n t s  a r e  p l a i n t i f f s  Erwin and Susan White.  

The body o f  James White was t a k e n  t o  Munroe Reg iona l  Medical  

Cen te r  i n  Oca la ,  where P l a i n t i f f  Erwin White m e t  and c o n v e r s e d  

w i t h  D e f e n d a n t  K e i t h  Gauger,  a n  i n v e s t i g a t o r  f o r  t h e  o f f i c e  o f  



t h e  F i f t h  M e d i c a l  E x a m i n e r  D i s t r i c t .  A t  t h a t  t i m e ,  a l t h o u g h  

opposed  t o  a n  a u t o p s y  b e i n g  p e r f o r m e d ,  P l a i n t i f f  E r w i n  W h i t e  

v o i c e d  h i s  a p p r e h e n s i o n  t h a t  h i s  s o n ' s  d e a t h  was t h e  r e s u l t  o f  

f o u l  p l a y .  D e f e n d a n t  K e i t h  Gauge r  t o l d  P l a i n t i f f  W h i t e  t h a t ,  

a l t h o u g h  t h e r e  w a s  n o  i n d i c a t i o n  o f  f o u l  p l a y ,  a n  a u t o p s y  would 

b e  n e c e s s a r y .  P l a i n t i f f  W h i t e  p e r s i s t e d  i n  h i s  c o n c e r n  a b o u t  

f o u l  p l a y ,  wh ich  a p p a r e n t l y  was d u e  t o  t h e  f a c t  t h a t  h i s  s o n ,  a 

good s w i m m e r ,  h ad  drown i n  1 0  f e e t  o f  wa t e r ,  i n  t h e  p r e s e n c e  

o f  w i t n e s s e s .  

No m e n t i o n ,  a n d  n o  r e q u e s t  f o r  c o n s e n t ,  c o n c e r n i n g  t h e  

remova l  o f  c o r n e a l  t i s s u e  was made t o  P l a i n t i f f  W h i t e ,  n o r  d i d  h e  

e x p r e s s  a n y  o b j e c t i o n .  Eye bank p e r s o n n e l  removed t h e  c o r n e a e  

b e f o r e  t h e  body  was t r a n s p o r t e d  t o  L e e s b u r g  Community H o s p i t a l  i n  

L e e s b u r g ,  Lake  Coun ty ,  F l o r i d a .  

T h e  n e x t  d a y ,  o n  J u n e  1 6 ,  1 9 8 3 ,  a t  L e e s b u r g  C o m m u n i t y  

H o s p i t a l ,  A s s o c i a t e  M e d i c a l  E x a m i n e r  Thomas  M .  T e c h m a n ,  M . D . ,  

p e r f o r m e d  a f u l l  a u t o p s y  on  t h e  body  o f  James E. W h i t e .  A t  t h a t  

t i m e ,  D r .  Techman f i r s t  l e a r n e d  t h a t  t h e  c o r n e a e  had  b e e n  removed.  

On J u l y  11, 1 9 8 3 ,  Anthony  W .  P o w e l l ,  a 20-year  o l d  s i n g l e  

male, w a s  s e v e r e l y  i n j u r e d  a s  a p a s s e n g e r  i n  a  o n e - m o t o r - v e h i c l e  

a c c i d e n t  i n  Mar ion  Coun ty .  H e  d i e d  a s  a r e s u l t  o f  t h e  i n j u r i e s  

a n d  h i s  b o d y  was t a k e n  t o  Munroe  R e g i o n a l  M e d i c a l  C e n t e r  i n  

Ocala.  H i s  s u r v i v i n g  p a r e n t s  a r e  P l a i n t i f f s  Wade a n d  F r e d a  

P o w e l l .  They  were n o t i f i e d  o f  t h e i r  s o n ' s  a c c i d e n t  a t  a b o u t  4:45 

a.m. on  J u l y  11, and  P l a i n t i f f  Wade P o w e l l  i d e n t i f i e d  t h e  body  a t  

a p p r o x i m a t e l y  5:15 a.m. A t  t h a t  time t h e  c o r n e a e  h a d  n o t  b e e n  



r e m o v e d .  T h e  P o w e l l s  w e n t  i n t o  a n  a d j o i n i n g  room whe re  t h e y  

r ema ined  u n t i l  a b o u t  7:30 a . m .  D u r i n g  t h a t  t i m e ,  n o  m e n t i o n ,  

a n d  n o  r e q u e s t  f o r  c o n s e n t ,  c o n c e r n i n g  t h e  r emova l  o f  c o r n e a l  

t i s s u e  was made t o  t h e  P o w e l l s ,  n o r  d i d  t h e y  e x p r e s s  a n y  o b j e c t i o n .  

Eye  b a n k  p e r s o n n e l  r e m o v e d  t h e  c o r n e a e  a t  a b o u t  5 : 4 5  a.m., 

b e f o r e  t h e  b o d y  was t a k e n  t o  L e e s b u r g  Communi ty  H o s p i t a l  i n  

L e e s b u r g .  T h e r e  a f u l l  a u t o p s y  was p e r f o r m e d  on J u l y  11, by  

F i f t h  D i s t r i c t  M e d i c a l  Examiner ,  W i l l i a m  H .  S h u t z e ,  M.D. T h i s  

was when D r .  S h u t z e  f i r s t  l e a r n e d  o f  t h e  c o r n e a  r emova l .  

Both  t h e  W h i t e  a n d  t h e  P o w e l l  a u t o p s i e s  were a u t h o r i z e d  

u n d e r  t h e  m e d i c a l  e x a m i n e r  s t a t u t e ,  b e c a u s e  t h e  d e c e d e n t s  d i e d  

s u d d e n l y ,  when i n  a p p a r e n t  good h e a l t h ,  u n a t t e n d e d  by  a p r a c t i c i n g  

p h y s i c i a n ,  a n d  i n  s u s p i c i o u s  o r  u n u s u a l  c i r c u m s t a n c e s .  

A d d i t i o n a l l y ,  i n  1 9 8 3  James P h i l l i p s ,  A s s i s t a n t  S t a t e  A t t o r n e y  i n  

c h a r g e  o f  t h e  Mar ion  Coun ty  o f f i c e ,  had r e q u e s t e d  t h a t  a u t o p s i e s  

b e  p e r f o r m e d  on  v i c t i m s  o f  d r o w n i n g s  and mo to r  v e h i c l e  a c c i d e n t s  

(R.987, 988 ,  990-91) .  D u r i n g  t h o s e  a u t o p s i e s ,  o r g a n s  a re  removed,  

a n d  t i s s u e ,  b l o o d ,  and  u r i n e  s a m p l e s  are  t a k e n  (R.618 ,  6 3 4 - 3 5 ,  

6 4 4 ) .  

On J u n e  1 5 ,  1983 ,  and  J u l y  11, 1983 ,  when t h e  c o r n e a e  were 

removed, n o  p a r t i c u l a r  p a t i e n t  i n  n e e d  o f  c o r n e a l  t i s s u e  was 

known t o  t h e  F i f t h  M e d i c a l  Examiner  D i s t r i c t .  However, t h e  F i f t h  

M e d i c a l  Examiner  D i s t r i c t  was aware o f  a c o n t i n u i n g  n e e d ,  e x p r e s s e d  

b y  t h e  Eye Banks a s  a s t a n d i n g  r e q u e s t  f o r  c o r n e a l  t i s s u e  (R.621,  

637 ,  646)  , r e q u i r e d  b y  o v e r  2 ,000 p e o p l e  a y e a r  i n  F l o r i d a  a l o n e  

f o r  t r a n s p l a n t  (R.579) . 



Eye Bank t e c h n i c i a n s ,  e x p e r i e n c e d  i n  o b t a i n i n g ,  p r o c e s s i n g ,  

and  d i s t r i b u t i n g  c o r n e a e ,  d e t e r m i n e  t h e  g r o s s  s u i t a b i l i t y  o f  

c o r n e a l  t i s s u e  f o r  t r a n s p l a n t  b e f o r e  r emova l .  They a l s o  examine  

it m i c r o s c o p i c a l l y  a f t e r  removal  (R.621,  637 , 647)  . Removal o f  

c o r n e a l  t i s s u e  d o e s  n o t  a f  f e c t  a d e c e a s e d ' s  f a c i a l  a p p e a r a n c e ,  

b e c a u s e  t h e  t i s s u e  is c lear  a n d  o n l y  a b o u t  . 5  mm i n  t h i c k n e s s  

(R.578-79) ,  and  b e c a u s e  on d e a t h ,  t h e  v i t r e o u s  humour, a g e l - l i k e  

f l u i d  wh ich  f i l l s  a n d  s h a p e s  t h e  e y e s ,  is l o s t ,  and  t h e  e y e s  l o s e  

t h e i r  n o r m a l  s h a p e ,  r e q u i r i n g  p l a c e m e n t  o f  eye -caps  o v e r  t h e  

s u r f a c e  o f  e a c h  e y e ,  r e g a r d l e s s  o f  w h e t h e r  c o r n e a l  t i s s u e  h a s  

been  removed (R.582) . 
Removal o f  c o r n e a e  p u r s u a n t  t o  t h e  c o r n e a l  r emova l  s t a t u t e ,  

F l a .  S t a t .  S732.9185, o c c u r s  o n l y  when a n  a u t o p s y  is  r e q u i r e d  

unde r  F l a .  S t a t .  9406.11,  ( t h e  m e d i c a l  e x a m i n e r  s t a t u t e  a u t h o r i z i n g  

a u t o p s i e s ) ,  a n d  when t h e  o t h e r  c o n d i t i o n s  are  met. Remova l  o f  

c o r n e a e  i n  s u c h  c i r c u m s t a n c e s  p r o v i d e s  y o u t h f u l ,  h i g h - q u a l i t y  

c o r n e a l  t i s s u e  f o r  m o r e  t h a n  9 0 %  o f  t h e  c o r n e a l  t r a n s p l a n t s  

p e r f o r m e d  (R.573,  575-76, 579)  . A s  a r e s u l t ,  s u c c e s s f u l  t r a n s p l a n t  

s u r g e r y  h a s  i n c r e a s e d ,  a n d  p a t i e n t  w a i t i n g  time h a s  d e c r e a s e d  t o  

1-2 weeks  (R.572,  5 7 6 ) .  

I n  1 9 7 6 ,  b e f o r e  p a s s a g e  o f  t h e  c o r n e a l  r e m o v a l  s t a t u t e ,  

F l a .  S t a t .  9  732.9185,  t h e r e  were o n l y  a b o u t  500 c o r n e a e  a v a i l a b l e  

f o r  t r a n s p l a n t  ( R . 5 7 2 ) .  I n  1 9 8 4  t h e r e  were 3 , 4 0 6  c o r n e a l  

t r a n s p l a n t s  i n  t h e  S t a t e  o f  F l o r i d a  a n d  80-85% o f  t h o s e  t r a n s p l a n t s  

a re  s u c c e s s f u l  (R .572-73) .  Removal o f  c o r n e a l  t i s s u e  p u r s u a n t  t o  

t h e  c o n d i t i o n s  se t  f o r t h  i n  F l a .  S t a t .  S 732.9185 p r o v i d e s  c o r n e a e  



w i t h i n  t h e  f o u r  t o  s i x  hours  a f t e r  d e a t h  t h a t  is r e q u i r e d  f o r  

t i s s u e  t o  b e  u s a b l e  and s u c c e s s f u l  i n  t r a n s p l a n t  (R.577) . Costs 

and e x p e n s e s  of t h e  S t a t e  of F l o r i d a  i n  p r o v i d i n g  s e r v i c e s  t o  t h e  

b l i n d  e x c e e d s  $138 ,000 ,000  p e r  y e a r .  



The F l o r i d a  c o r n e a  removal s t a t u t e ,  F l a .  S t a t .  S732.9185,  

d o e s  n o t  d e p r i v e  p r o p e r t y  wi thou t  p r o c e d u r a l  due  p r o c e s s .  The 

p r o c e d u r a l  s a f e g u a r d s  of t h e  Due P r o c e s s  C l a u s e - - n o t i c e  a n d  a n  

o p p o r t u n i t y  t o  b e  heard--apply o n l y  i f  t h e r e  is genu ine  p r o p e r t y  

i n t e r e s t  under  s t a t e  law. Under F l o r i d a  law, P l a i n t i f f s '  i n t e r e s t s  

i n  d i s p o s i n g  o f  t h e  r e m a i n s  o f  t h e i r  d e c e a s e d  s o n s  is n o t  a  

p r o p e r t y  r i g h t .  I n s t e a d ,  it is a  p e r s o n a l  r i g h t  t o  be  f r e e  from 

m a l i c i o u s  i n t e r f e r e n c e  i n  s o  d i s p o s i n g  o f  t h e  body o f  t h e  de-  

c e a s e d .  Removal o f  c o r n e a l  t i s s u e  f r o m  t h o s e  b o d i e s ,  w i t h o u t  

P l a i n t i f f s '  c o n s e n t ,  u n d e r  c i r c u m s t a n c e s  where  nonconsensua l  

a u t o p s i e s  a r e  n e c e s s a r y ,  d e p r i v e s  P l a i n t i f f s  o f  no  p r o p e r t y  

i n t e r e s t  f o r  which t h e y  would be  e n t i t l e d  t o  t h e  b a s i c  r e q u i r e m e n t s  

o f  p r o c e d u r a l  due p r o c e s s .  (Nor does  it c o n s t i t u t e  a  t a k i n g  o f  

any p r o p e r t y  i n t e r e s t  be long ing  t o  P l a i n t i f f s ,  f o r  which t h e y  a r e  

e n t i t l e d  t o  compensat ion.  ) 

N e i t h e r  d o e s  t h e  c o r n e a l  removal s t a t u t e  d e p r i v e  P l a i n t i f f s  

o f  e q u a l  p r o t e c t i o n ,  s u b s t a n t i v e  d u e  p r o c e s s ,  o r  a n y  r i g h t  o f  

p r i v a c y .  The  s t a t u t e ' s  c l a s s i f i c a t i o n ,  a u t h o r i z i n g  removal of  

c o r n e a  w i t h o u t  next -of-k in  c o n s e n t ,  i n  c i r c u m s t a n c e s  where  t h e  

d e a t h s  a l r e a d y  n e c e s s i t a t e  t h e  n o n c o n s e n s u a l  i n t r u s i o n  o f  an 

a u t o p s y ,  is n o t  an  i n v i d i o u s  d i s c r i m i n a t i o n .  The d e c e a s e d  a r e  

n o t  a  s u s p e c t  c l a s s ;  a n d  P l a i n t i f f s '  i n t e r e s t  i n  d i s p o s i n g  of  

t h e  b o d i e s  of t h e  deceased  is n o t  a  fundamenta l ,  c o n s t i t u t i o n a l  

r i g h t .  

Moreover, t h e  c l a s s i f i c a t i o n  is a  r e a s o n a b l e  one ,  f u r t h e r i n g  



a t h e  l e g i t i m a t e  p u b l i c  p u r p o s e  o f  making s i g h t  a v a i l a b l e  t o  

g r e a t e r  numbers of  b l i n d  p e o p l e .  A s  such ,  t h e  s t a t u t e ' s  c l a s s i f i -  

c a t i o n  is e n t i t l e d  t o  p resumpt ive  v a l i d i t y .  

S i n c e  P l a i n t i f f s '  r i g h t  t o  d i s p o s e  of t h e  b o d i e s  o f  t h e i r  

deceased s o n s  is n o t  a  fundamenta l  l i b e r t y  g u a r a n t e e d  by t h e  Due 

P r o c e s s  C l a u s e ,  t h e r e  is no c o n s t i t u t i o n a l  r i g h t  of p r i v a c y  t h a t  

e n c o m p a s s e s  p l a i n t i f f s  and c o r p s e s .  F i n a l l y ,  t h e  s t a t u t e  is a  

r e a s o n a b l y  r e l a t e d  means t o  a c h i e v i n g  t h e  l e g i t i m a t e  governmenta l  

g o a l  of  p r o v i d i n g  s i g h t  t o  b l i n d  p e r s o n s  by making a n  i n c r e a s e d  

s u p p l y  of u s a b l e  c o r n e a l  t i ssue  a v a i l a b l e  f o r  t r a n s p l a n t .  The  

l e g i s l a t u r e  c o n s t i t u t i o n a l l y  e n a c t e d  t h e  c o r n e a  removal s t a t u t e ,  

t h e r e f o r e .  



I .  THE CORNEA REMOVAL STATUTE I FLAW STAT. S 732 m9185 DOES NOT 
DEPRIVE PROPERTY WITHOUT PROCEDURAL DUE PROCESS. 

The t r i a l  cour t  ruled (1) t h a t  " P l a i n t i f f s  have a  r i g h t  t o  

rece ive ,  possess ,  and d i s p o s e  of  t h e  body [ s i c ]  of t h e i r  son 

[ s i c ]  i n  t h e  same condi t ion  a s  death l e f t  it [ s i c ]  "; (2 )  t h a t  

t h i s  r i g h t  "has been cha rac te r i zed  by t h e  Courts of t h e  S t a t e  of 

F lor ida  a s  a  property r i g h t  enjoyed by the  next of k i n n ;  and (3 )  

t h a t  t h e  cornea removal s t a t u t e ,  F la .  S t a t .  S 732.9185,l "deprives  

P l a i n t i f f s  of t h i s  r i g h t  without a f ford ing  them p r o c e d u r a l  due 

process of law guaranteed by t h e  F i f t h  and Fourteenth Amendments 

of t h e  United S t a t e s  C o n s t i t u t i o n  . . . because  i t  a l l o w s  an 

a l t e r a t i o n  of and removal of a  p a r t  from t h e  body [ s i c ]  of t h e  

l F l o r i d a  S t a t u t e  732 .9185 Corneal Removal bv Medical Examiners. 

(1) I n  any case i n  which a  p a t i e n t  is i n  need of corneal  
t i s s u e  f o r  a  t r a n s p l a n t ,  a  d i s t r i c t  medica l  examiner o r  an 
appropr ia t e ly  q u a l i f i e d  designee with t r a i n i n g  i n  ophthalmologic 
t e c h n i q u e s  may, upon reques t  of any eye bank authorized under 
s. 732.918, provide t h e  cornea of a  decedent whenever a l l  of t h e  
following condi t ions  a r e  met: 

( a )  A decedent who may provide a  s u i t a b l e  cornea f o r  
t h e  t r a n s p l a n t  is under t h e  j u r i s d i c t i o n  of t h e  medical examiner 
and an autopsy is required i n  accordance with s. 406.11. 

(b)  No objec t ion  by t h e  next of k i n  of the  decedent is 
known by t h e  medical examiner. 

( c )  The removal of t h e  cornea w i l l  not i n t e r f e r e  with 
t h e  subsequent course of an inves t iga t ion  or  autopsy. 

( 2 )  N e i t h e r  t h e  d i s t r i c t  m e d i c a l  e x a m i n e r  nor  h i s  
appropr ia t e ly  q u a l i f i e d  d e s i g n e e  nor  any eye  bank a u t h o r i z e d  
under s .  732.918 may be h e l d  l i a b l e  i n  any c i v i l  or  c r iminal  
a c t i o n  f o r  f a i l u r e  t o  obta in  consent of t h e  next of k i n .  



s o n  [ s i c ]  w i t h o u t  n o t i c e  o r  a n  o p p o r t u n i t y  t o  be  heard."  (R. 

760,  Ill 2a,  3 ,  and 2d and h ) .  

A. P r o c e d u r a l  Due P r o c e s s  Only f o r  P r o ~ e r t v  I n t e r e s t s  

"The r e q u i r e m e n t s  o f  p r o c e d u r a l  d u e  p r o c e s s  a p p l y  o n l y  

t o  t h e  d e p r i v a t i o n  o f  i n t e r e s t s  encompassed by t h e  F o u r t e e n t h  

Amendment's p r o t e c t i o n  o f  l i b e r t y  a n d  p r o p e r t y " ;  a n d  " . . . t h e  

r a n g e  o f  i n t e r e s t s  p r o t e c t e d  by p r o c e d u r a l  due p r o c e s s  is  n o t  

i n f i n i t e . "  Board o f  Reaen t s  v .  Roth,  408 U.S. 564, 570, 92 S.Ct. 

To d e t e r m i n e  whether  due p r o c e s s  r e q u i r e m e n t s  
a p p l y  i n  t h e  f i r s t  p l a c e ,  w e  must look. .  . t o  
t h e  n a t u r e  o f  t h e  i n t e r e s t  a t  s t a k e .  ... W e  
must  l o o k  t o  see i f  t h e  i n t e r e s t  is w i t h i n  
t h e  F o u r t h  Amendment's p r o t e c t i o n  o f  l i b e r t y  
and p r o p e r t y .  

& a t  570-71, 92 S.Ct.  a t  2705-06 (emphasis  i n  o r i g i n a l ) .  

Only when a  l i b e r t y  o r  p r o p e r t y  i n t e r e s t  h a s  been i d e n t i f i e d  

do t h e  b a s i c  p r o c e d u r a l  s a f e g u a r d s  of  due p r o c e s s  a p p l y .  

T h e  Due P r o c e s s  C l a u s e  a p p l i e s  when 
g o v e r n m e n t  a c t i o n  d e p r i v e s  a  p e r s o n  
o f  l i b e r t y  o r  p r o p e r t y ;  a c c o r d i n g l y ,  
when t h e r e  i s  a  c l a i m e d  d e n i a l  o f  d u e  
p r o c e s s  we have i n q u i r e d  i n t o  t h e  n a t u r e  
of  t h e  i n d i v i d u a l ' s  c l a imed  i n t e r e s t .  

[ T I  o  d e t e r m i n e  w h e t h e r  d u e  
p r o c e s s  r e q u i r e m e n t s  a p p l y  
i n  t h e  f i r s t  p l a c e ,  we must  
l o o k  n o t  t o  t h e  ' w e i g h t '  b u t  
t o  t h e  n a t u r e  of  t h e  i n t e r e s t  
a t  s t a k e . . . .  

T h i s  h a s  meant t h a t  t o  o b t a i n  a  p r o t e c t i b l e  
r i g h t  

' a  p e r s o n  c l e a r l y  mus t  h a v e  
more t h a n  an  a b s t r a c t  n e e d  o r  



d e s i r e  f o r  i t .  H e  m u s t  h a v e  
m o r e  t h a n  a u n i l a t e r a l  
e x p e c t a t i o n  o f  i t .  H e  m u s t ,  
i n s t e a d ,  h a v e  a l e g i t i m a t e  
claim o f  e n t i t l e m e n t  t o  i t , '  

442 U.S. 1, 7 ,  99 S.Ct.  2100,  2104, 60 L.Ed.2d 668  ( 1 9 7 9 ) .  

A p r o p e r t y  i n t e r e s t  e n t i t l e d  t o  t h e  b a s i c  p r o c e d u r a l  

s a f e g u a r d s  o f  d u e  p r o c e s s ,  u n d e r  t h e  Due P r o c e s s  C l a u s e ,  i s  

c r e a t e d  a n d  d e f i n e d  by  t h e  a u t h o r i t y  o f  r u l e s  o r  m u t u a l l y  e x p l i c i t  

u n d e r s t a n d i n g s  u n d e r  s t a t e  l a w .  

y .  L o u d e r u ,  1 0 5  S.Ct .  1487 ,  1 4 9 1  (1985)  ; Ja-, 

1 0 2  S.Ct .  31 ,  34-5 (1981)  ; Bishop v. Wood, 426 U.S. 341 ,  344 and  

nn.6 a n d  7 ,  96 S.Ct .  2074,  2077 and  nn.6 and  7 ,  48 L.Ed.2d 684 

( 1 9 7 6 ) .  " P r o p e r t y  i n t e r e s t s  a r e  n o t  c r e a t e d  by t h e  C o n s t i t u t i o n ,  

' t h e y  a re  c r e a t e d  and  t h e i r  d i m e n s i o n s  a re  d e f i n e d  b y  e x i s t i n g  

r u l e s  or  u n d e r s t a n d i n g s  t h a t  stem from a n  i n d e p e n d e n t  s o u r c e  s u c h  

a s  s t a t e  l a w . ' "  m, 1 0 5  

S . C t .  a t  1 4 9 1 ,  a u o t i n g  B o a r d  of  R e w t s  v .  R o t h ,  408 U.S. a t  

577,  92 S .Ct .  a t  2709. The Supreme C o u r t  h a s  

[O] b s e r v e d  o n  numerous o c c a s i o n s  [ t h a t ]  
t h a t  C o n s t i t u t i o n  d o e s  n o t  create  p r o p e r t y  
i n t e r e s t s .  R a t h e r  i t  e x t e n d s  v a r i o u s  
p r o c e d u r a l  s a f e g u a r d s  t o  c e r t a i n  i n t e r e s t s  
t h a t  s t em f r o m  a n  i n d e p e n d e n t  s o u r c e  
s u c h  as  s t a t e  law. 

Tleis v .  F l v n t ,  439 U.S. 438,  441, 99 S .Ct .  698 ,  700 ,  58  L.Ed.2d 

7 1 7  ( 1 9 7 9 ) .  "A  c la im o f  e n t i t l e m e n t  u n d e r  s t a t e  l a w ,  t o  b e  

e n f o r c e a b l e ,  m u s t  b e  d e r i v e d  f r o m  s t a t u t e  o r  l e g a l  r u l e  o r  

t h r o u g h  a m u t u a l l y  e x p l i c i t  u n d e r s t a n d i n g . "  I;d, a t  442 ,  99 

S.Ct .  a t  701 .  The s u f f i c i e n c y  o f  s u c h  a c l a im  o f  e n t i t l e m e n t  
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a "must  b e  d e c i d e d  b y  r e f e r e n c e  t o  s t a t e  law." WOD v. Wood, 426 

U.S. a t  344 ,  96  S.Ct .  a t  2077. 

P r o p e r t y  i n t e r e s t s ,  o f  c o u r s e ,  are  n o t  
c r e a t e d  b y  t h e  C o n s t i t u t i o n .  R a t h e r  
t h e y  a r e  c r e a t e d  a n d  t h e i r  d i m e n s i o n s  
are  d e f i n e d  b y  e x i s t i n g  r u l e s  o r  u n d e r -  
s t a n d i n g s  t h a t  stem f rom a n  i n d e p e n d e n t  
s o u r c e  s u c h  as  s t a t e  l a w - - r u l e s  o r  unde r -  
s t a n d i n g s  t h a t  s e c u r e  c e r t a i n  b e n e f i t s  
a n d  t h a t  s u p p o r t  c la ims  o f  e n t i t l e m e n t  
t o  t h o s e  b e n e f i t s .  

Board of R e a m s  v .  Ro th ,  408 U.S. a t  577 ,  92  S .Ct .  a t  2709. 

" T h e  h a l l m a r k  o f  p r o p e r t y ,  t h e  [Supreme] C o u r t  h a s  e m p h a s i z e d ,  

is a n  i n d i v i d u a l  e n t i t l e m e n t  g rounded  i n  s t a t e  l a w ,  wh ich  c a n n o t  

b e  r emoved  e x c e p t  ' f o r  c a u s e  ' ." W n  v .  Ziimerman B r u s h  C o . ,  

455 U.S. 422,  430,  1 0 2  S e c t .  1148 ,  1155 ,  7 1  L.Ed.2d 265 ( 1 9 8 2 ) .  

8 .  No P r o w e r t v  I n t e r e s t  Under F l o r i d a  L u  

N e i t h e r  t h e  P o w e l l s  n o r  t h e  W h i t e s  h a v e  a n y  g e n u i n e  p r o p e r t y  

i n t e r e s t ,  u n d e r  F l o r i d a  l a w ,  i n  t h e  r e m a i n s  ( i n c l u d i n g  t h e  c o r n e a e )  

o f  t h e i r  d e c e a s e d  c h i l d r e n .  I n  D-a-, 200 So .  5 4 1  

( F l a .  1941)  , a p l a i n t i f f  s u e d  i n  two c o u n t s  ( f o r  b r e a c h  o f  c o n t r a c t  

a n d  f o r  n e g l i g e n c e )  f o r  t h e  c a r e l e s s  a n d  n e g l i g e n t  manner i n  

wh ich  t h e  body o f  h i s  w i f e  had  b e e n  embalmed.  I n  d e t e r m i n i n g  

i f  a c a u s e  o f  a c t i o n  had been  s t a t e d  b y  t h e  p l a i n t i f f ,  t h e  C o u r t  

f r amed  t h e  i s s u e  a s  w h e t h e r  t h e  s u r v i v i n g  s p o u s e  had  "a p r o p e r t y  

r i g h t  i n  t h e  c o r p s e  o f  t h e  o t h e r  s u f f i c i e n t  t o  p r e d i c a t e  a n  

a c t i o n  f o r  a t r e s p a s s  o r  wrong commit ted . "  a t  542.  T h a t  

i s s u e  was " a n s w e r e d  i n  t h e  a f f i r m a t i v e , "  : " [ T l h e r e  is a 



a p r o p e r t y  r i g h t  i n  t h e  c o r p s e . "  LdL a t  543.  The  Cour t  t h e n  

e x p l a i n e d  t h a t  " [ t l h e  r i g h t  o f  t h e  s u r v i v i n g  s p o u s e  t o  h a v e ,  

p r o t e c t  a n d  d i s p o s e  o f  t h e  r e m a i n s  of  t h e  o t h e r  i s  a r i g h t  

r ecogn ized  by law." Ld_L a t  542. 

Nine y e a r s  l a t e r ,  however, t h e  Cour t  e x p l a i n e d ,  i n  S i r k s a  

Y.  J-, 45 So.2d 188  ( F l a .  1950) , t h a t  t h e  r i g h t  r ecogn ized  

i n  Dunahoo v. B w  is t h e  l i m i t e d  r i g h t  of  a  s u r v i v i n g  spouse  o r  

n e x t  of  k i n  

[T]o  p o s s e s s i o n  of t h e  body of  a  deceased  
pe r son  f o r  t h e  purpose  of  b u r i a l ,  s e p u l t u r e  
o r  o t h e r  l a w f u l  d i s p o s i t i o n  which t h e y  
may see f i t .  [ U D u n a h o o  v. Bess] . . .And 
t h e  i n v a s i o n  o f  such a  r i g h t  by u n l a w f u l l y  
w i t h h o l d i n g  t h e  body f r o m  t h e  r e l a t i v e  
e n t i t l e d  t h e r e t o  is an a c t i o n a b l e  wrong, 
f o r  w h i c h  s u b s t a n t i a l  damages  may b e  
r e c o v e r e d .  

a L a t  189-90. I n  K i r k s e v  v .  Jern-, an u n d e r t a k e r  had t a k e n  

t h e  body of  t h e  p l a i n t i f f ' s  deceased  d a u g h t e r ,  r e f u s e d  t o  r e t u r n  

i t ,  embalmed it  w i t h o u t  a u t h o r i t y  t o  d o  s o ,  and h e l d  i t  a s  

s e c u r i t y  f o r  t h e  embalming f e e .  T h i s  C o u r t  r u l e d  t h a t  t h e  

a l l e g a t i o n s  o f  wrongfu l  conduct  were s u f f i c i e n t l y  e g r e g i o u s  t o  

s t a t e  a  c a u s e  o f  a c t i o n  f o r  i n v a s i o n  of  t h e  r i g h t  t o  d i s p o s e  of  

t h e  body of  t h e  deceased .  

F i n a l l y ,  i n  Jackson v .  RUDD, 228 So.2d 916 ( F l a .  4 t h  D.C.A. 

1 9 6 9 ) ,  t h e  c o u r t  of  a p p e a l  r e v e r s e d  a  d i r e c t e d  v e r d i c t  f o r  a  

p h y s i c i a n  who, d e s p i t e  twice be ing  r e f u s e d  p e r m i s s i o n ,  n e v e r t h e l e s s  

performed an a u t o p s y  on t h e  body of  a  p a t i e n t  who had d i e d  i n  

t h e  h o s p i t a l .  The p a t i e n t ' s  d e a t h  d i d  n o t  f a l l  w i t h i n  any  of t h e  

c a t e g o r i e s  of t h e  s t a t u t e s  a u t h o r i z i n g  a u t o p s i e s .  Hence ,  t h e  



p h y s i c i a n ' s  " i n t e n t  i n  p e r f o r m i n g  t h e  a u t o p s y  i r r e s p e c t i v e  o f  

g r e a t  i n d i f f e r e n c e  t o  t h e  p l a i n t i f f s  and t h e i r  r e f u s a l  t o  g r a n t  

pe rmiss ion"  r a i s e d  an  i s s u e  o f  f a c t  c o n c e r n i n g  m a l i c e  which was 

" s u f f i c i e n t  t o  w i t h s t a n d . .  . .a motion f o r  d i r e c t e d  v e r d i c t  ." ILL 

A s  t h e  c o u r t  o f  a p p e a l  n o t e d ,  " e a r l y  E n g l i s h  common law 

r e c o g n i z e d  no p r o p e r t y  o r  p r o p e r t y  r i g h t s  i n  t h e  body o f  a  

d e c e a s e d  p e r s o n . "  a t  918. However, t h e  c o u r t  r ecogn ized  

" a  c a u s e  o f  a c t i o n  f o r  an  u n a u t h o r i z e d  a u t o p s y , "  based on " t h e  

p e r s o n a l  r ia l& o f  t h e  d e c e d e n t ' s  n e x t  o f  k i n  to-, 

m t h e r  t h a n  anv w r o ~ e r t v  r i g h t  i n  t h e  bodv itseU." I;d, (emphasis  

a d d e d ) .  It is t h i s  " p e r s o n a l  r i g h t  t o  b u r y  a  body [which] f a l l s  

on t h e  pe r son  o r  p e r s o n s  who a r e  i n  c l o s e s t  r e l a t i o n s h i p  t o  t h e  

e d e c e a s e d . "  LB, To r e c o v e r  " i n  a n  a c t i o n  f o r  a n  u n a u t h o r i z e d  

a u t o p s y  founded s o l e l y  i n  t o r t ,  

[TI h e  w r o n g f u l  a c t  must  b e  s u c h  a s  t o  
r e a s o n a b l y  i m p l y  m a l i c e  o r  s u c h  t h a t  
from t h e  e n t i r e  want o f  c a r e  o r  a t t e n t i o n  
t o  d u t y  o r  g r e a t  i n d i f f e r e n c e  t o  t h e  
p e r s o n ,  p r o p e r t y ,  o r  r i g h t s  o f  o t h e r s  
s u c h  m a l i c e  would  b e  i m p u t e d  a s  would 
j u s t i f y  a ssessment  of e x e m p l a r y o r  p u n i t i v e  
damages. 

LdL a t  918-19. D e s p i t e  t h i s  " e x c l u s i v e  r i g h t "  v e s t e d  " i n  t h e  

s u r v i v i n g  s p o u s e ,  r e l a t i v e ,  o r  n e x t  o f  k i n  t o  d i s p o s e  o f  a  

c o r p s e ,  a u t o p s i e s  may be  a u t h o r i z e d  by p u b l i c  a u t h o r i t i e s  f o r  t h e  

p r o t e c t i o n  o f  h e a l t h  o r  t h e  d i s c o v e r y  o f  cr ime."  a t  919. 

T h i s  Cour t  reviewed t h a t  c a s e  and e x p r e s s l y  " a g r e e i d ]  w i t h  

t h e  D i s t r i c t  C o u r t ' s  d e c i s i o n  i n  a l l  r e s p e c t s . "  Rlaww v .  Jackson ,  

238 So.2d 8 6 ,  89  ( F l a .  1 9 7 0 )  . "An u n a u t h o r i z e d  e a u t o p s y  w i l l  
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s u p p o r t  a  t o r t  a c t i o n . "  (emphasis  a d d e d ) ,  C- Kirksey 

y .  J e r n m ,  n. The Cour t  e x p l a i n e d  t h a t  because  t h e  p a t i e n t ' s  

d e a t h  had n o t  f a l l e n  w i t h i n  a n y  o f  t h e  l i m i t e d  c i r c u m s t a n c e s  

s p e c i f i e d  i n  t h e  s t a t u t e s  a u t h o r i z i n g  a u t o p s i e s ,  t h e  " d e f e n s e  o f  

a u t h o r i t y  o f  l a w  f a i l s n  a n d  " a t t e n t i o n  now f o c u s e s  upon t h e  

q u e s t i o n  o f  m a l i c e , "  & a t  90, a s  a  n e c e s s a r y  e lement  of t h e  

c a u s e  o f  a c t i o n 2  f o r  i n t e r f e r e n c e  w i t h  t h e  r i g h t  t o  d i s p o s e  o f  a  

deceased  I s  remains.  

I n  r u l i n g  t h a t  P l a i n t i f f s  "have a  r i g h t  t o  r e c e i v e ,  p o s s e s s ,  

and d i s p o s e  of  t h e  body [ s i c ]  o f  t h e i r  s o n  [ s i c ]  i n  t h e  same 

c o n d i t i o n  a s  d e a t h  l e f t  it [ s i c ]  ," and t h a t  t h i s  r i g h t  "has  been 

c h a r a c t e r i z e d  by t h e  c o u r t s  of  t h e  S t a t e  of F l o r i d a  a s  a  p r o p e r t y  

r i g h t  e n j o y e d  b y  t h e  n e x t  o f  k i n , "  t h e  t r i a l  c o u r t  f a i l e d  t o  

a p p r e c i a t e  t h e  s i g n i f i c a n c e  of  t h i s  C o u r t ' s  e x p r e s s  a p p r o v a l  i n  

2 ~  r i g h t  o f  a c t i o n  is n o t  a  p r o p e r t y  i n t e r e s t  r ecogn ized  by,  
and e n t i t l e d  t o  p r o c e d u r a l  s a f e g u a r d s  u n d e r ,  t h e  Due P r o c e s s  
C l a u s e .  

"Our c a s e s  have c l e a r l y  e s t a b l i s h e d  t h a t  ' [ a ]  
pe r son  h a s  no p r o p e r t y ,  no v e s t e d  i n t e r e s t s ,  
i n  any r u l e  o f  t h e  common law.'.. .The ' C o n s t i -  
t u t i o n  d o e s  n o t  f o r b i d  t h e  c r e a t i o n  o f  new 
r i g h t s ,  o r  t h e  a b o l i t i o n  o f  o l d  ones  recogn ized  
by t h e  common law, t o  a t t a i n  a  p e r m i s s i b l e  
l e g i s l a t i v e  o b j e c t , ' - . . d e s p i t e  t h e  f a c t  t h a t  
' o t h e r w i s e  s e t t l e d  e x p e c t a t i o n s '  may be u p s e t  
t h e r e b y . "  

Duke Power Co. v .  Caro , ina  Environmenta l  S tudv Group, I n c . ,  438 
U.S. 5 9 ,  8 8  n . 3 2 ,  9 8  S . C t .  2620 ,  2638 n . 3 2 ,  57 L.Ed.2d 5 9 5  
(1978) .  See  a l s o  U U W a  CoCo. . . , 428 U.S. 1, 
1 6 ,  96 S . C t .  2882,  2892,  49 L.Ed.2d 7 5 2  ( 1 9 7 6 ) .  Hence ,  by  
a u t h o r i z i n g  t h e  removal o f  c o r n e a l  t i s s u e ,  and g r a n t i n g  immunity 
from l i a b i l i t y  f o r  do ing  s o ,  t h e  c o r n e a  removal s t a t u t e  d o e s  n o t  
d e p r i v e  P l a i n t i f f s  o f  any c o n s t i t u t i o n a l l y  r ecogn ized  p r o p e r t y  
i n t e r e s t  i n  a  c a u s e  o f  a c t i o n  f o r  i n t e r f e r e n c e  w i t h  t h e  r i g h t  t o  

a d i s p o s e  o f  t h e  body o f  a  deceased .  
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RUDD v .  Ja  , o f  t h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  " i n  a l l  re- 

s p e c t s . "  2 z . 2 d  a t  89.  I f  t h e  d i s t r i c t  c o u r t  had e r r e d  i n  

s t a t i n g  t h a t  " t h e  p e r s o n a l  r i g h t  o f  t h e  d e c e d e n t ' s  n e x t  o f  k i n  t o  

b u r y  t h e  body" is n o t  "any  p r o p e r t y  r i g h t  i n  t h e  body i t s e l f  ," 

Jackson  v .  RUDD, 228 So.2d a t  918, t h i s  C o u r t  would have  s c a r c e l y  

" a g r e e [ d ]  . . . i n  a l l  r e s p e c t s "  w i t h  t h a t  d e c i s i o n ,  upon r e v i e w  

o f  it. 

P l a i n t i f f s '  r i g h t ,  which is e s t a b l i s h e d  under  F l o r i d a  l a w ,  

t h e r e f o r e ,  is n o t  a n  i n t e r e s t  i n  a b o d y  i t s e l f  a s  p e r s o n a l  

p r o p e r t y .  I t  is a p e r s o n a l  r i g h t  o f  t h e  n e x t  o f  k i n  t o  d i s p o s e  o f  

t h e  r e m a i n s  o f  t h e i r  d e c e a s e d  c h i l d r e n  w i t h o u t  m a l i c i o u s  

i n t e r f e r e n c e .  See  Pupw v .  J a c k s o n ,  238 So.2d a t  89-90; Kir- 

Y. J e r n l a a n ,  45 So.2d a t  189-90; m n a h o o  v .  Bess, 200 So.  a t  542; 

a, 455 So.2d 1134,  1135 ( F l a .  2d D.C.A. 1984)  ; 

S h e r e r  v .  R u b i n  M e m o r i a l  C h a p e l .  J l t d . ,  444 So .2d  1 1 7 6 ,  1177 

( F l a .  4 t h  D.C.A.  1984)  ; Scheue r  v .  W i U ,  385 So.2d 1076,  1077-78 

( F l a .  4 t h  D . C . A .  1 9 8 0 ) ;  P r z v b v s z e w s k i  v .  M e t r o ~ o l i t a n  Dade 

Countv,  363 So.2d 388, 389 ( F l a .  3d D.C.A.  1978)  ; Brooks v .  S o u  

Broward H o s p i t a l  D i s t r i c t ,  325 So.  2d 479-80 ( F l a .  4 t h  D.C.A.  1975)  ; 

K i m ~ l e  v .  R i e d e l ,  1 3 3  So.2d 437, 439 ( F l a .  2d D.C.A. 1 9 6 1 ) .  

C o u r t s  o f  two o t h e r  s t a tes  have  come t o  t h e  same c o n c l u s i o n  

when f a c e d  w i t h  l i k e  c h a l l e n g e s  t o  t h e i r  c o r n e a  removal  s t a t u t e s .  

I n  G e o r a i a  L i o n s  Eve Bank, I n c .  v .  Tlavant,  S.E. 2d 

( G a .  O c t .  9 ,  1 9 8 5 ) ,  ( A p p e n d i x  A )  t h e  G e o r g i a  Supreme  C o u r t  

r e v e r s e d  a l o w e r  c o u r t  r u l i n g  t h a t  t h e  G e o r g i a  c o r n e a  removal 



s t a t u t e  ( v e r y  s i m i l a r  t o  t h e  F l o r i d a  s t a t u t e I 3  v i o l a t e d  due  

p r o c e s s  because  it d e p r i v e d  t h e  n e x t  of  k i n  of  a  p r o p e r t y  i n t e r e s t  

i n  t h e  c o r p s e ,  w i t h o u t  n o t i c e  and o p p o r t u n i t y  t o  o b j e c t .  The 

C o u r t  n o t e d  t h a t  G e o r g i a  l a w  e m p l o y e d  t h e  c o n c e p t  o f  

" q u a s i - p r o p e r t y  r i g h t , "  i n  r e c o g n i z i n g  " t h e  i n t e r e s t s  o f  s u r v i v i n g  

r e l a t i v e s  i n  t h e  p o s s e s s i o n  and c o n t r o l  of  d e c e d e n t s '  bod ies . "  

LsL a t  . The C o u r t ,  however, r e j e c t e d  t h e  c o n t e n t i o n  t h a t  

t h i s  i n t e r e s t  was one e n t i t l e d  t o  t h e  s a f e g u a r d s  of p r o c e d u r a l  

due p rocess - -no t i ce  and o p p o r t u n i t y  t o  be heard:  "There is no 

c o n s t i t u t i o ~  p r o t e c t e d  r i g h t  i n  a  d e c e d e n t ' s  body." IiL 

3 ~ h e  G e o r g i a  c o r n e a  r e m o v a l  s t a t u t e ,  O.C.G.A.  531-23-6, 
p r o v i d e s  i n  p e r t i n e n t  p a r t  a s  f o l l o w s :  

" ( b )  (1) Upon a  r e q u e s t  from a n  a u t h o r i z e d  
o f f i c i a l  of  a n  approved eye  bank f o r  c o r n e a l  
t i s s u e  t o  be  used f o r  t r a n s p l a n t s  o r  r e s e a r c h ,  
a  c o r o n e r ,  a  m e d i c a l  e x a m i n e r ,  h o s p i t a l ,  
f u n e r a l  d i r e c t o r ,  o r  an  a u t h o r i z e d  o f f i c i a l  
a c t i n g  f o r  t h e  c o r o n e r  may p e r m i t  t h e  removal 
o f  t h e  c o r n e a l  t i s s u e  o f  a  d e c e d a n t  by  
i n d i v i d u a l s  d e s i g n a t e d  by t h e  e y e  bank f o r  
d e l i v e r y  t o  t h e  e y e  bank f o r  such purposes  
i f  a l l  of  t h e  f o l l o w i n g  c o n d i t i o n s  a r e  m e t :  

( A )  The deceden t  from whom t h e  t i s s u e  
is  t o  be t a k e n  is under t h e  j u r i s d i c t i o n  of a  
c o r o n e r  o r  a  med ica l  examiner  p u r s u a n t  t o  
Code S e c t  i o n  45-16-27 ; 

(B)  No o b j e c t i o n  by t h e  deceden t  d u r i n g  
h i s  l i f e t i m e  o r ,  a f t e r  h i s  d e a t h  b y  t h e  
a p p r o p r i a t e  pe r son  l i s t e d  i n  Pa ragraph  ( 2 )  of  
t h i s  s u b s e c t i o n  i s  known t o  t h e  c o r o n e r ,  
m e d i c a l  e x a m i n e r  o r  a u t h o r i z e d  o f f i c i a l  
a c t i n g  f o r  t h e  c o r o n e r  a t  t h e  t i m e  t h e  t i ssue  
is  removed; 

( C )  The p e r s o n  d e s i g n a t e d  by t h e  eye  
b a n k  t o  r e m o v e  t h e  t i s s u e  i s  a  p e r s o n  
a u t h o r i z e d  t o  do s o  under Code S e c t i o n  
31-23-5. 



9 . . L i k e w i s e ,  i n  , 360 

N.W. 2d 275 (Mich.  App. 1 9 8 4 ) ,  t h e  C o u r t  o f  A p p e a l  u p h e l d  t h e  

Michigan  c o r n e a  removal  s t a t u t e  ( h i g h l y  s imi lar  t o  t h e  F l o r i d a  

( 2 )  O b j e c t i o n  t o  t h e  removal  o f  c o r n e a l  t i s s u e  
may b e  made known t o  t h e  c o r o n e r ,  m e d i c a l  
e x a m i n e r ,  h o s p i t a l ,  f u n e r a l  d i r e c t o r ,  o r  
a u t h o r i z e d  o f f i c i a l  a c t i n g  f o r  t h e  c o r o n e r  by 
t h e  d e c e d e n t  d u r i n g  h i s  l i f e t i m e  o r  by t h e  
f o l l o w i n g  p e r s o n s  a f t e r  t h e  d e c e d e n t ' s  d e a t h :  

( A )  The d e c e d e n t ' s  s p o u s e ;  

(B) I f  no s p o u s e  s u r v i v e s  h i m ,  a n y  o f  
t h e  d e c e d e n t ' s  a d u l t  c h i l d r e n ;  

( C )  I f  n o  a d u l t  c h i l d r e n  o r  s p o u s e  
s u r v i v e  h im;  o r  e i t h e r  o f  d e c e d e n t ' s  

p a r e n t s ;  

(D) I f  n o  p a r e n t s ,  a d u l t  c h i l d r e n  o r  
s p o u s e  s u r v i v e  him, a n y  o f  t h e  d e c e d e n t ' s  
b r o t h e r s  o r  s i s t e r s ;  o r  

(E) I f  n o n e  o f  t h e  f o r e g o i n g  s u r v i v e  
him, t h e  d e c e d e n t ' s  n e x t  o f  k i n .  

( 3 )  No c o r o n e r ,  m e d i c a l  e x a m i n e r ,  h o s p i t a l ,  
f u n e r a l  d i r e c t o r ,  o r  a u t h o r i z e d  o f f i c i a l  
a c t i n g  f o r  t h e  c o r o n e r  a u t h o r i z i n g  t h e  
removal  o f  c o r n e a l  t i s s u e  n o r  a n y  e y e  b a n k ,  
i ts  p e r s o n n e l  o r  o t h e r  p e r s o n  r e q u e s t i n g  o r  
p a r t i c i p a t i n g  i n  t h e  removal  o f  c o r n e a l  
t i s s u e  f o r  t h e  e y e  bank s h a l l  b e  l i a b l e  i n  
a n y  c i v i l  o r  c r i m i n a l  a c t i o n  f o r  r emov ing  
c o r n e a l  t i s s u e  f rom a  d e c e d e n t  a n d  u s i n g  same 
f o r  t r a n s p l a n t  o r  r e s e a r c h  p u r p o s e s  w i t h o u t  
o b t a i n i n g  p r i o r  c o n s e n t  f rom a n y  i n d i v i d u a l  
l i s t e d  i n  P a r a g r a p h  ( 2 )  o f  s u b s e c t i o n  ( b )  o f  
t h i s  Code S e c t i o n  if  s u c h  i n d i v i d u a l  f a i l e d  
t o  o b j e c t  p r i o r  t o  s u c h  removal  a s  a u t h o r i z e d  
i n  t h i s  Code S e c t i o n  and  t h e  removal  was i n  
a c c o r d a n c e  w i t h  t h i s  Code S e c t i o n .  



s t a t u t e ) 4 ,  a g a i n s t  a  c h a l l e n g e  t h a t  t h e  s t a t u t e  v i o l a t e d  funda- 

menta l  r i g h t s  o f  p r i v a c y  o f  t h e  s u r v i v i n g  n e x t  o f  k i n .  The  

Cour t  r ecogn ized  "a  common law c a u s e  o f  a c t i o n  on b e h a l f  o f  t h e  

pe r son  o r  p e r s o n s  e n t i t l e d  t o  t h e  p o s s e s s i o n ,  c o n t r o l ,  o r  b u r i a l  

o f  a  d e a d  body f o r  t h e  t o r t  o f  i n t e r f e r e n c e  w i t h  t h e  r i g h t  o f  

b u r i a l  o f  a  deceased  p e r s o n  w i t h o u t  m u t i l a t i o n . "  360 N.W. 2d a t  

277.  N e v e r t h e l e s s ,  t h e  Cour t  f l a t l y  s t a t e d  t h a t  " t h e r e  is  no 

p r o p e r t y  r i g h t  i n  t h e  n e x t  of  k i n  t o  a  dead body," and t h i s  r i g h t  

4 ~ h e  Michigan c o r n e a  removal s t a t u t e ,  M.C.L. 55333 . lo202 and 
333.10203, M.S.A. SS14.15 (10202) and (10203) , p r o v i d e s  i n  p e r t i n e n t  
p a r t  a s  f o l l o w s :  

"(1) I n  a n y  c a s e  i n  which a n  a u t o p s y  i s  t o  be  done 
by a  c o u n t y  m e d i c a l  e x a m i n e r  o r  a  c o u n t y  m e d i c a l  
e x a m i n e r  c a u s e s  an a u t o p s y  t o  be done ,  t h e  c o r n e a  o f  
t h e  d e c e a s e d  p e r s o n  may b e  r e m o v e d  b y  a  p e r s o n  
a u t h o r i z e d  by t h e  coun ty  medica l  examiner .  

( 2 )  Removal u n d e r  s u b s e c t i o n  (1) may be  made o n l y  
under t h e  f o l l o w i n g  c i r c u m s t a n c e s :  

( a )  An a u t o p s y  h a s  a l r e a d y  been a u t h o r i z e d  
by t h e  c o u n t y  medica l  examiner .  

( b )  The c o u n t y  medica l  examiner  does  
n o t  have knowledge  o f  a n  o b j e c t i o n  by t h e  
n e x t  o f  k i n  o f  t h e  deceden t  t o  t h e  removal of  
t h e  c o r n e a .  

( c )  The removal of  t h e  c o r n e a e  w i l l  n o t  
i n t e r f e r e  w i t h  t h e  c o u r s e  of any s u b s e q u e n t  
i n v e s t i g a t i o n  o r  a u t o p s y  o r  a l t e r  post-mortem 
f a c i a l  appearance .  

The  c o u n t y  m e d i c a l  e x a m i n e r ,  t h e  a s s i s t a n t  
med ica l  examiner ,  a  bank o r  s t o r a g e  f a c i l i t y ,  
o r  a n y  p e r s o n  a u t h o r i z e d  b y  t h e  c o u n t y  
medica l  examiner  t o  remove t h e  c o r n e a  o f  a  
d e c e a s e d  p e r s o n ,  s h a l l  n o t  b e  l i a b l e  i n  
a  c i v i l  a c t i o n  i f  it is s u b s e q u e n t l y  a l l e g e d  
t h a t  a u t h o r i z a t i o n  f o r  t h e  r e m o v a l  w a s  
r e q u i r e d  o f  t h e  n e x t  of  k i n .  



t o  b e  f r e e  o f  t o r t i o u s  i n t e r f e r e n c e  w i t h  t h e  d i s p o s i t i o n  of  t h e  

dead  body t h e  C o u r t  found  n o t  " t o  b e  o f  c o n s t i t u t i o n a l  d imens ion ."  

ra, 

By t h e  same t o k e n ,  u n d e r  F l o r i d a  law,  P l a i n t i f f s  have  a 

r i g h t  t o  b e  f r e e  f r o m  t o r t i o u s  i n t e r f e r e n c e  o f  a c h a r a c t e r  

s u f f i c i e n t  t o  w a r r a n t  i m p u t i n g  malice; b u t  it is n o t  a p r o p e r t y  

r i g h t  t o  which t h e  c o n s t i t u t i o n a l  s a f e g u a r d s  o f  p r o c e d u r a l  d u e  

p r o c e s s ,  g u a r a n t e e d  unde r  t h e  Due P r o c e s s  C l a u s e  ( and  a r t i c l e  I ,  

s e c t i o n  9  o f  t h e  F l o r i d a  C o n s t i t u t i o n )  a p p l y .  Hence, removal  o f  

c o r n e a e  f rom a d e c e d e n t ' s  body ,  w i t h o u t  c o n s e n t ,  d o e s  n o t  d e p r i v e  

t h e  n e x t  o f  k i n  o f  any  p r o p e r t y  i n t e r e s t s  e n t i t l e d  t o  t h e  

5 ~ h e  t r i a l  c o u r t  a l s o  r u l e d  t h a t  " [ r l e m o v a l  o f  c o r n e a e  f rom 
d e c e d e n t s  unde r  t h e  j u r i s d i c t i o n  o f  t h e  m e d i c a l  e x a m i n e r  f o r  
t r a n s p l a n t a t i o n  i n t o  o t h e r  p e r s o n s  c o n s t i t u t e s  a  t a k i n g  o f  
p r i v a t e  p r o p e r t y  b y  s t a t e  a c t i o n  f o r  a n o n - p u b l i c  p u r p o s e , "  
v i o l a t i n g  t h e  c o n s t i t u t i o n a l  g u a r a n t e e s .  (R.760, 11 29) . 

F o r  t h i s  c o n s t i t u t i o n a l  p r o v i s i o n  t o  a p p l y ,  P l a i n t i f f s  
must  have  a  g e n u i n e  p r o p e r t y  i n t e r e s t  " d e f i n e d  by  e x i s t i n g  r u l e s  
o r  u n d e r s t a n d i n g s  t h a t  stem from a n  i n d e p e n d e n t  s o u r c e  s u c h  a s  

Webb I s  F a b u l o u s  P h m a c i e s .  I n c .  v .  Beckwith s t a t e  l a w . "  , 449 
U . S .  1 5 5 ,  161 ,  1 0 1  S.Ct .  446, 450,  66 L.Ed.2d 358 ( 1 9 8 0 ) .  Having 
no p r o p e r t y  i n t e r e s t  e n t i t l e d  t o  t h e  p r o c e d u r a l  s a f e g u a r d s  o f  t h e  
Due P r o c e s s  C l a u s e ,  P l a i n t i f f s  l i k e w i s e  have  no p r o p e r t y  i n t e r e s t  
t h a t  i s  s u s c e p t i b l e  o f  b e i n g  t a k e n ,  and  f o r  which compensa t ion  
would b e  r e q u i r e d .  

Whi le  n o t  p r o p e r t y  o f  P l a i n t i f f s ,  t h e  c o r n e a l  t i s s u e  removed 
was u n d e n i a b l y  i n  f u r t h e r a n c e  o f  a  l e g i t i m a t e  p u b l i c  i n t e r e s t  -- 
p r o v i d i n g  s i g h t  t o  t h o s e  o t h e r w i s e  b l i n d .  Even P l a i n t i f f  White  
r e c o g n i z e s  t h e  b e n e f i c i a l  p u r p o s e  o f  t h e  s t a t u t e  i n  m a k i n g  
c o r n e a e  a v a i l a b l e  f o r  t r a n s p l a n t  (R .968) .  T h a t  o n l y  two o r  f o u r  
p e r s o n s  a r e  a b l e  t o  r e a l i z e  t h a t  b e n e f i t  i n  t h e  p r e s e n t  c a s e s  
d o e s  n o t  a l t e r  t h e  p u b l i c  c h a r a c t e r  o f  t h e  good i n t e n d e d  by t h e  
s t a t u t e .  



p r o t e c t i o n s  of p rocedura l  due process .  

N e v e r t h e l e s s , .  P l a i n t i f f s  p e r s i s t  i n  t h e i r  demand t o  be  
compensated f o r  t h e  va lue  of t h e  co rnea l  t i s s u e  removed. There 
i s  no f a i r  marke t  v a l u e  f o r  c o r n e a l  t i s s u e ,  however, because 
F la .  S t a t .  S 873.01 p r o h i b i t s  t h e  s a l e  o f  a n a t o m i c a l  m a t t e r .  
Moreover ,  even i f  i t  d i d  n o t ,  t h e r e  d o e s  n o t  seem t o  be any 
reasonable  b a s i s  f o r  c a l c u l a t i n g  t h e  f a i r  market va lue  of c o r n e a l  
t i s s u e .  To t h e  b l i n d  r e c i p i e n t  it is  no doubt i nva luab le .  A t  
t h e  same t ime ,  t h e  eye banks,  a s  no t - fo r -p ro f i t  d i s t r i b u t o r s ,  a t  
mos t ,  c h a r g e  l e s s  t h a n  t h e i r  o p e r a t i n g  expenses,  and i n  some 
ci rcumstances  prov ide  t h e  corneae  t o t a l l y  f r e e .  



11. THE CORNEA REMOVAL STATUTE DOES NOT DEPRIVE PLAINTIFFS OF 
EQUAL PROTECTION OF THE LAW8 SUBSTANTIVE DUE PROCESS, OR 
ANY RIGHT OF PRIVACY. 

The  t r i a l  c o u r t  h e l d  t h a t  P l a i n t i f f s '  " r i g h t  t o  r e c e i v e ,  

p o s s e s s ,  and d i s p o s e  o f  t h e  body [ s i c ]  o f  t h e i r  son  [s ic]  i n  t h e  

same c o n d i t i o n  a s  d e a t h  l e f t  i t  [ s i c ]  . . . is an i n t i m a t e l y  

p e r s o n a l  and fundamenta l  one  i m p l i c i t  i n  t h e  c o n c e p t  o f  o r d e r e d  

l i b e r t y  and may n o t  b e  t r a n s g r e s s e d  o r  i n t e r f e r e d  w i t h  by S t a t e  

a c t i o n  w i t h o u t  a c o m p e l l i n g  s t a t e  i n t e r e s t . "  The t r i a l  c o u r t  t h e n  

r u l e d  (1) t h a t  t h e  c o r n e a  removal s t a t u t e  " d e p r i v e s  P l a i n t i f f s  o f  

t h i s  r i g h t  w i t h o u t  a f f o r d i n g  them . . . s u b s t a n t i v e  due  p r o c e s s  

o f  l a w  g u a r a n t e e d  by t h e  F i f t h  and F o u r t e e n t h  Amendments . . . 
b e c a u s e  it . . . c r e a t e s  [ s i c ]  a n d  p l a c e d  P l a i n t i f f s  i n  a n  

i n v i d i o u s  c l a s s i f  i c a t i o n n ;  a n d  ( 2 )  t h a t  t h i s  " i n v i d i o u s  

c l a s s i f i c a t i o n  and t h e  r e s u l t a n t  a c t i o n  a l s o  d e p r i v e s  P l a i n t i f f s  

o f  t h e i r  r i g h t  t o  e q u a l  p r o t e c t i o n  o f  t h e  law g u a r a n t e e d  them by 

t h e  F o u r t e e n t h  Amendmentn. F i n a l l y ,  t h e  t r i a l  c o u r t  r u l e d  t h a t  

" [ r ]  emoval o f  t h e  c o r n e a  f rom t h e  remains  o f  t h e i r  son  [ s i c ]  and 

w i t h o u t  n o t i c e  t o  them a n d  w i t h o u t  t h e i r  c o n s e n t  a n d  a g a i n s t  

t h e i r  w i s h e s  a n d  d e s i r e s  i s  a n  u n c o n s t i t u t i o n a l  i n v a s i o n  o f  

P l a i n t i f f s '  r i g h t s  o f  p r i v a c y  u n d e r  t h e  F o u r t h  a n d  F o u r t e e n t h  

Amendments o f  t h e  Uni t ed  S t a t e s  C o n s t i t u t i o n n  (as  w e l l  as a r t i c l e  

1, s e c t i o n  23 o f  t h e  F l o r i d a  C o n s t i t u t i o n )  (R.760, Y l l  2b, 2d, 2e 

and 2 f )  . 
Although t h e  t r i a l  c o u r t  confused  t h e  t e r m s  and c o n c e p t s  o f  

t h e  e q u a l  p r o t e c t i o n  and s u b s t a n t i v e  due  p r o c e s s  a n a l y s e s ,  t h e y  

a r e  two c l o s e l y  r e l a t e d ,  and o f t e n  a l t e r n a t i v e ,  ways o f  c o n s i d e r i n g  



c o n s t i t u t i o n a l  c h a l l e n g e s  t o  s t a t e  a c t i v i t y  and l e g i s l a t i o n 6 .  

A .  Equal  P r o t e c t i o n  

The Equal  P r o t e c t i o n  c l a u s e 7 ,  u n l i k e  t h e  Due P r o c e s s  C l a u s e ,  

" is  n o t  a  s o u r c e  o f  s u b s t a n t i v e  r i g h t s  o r  l i b e r t i e s . "  Flarris 

y.  McRae, 448 U.S. 297, 322,  100 S.Ct.  65 L.Ed2d 784 (1980) .2691.  

R a t h e r ,  it is "a r i g h t  t o  b e  f r e e  from i n v i d i o u s  d i s c r i m i n a t i o n  

i n  s t a t u t o r y  c l a s s i f i c a t i o n s  and o t h e r  governmenta l  a c t i v i t y . "  I;h, 

The  c o n c e p t  o f  e q u a l  j u s t i c e  u n d e r  l a w  
r e q u i r e s  [ a ]  S t a t e  t o  govern  i m p a r t i a l l y . .  . . 
The s o v e r e i g n  may n o t  d r a w  d i s t i n c t i o n s  
between i n d i v i d u a l s  b a s e d  s o l e l y o n  d i f f e r e n c e s  

6 ~ e e  Minnesota  v .  C l o v e r l e a f  Creamery Co,, 449 U . S .  456, 470 
and n.12, 1 0 1  S . C t .  715,  727 n.12, 66 L.Ed.2d 659 ( 1 9 8 1 ) ;  Ha& 
U d e o m e n t  Schoo l  D i s t r i c t  v .  Martin, 440 U . S .  194 ,  197-201, 99 
S . C t .  1062,  1063-65, 59 L.Ed.2d 248 ( 1 9 7 9 ) ;  Bab lock i  v .  R e d h a i l ,  
98 S.Ct.  673, 686,  688, 54 L.Ed.2d 6 1 8  ( 1 9 7 8 )  ( S t e w a r t ,  J .  a n d  
Powel l ,  J. , c o n c u r r i n g  i n  t h e  judgment) ( o f t e n  t h e  " e q u a l  p r o t e c t i o n  
d o c t r i n e . . . i s  no more t h a n  s u b s t a n t i v e  d u e  p r o c e s s  b y  a n o t h e r  
name." a, S t e w a r t ,  J , )  ; D e  
S t u d v  G r o u ~ ,  I n c . ,  438  U.S. 5 9 ,  9 3 ,  9 8  S . C t .  2 6 2 0 ,  2641,  57 
L  .Ed .2d 5 9 5  ( 1 9 7 8 )  ( "  [TI h e  e q u a l  p r o t e c t i o n  a r g u m e n t s  l a r g e l y  
t rack and d u p l i c a t e  t h o s e  made i n  s u p p o r t  o f  t h e  d u e  p r o c e s s  

East  C l e v e l m d ,  Ohio c l a i m . " ) ;  Boore  v .  C i t v  o f  , 431 U . S .  494, 
501-03 and n.10, 97 S . C t .  1932,  1936-37 and n.10,  52 L.Ed.2d 531 
(1977)  . 

7 ~ h e  s t a n d a r d  andmethod  o f  r ev iewing  c o n s t i t u t i o n a l  c h a l l e n g e s  
t o  l e g i s l a t i o n  under  t h e  e q u a l  p r o t e c t i o n  g u a r a n t e e  of  t h e  F l o r i d a  
C o n s t i t u t i o n  is i d e n t i c a l  t o  t h e  a n a l y s i s  of  s i m i l a r  c h a l l e n g e s  
under  t h e  Equal  P r o t e c t i o n  C l a u s e  o f  t h e  F o u r t e e n t h  Amendment. 
See  Harkham v .  Fogq, 458 So.2d 1122,  1126-27 ( F l a .  1 9 8 4 ) ;  E a s t e r n  
A i r  L i n e s .  I n c .  v .  D e ~ a r t m e n t  o f  R e v e n u e ,  455 So.2d 311, 314 
( F l a .  1 9 8 4 )  ; D e o a r t m e n t  o f  I n s .  v .  S o u t h e a s t  V o l u s i a  H o s o i t d  
D i s t r i c t ,  438  So .2d  8 1 5 ,  8 2 1  ( F l a .  1 9 8 3 ) ;  C h e w  v .  Bocacc io ,  
D c .  , 379 So.2d 105 ,  106 ( F l a .  1979)  ; W k v  v .  S t a t e  F a r m a s .  Co., 
296 So.2d 9 ,  17-20 ( F l a .  1974)  ; U o  v .  RAM P r o p e r t v  -ent, 
4 3 1  So .2d  2 0 4 ,  211-24 n . 1 8  ( F l a .  1st D.C.A.1983) awwroved 452 
So.2d  9 3 2  ( F l a .  1 9 8 4 ) ;  m e r  v .  McKenzie Tank L i n e s  & Risk 

e n t  S e r v i c e s .  I-, 408 S0.2d 7 1 1 ,  716-17 ( F l a .  1st 
D . C . A .  1 9 8 2 ) ,  a p ~ r o v e d  432  So.2d  567 ( F l a .  1 9 8 3 ) ;  W e 1 1  
y m ,  306 S0.2d 194 ,  196-97 ( F l a .  1st D.C.A. 1 9 7 5 ) .  



t h a t  a r e  i r r e l e v a n t  t o  a l e g i t i m a t e  g o v e r n m e n t a l  

e o b j e c t i v e .  

Lehr v. R o b e r t s o n ,  103  S .Ct .  2985,  2995 ( 1 9 8 3 ) .  

T h e  F o u r t e e n t h  A m e n d m e n t  f o r b i d s  
t h e  S t a t e s  t o  ' d e n y  a n y  p e r s o n  w i t h i n  
[ t h e i r ]  j u r i s d i c t i o n  t h e  e q u a l  p r o t e c t i o n  
o f  t h e  laws, '  b u t  d o e s  n o t  p r e v e n t  t h e  
S t a t e s  f r o m  m a k i n g  r e a s o n a b l e  
c l a s s i f i c a t i o n s  a m o n g  s u c h  p e r s o n s .  

~f C a m ,  4 5 1  U.S. 6 4 8 ,  6 5 6 - 6 5 7 ,  1 0 1  S . C t .  2 0 7 0 ,  2 0 7 7 ,  6 8  

L.Ed .2d  5 1 4  ( 1 9 8 1 )  . "The  e q u a l  p r o t e c t i o n  g u a r a n t e e  o f  t h e  

F o u r t e e n t h  Amendment d o e s  n o t  t a k e  f rom t h e  S t a t e s  a l l  power o f  

. . c l a s s i f i c a t i o n  ." P e r s o n n e l  Administrator o f  Mass, v .  Feeney ,  422 

" [ T l h e  d u e  p r o c e s s  and  e q u a l  p r o t e c t i o n  d o c t r i n e s  d o  n o t  c o n s t i t u t e  

a n  a b s o l u t e  ban  upon c l a s s i f i c a t i o n s . "  S t a t e  o f  F l a .  v .  Mat-, 

526 F.2d 319,  325  ( 5 t h  C i r .  1 9 7 6 ) .  

Mos t  l a w s  c l a s s i f y ,  and  many a f f e c t  c e r t a i n  
g r o u p s  u n e v e n l y ,  e v e n  t h o u g h  t h e  law i t s e l f  
t r e a t s  t h e m  n o  d i f f e r e n t l y  f r o m  a l l  o t h e r  
members o f  t h e  c lass  d e s c r i b e d  b y  t h e  law. 
When t h e  b a s i c  c l a s s i f i c a t i o n  is r a t i o n a l l y  
b a s e d ,  uneven e f f e c t s  upon p a r t i c u l a r  g r o u p s  
w i t h i n  a c lass  are o r d i n a r i l y  o f  no c o n s t i -  
t u t i o n a l  c o n c e r n ,  

L e g i s l a t i v e  c l a s s i f i c a t i o n s  which  a f f e c t  f u n d a m e n t a l  



r i g h t s 8 ,  o r  which a r e  d e f i n e d  a c c o r d i n g  t o  s u s p e c t  c r i t e r i a g ,  are  

s u b j e c t  t o  an  e x a c t i n g  o r  i t r i c t  s c r u t i n y ;  o n l y  i f  t h e  s t a t e  

d e m o n s t r a t e s  a  s u b s t a n t i a l  and c o m p e l l i n g  i n t e r e s t ,  f o r  which t h e  

l e a s t  r e s t r i c t e d  mean h a s  been employed, w i l l  s u c h  a  c l a s s i f i c a t i o n  

b e  uphe ld  under  t h e  Equal  P r o t e c t i o n  C l a u s e .  W v.  B-tein, 

405 U.S. 330,  335-42, 9 2  S . C t .  9 9 5 ,  999-1003,  3 1  L.Ed.2d 274 

( 1 9 7 2 ) ;  Graham v .  R i c h a r d s o n ,  403  U.S. 3 6 5 ,  3 7 2 ,  375-76,  9 1  

S.Ct .  1848,  1852,  1854,  29 L.Ed;2d 534 (1971)  ; w o  v .  Tho-, 

394 U.S. 618,  638, 89 S.Ct .  1322,  1333,  22 L.Ed.2d 600 ( 1 9 6 9 ) ;  

BcLa- v .  F l o r i d a ,  379 0.S. 184 ,  191-93, 85 S.Ct.  282, 288- 

8 9 ,  1 3  L.Ed.2d 222 ( 1 9 6 4 ) ;  &J&-, 578 F.2d 1002,  

1012 ( 5 t h  C i r .  1978) . 
C l a s s i f i c a t i o n s  n o t  b a s e d  upon s u s p e c t  c r i t e r i a ,  and which 

do  n o t  r e s t r i c t  fundamenta l  r i g h t s ,  however,  need  o n l y  be  t e s t e d  

under  t h e  l e n i e n t  s t a n d a r d  OX. r a t i o n a l i t y  t r a d i t i o n a l l y  employed 

b y  t h e  S u p r e m e  C o u r t  f o r  e q u a l  p r o t e c t i o n  c h a l l e n g e s  t o  

l e g i s l a t i o n .  Under t h i s  s t a n d a r d ,  a c l a s s i f i c a t i o n  by a s t a t e  
- -- 

8 ~ x a m p l e s  o f  f u n d a m e n t a l  r i g h t s ,  a f f e c t e d  b y  s t a t u t o r y  
c l a s s i f i c a t i o n  a n d  s u b j e c t i n g  t h e m  t o  s t r i c t  s c r u t i n y ,  a r e  
v o t i n g ,  i n t e r s t a t e  t r a v e l ,  a n d ' f i r s t  amendment f reedoms,  s u c h  a s  
s p e e c h ,  e x e r c i s e  o f  r e l i g i o n ,  e tc .  See  Dunn v.  B W t e h ,  405 
U.S. 3 3 0 ,  3 3 6 ,  3 3 8 ,  9 2  S . C t .  9 9 5 ,  9 9 9 ,  1 0 0 1 ,  3 1  L.Ed.2d 274 
(1972) ; S t a t e  o f  F l a ,  v .  M a t h e n ,  526 F  .2d a t  325. 

9 n   l lace i s  t h e  p a r a d i g m , "  P e r s o w e l  A d m i n s t r a t o r  of  
Mass. v .  Feenev,  442 U.S. a t  273, 99 S.Ct. a t  2292, o r  p r i n c i p a l  
e x a m p l e  o f  a  s u s p e c t  c r i t e r i o n  on  w h i c h  a  c l a s s i f i c a t i o n  is 
d e f i n e d .  B a r r i s  v .  McRae, 448 U.S. a t  322,  100  S.Ct. a t  2691. 
S i m i l a r  c r i t e r i a ,  which s u b j e c t  c l a s s i f i c a t i o n s  based  on them t o  
s t r i c t  and e x a c t i n g  s c r u t i n y ,  a re  t h o s e  of  o t h e r  i n v o l u n t a r y  and 
i m m u t a b l e  human a t t r i b u t e s ,  s u c h  as  n a t i o n a l  o r i g i n ,  a l i e n a g e ,  
i l l e g i t i m a c y ,  and g e n d e r .  ,Parham v .  H u m ,  441 U.S. 347,  351,  
99 S.Ct.  1742,  1745,  60 L.Ed.2d 269 (1979) ; P e r s o m e 1  A d m r a t o r  . . 
of Mass. v .  Feeney,  442 U.S. a t  273, 99  S.Ct .  a t  2293. 



will be sustained if the legislature "could have reasonably 

concluded that the challenged classification would promote a 

legitimate state purpose ." Bxxon Cou. v. E a w ,  103 S.Ct. 

2296, 2308 (1983). See m t i n e z  v. Bvnu, 103 S.Ct. 1838, 1842 

and n .7 (1983) ; Minnesota v. Cloverleaf Creamerv Co ,, 449 U .S. 456, 

470, 101 S.Ct. 715, 727, 66 L.Ed.2d 659 (1981). The appropriate 

standard of scrutiny for legislative classifications under the 

Equal Protection Clause is determined according to federal 

constitutional law, Minnesota v .  Cloveeaf Creamery CoL, 449 

U.S. at 461 and n.6, 101 S.Ct. at 722 and n.6: whether the 

classification bears a rational relationship to a legitimate 

public purpose which it is intended to achieve. See & z t z t f f  

a "The threshold question, therefore," is always "whether 

the [particular] statute is invidiously discriminatory," Parham 

y .  H u a h ,  441 U.S. 347, 351-52, 99 S.Ct. 1742, 1746, 60 L.Ed.2d 

If it is not, it is entitled to a 
presumption of validity and will be 
upheld 'unless the varying treatment of 
different groups or persons is so unrelated 
to the achievement of any combination of 
legitimate purposes that we can only 
conclude that the legislature's actions 
were irrational. ' & at 352, 99 S.Ct. at 
17 46. 

This is not a case involving a 'suspect 
classification' (e .g., race, sex and 
alienage) , or a 'fundamental right' 
(e,g., voting, interstate travel and 
free speech) ; thus the classification 
will be sustained unless it is 'patently 
arbitrary and bears no rational relation- 
ship to a legitimate governmental interest. 



Under traditional equal protection 
principles, a State retains broad discre- 
tion to classify as long as its classifi- 
cation has a reasonable basis.. . . .this 
is so in Ithe area of economics and 
social welfare. 

1, 403 U.S. at 371, 91 S.Ct. at 1852. 

Once the threshold issue is satisfied, that a statute does 

not create an invidiously discriminatory classification, the 

remaining issue is "whether the statutory classification is 

rationally related to a permissible state objective." Earham 

y. Hushes, 441 U.S. at 357, 99 S.Ct. at 1748. A twofold method 

of inquiry is used to determine whether a state's classification 

is rationally related to, and based on, a legitimate public 

purpose . 
First, does the challenged classification 
have a legitimate purpose? 

Second, was it reasonable to believe 
that the classification would promote 
that purpose? 

Western & Southern Life Ins. Co. v. State Board of EauaJ.izati~ 

of Cal i f . ,  451 U.S. at 668, 101 S.Ct. at 2083. 

Although the choice of particular legislative classifications 

may be debatable, "the courts are not empowered to second-guess 

the wisdom of state policiesn; and judicial review of the objective 

. . behind a challenged classification 'is confined to the k a i t w  

of the purpose." Lit at 670, 101 S.Ct. at 2084 (emphasis in 

original). 

Parham v. H u m ,  441 U.S. 347, 99 S.Ct. 1742, 60 L.Ed.2d 

269 (1979), involved an equal protection and due process attack 



upon a  G e o r g i a  s t a t u t e .  The  q u e s t i o n  p r e s e n t e d  was w h e t h e r  

t h e  s t a t u t e  v i o l a t e d  " t h e  Equal P r o t e c t i o n  o r  Due P r o c e s s  C lause  

o f  t h e  F o u r t e e n t h  Amendment b y  d e n y i n g  t h e  f a t h e r  o f  a n  

i l l e g i t i m a t e  who h a s  n o t  l e g i t i m a t e d  t h e  c h i l d  t h e  r i g h t  t o  s u e  

f o r  t h e  c h i l d ' s  wrongful  d e a t h . "  a t  349, 99 S.Ct. a t  1744. 

The Cour t  e x p l a i n e d  and i l l u s t r a t e d  i ts  t w o - s t e p  a n a l y s i s  

o f  e q u a l  p r o t e c t i o n  c l a i m s .  "The t h r e s h o l d  q u e s t i o n ,  t h e r e f o r e ,  

is  whether  t h e  Georgia  s t a t u t e  is i n v i d i o u s l y  d i s c r i m i n a t o r y . "  

I f  i t  i s  n o t ,  i t  i s  e n t i t l e d  t o  a  
p r e s u m p t i o n  o f  v a l i d i t y  a n d  w i l l  b e  
u p h e l d  ' u n l e s s  t h e  v a r y i n g  t r e a t m e n t  o f  
d i f f e r e n t  g roups  o r  p e r s o n s  is s o  u n r e l a t e d  
t o  t h e  achievement  o f  any combinat ion  of  
l e g i t i m a t e  p u r p o s e s  t h a t  we c a n  o n l y  
c o n c l u d e  t h a t  t h e  l e g i s l a t u r e ' s  a c t i o n s  
were i r r a t i o n a l . '  

a t  3 5 2 ,  99 S .Ct .  a t  1 7 4 6 .  However,  "when a  S t a t e  h a s  

e n a c t e d  l e g i s l a t i o n  whose purpose  o r  e f f e c t  is t o  c r e a t e  c l a s s e s  

based upon r a c i a l  c r i t e r i a ,  s i n c e  r a c i a l  c l a s s i f i c a t i o n s ,  i n  a  

c o n s t i t u t i o n a l  s e n s e ,  a r e  i n h e r e n t l y  ' s u s p e c t , ' "  a t  351, 99 

S.Ct. a t  1745,  t h e  l e g i s l a t i o n  w i l l  n o t  be c l o t h e d  w i t h  a  p r e -  

sumption o f  v a l i d i t y .  "And t h e  presumpt ion  o f  s t a t u t o r y  v a l i d i t y  

may a l s o  b e  u n d e r m i n e d  when a  S t a t e  h a s  e n a c t e d  l e g i s l a t i o n  

c r e a t i n g  c l a s s e s  b a s e d  upon c e r t a i n  o t h e r  immutable human a t -  

t r i b u t e s . "  I L  

I n  t h e  absence  of  i n v i d i o u s d i s c r i m i n a t i o n ,  
however, a  c o u r t  is n o t  f r e e  u n d e r  t h e  
a e g i s  o f  t h e  E q u a l  P r o t e c t i o n  C l a u s e  
t o  s u b s t i t u t e  i ts  judgment f o r  t h e  w i l l  
o f  t h e  p e o p l e  o f  a  S t a t e  a s  e x p r e s s e d  
i n  t h e  l a w s  p a s s e d  by t h e i r  p o p u l a r l y  
e l e c t e d  l e g i s l a t u r e s .  



• The second q u e s t i o n  i n  t h e  a n a l y s i s ,  t h e r e f o r e ,  is "whether  

t h e  s t a t u t o r y  c l a s s i f i c a t i o n  is r a t i o n a l l y  r e l a t e d  t o  a  p e r m i s s i b l e  

s t a t e  o b j e c t i v e . "  a t  357, 99 S.Ct.  a t  1748. 

S t a t e  l a w s  a r e  g e n e r a l l y  e n t i t l e d  t o  
a  presumpt ion  o f  v a l i d i t y  a g a i n s t  a t t a c k  
u n d e r t h e E q u a l P r o t e c t i o n C l a u s e  .... Legis -  
l a t u r e s  have wide d i s c r e t i o n  i n  p a s s i n g  
l a w s  t h a t  h a v e  t h e  i n e v i t a b l e  e f f e c t  
o f  t r e a t i n g  some  p e o p l e  d i f f e r e n t l y  
f r o m  o t h e r s ,  a n d  l e g i s l a t i v e  
c l a s s i f i c a t i o n s  a r e  v a l i d  u n l e s s  t h e y  
b e a r  n o  r a t i o n a l  r e l a t i o n s h i p  t o  a  
p e r m i s s i b l e  s t a t e  o b j e c t i v e .  

The Court  found t h a t  t h e  s t a t u t e ' s  d i s c r i m i n a t i n g  c l a s s i f i -  

c a t i o n ,  a f f e c t i n g  " o n l y  t h e  f a t h e r s  o f  d e c e a s e d  i l l e g i t i m a t e  

c h i l d r e n , "  & a t  353, 99 S.Ct. a t  1747, (1) d i d  n o t  "impose 

d i f f e r i n g  b u r d e n s  o r  award  d i f f e r i n g  b e n e f i t s  t o  l e g i t i m a t e  

and i l l e g i t i m a t e  c h i l d r e n n ;  ( 2 )  a f f e c t e d  o n l y  t h e  n a t u r a l  f a t h e r  

by denying " t h e  r i g h t  t o  s u e  f o r  h i s  i l l e g i t i m a t e  c h i l d ' s  wrongful  

d e a t h n ;  ( 3 )  d i d  n o t  e x c l u d e  a l l  members o f  t h e  same s e x  f rom 

i t s  c l a s s i f i c a t i o n ;  ( 4 )  p romoted  s o c i e t y ' s  g o a l  of  condemning 

" i r r e s p o n s i b l e  l i a i s o n s  beyond t h e  bonds o f  m a r r i a g e n ;  a n d  ( 5 )  

promoted t h e  i n t e r e s t  " i n  a v o i d i n g  f r a u d u l e n t  c l a i m s  o f  p a t e r n i t y ,  

t h a t  cou ld  l e a d  t o  m u l t i p l e  wrongful  d e a t h  a c t i o n s ,  and s p u r i o u s  . 

c l a i m s  a g a i n s t  i n t e s t a t e  e s t a t e s . "  & a t  3 5 3 ,  356-357, 99 

The Court  no ted  t h a t  c o n c e r n s  a b o u t  " t h e  C o n s t i t u t i o n a l i t y  

of d i f f e r i n g  l e g i s l a t i v e  t r e a t m e n t  o f  l e g i t i m a t e  and i l l e g i t i m a t e  

c h i l d r e n  a r e  s i m p l y  a b s e n t  when a  c l a s s i f i c a t i o n  a f f e c t s  o n l y  



I )  
t h e  f a t h e r s  o f  d e c e a s e d  i l l e g i t i m a t e  c h i l d r e n . "  a t  353,  

Whether,  i n  f a c t ,  a p a r t i c u l a r  c l a s s i f i c a t i o n  w i l l  a ccompl i sh  

i ts  o b j e c t i v e s  is n o t  a p r o p e r  q u e s t i o n  f o r  t h e  c o u r t s .  The Equal  

P r o t e c t i o n  C l a u s e  is  s a t i s f i e d  b y  t h e  c o n c l u s i o n  t h a t  t h e  

l e g i s l a t i v e  body c o u l d  r a t i o n a l l y  have b e l i e v e d  and d e c i d e d  t h a t  

t h e  p a r t i c u l a r  c l a s s i f i c a t i o n  chosen  would promote t h e  d e s i r e d  

purpose .  & a t  671-72, 1 0 1  S.Ct.  a t  2085; w t a  v. C l o v e r l e &  

-, 449 U.S. a t  466, 1 0 1  S.Ct. a t  725. 

S t a t e s  a r e  n o t  r e q u i r e d  t o  c o n v i n c e  
t h e  c o u r t s  o f  t h e  c o r r e c t n e s s  o f  t h e i r  
l e g i s l a t i v e  j u d g m e n t s .  R a t h e r ,  ' t h o s e  
c h a l l e n g i n g  t h e  l e g i s l a t i v e  j u d g m e n t  
m u s t  c o n v i n c e  t h e  c o u r t  t h a t  t h e  
l e g i s l a t i v e  f a c t s  o n  w h i c h  t h e  
c l a s s i f i c a t i o n  is a p p a r e n t l y  b a s e d  c o u l d  
n o t  r e a s o n a b l y  b e  c o n c e i v e d  t o  be  t r u e  by  
t h e g o v e r n m e n t a l d e c i s i o n m a k e r  . I . . . . [  T lhey  
c a n n o t  p r e v a i l  s o  l o n g  a s  ' i t  is e v i d e n t  
f r o m  a l l  c o n s i d e r a t i o n s  p r e s e n t e d  ... t h a t  
t h e  q u e s t i o n  is  a t  l e a s t  d e b a t a b l e .  

n e s o t a  v .  C l o v e r l e a f  C r e a m g r v  Co. ,  449 U.S. a t  464,  1 0 1  

S.Ct. a t  724. The g u a r a n t e e  o f  e q u a l  p r o t e c t i o n  d o e s  n o t  a f f o r d  

j u d i c i a l  r ev iew and r e l i e f  f rom l e g i s l a t i o n  which is  f e l t  t o  b e  

. . 
i l l - a d v i s e d  o r  t o  " r e f l e c t  unwise p o l i c y . "  P e r s ~ m e l  A d m l n l s t r a t o r  

g f  Mass. v.  Feenev,  442 U.S. a t  281, 99 S.Ct. a t  2297. 

The c a l c u l u s  o f  e f f e c t s ,  t h e  manner i n  which 
a  p a r t i c u l a r  law r e v e r b e r a t e s  i n  a  s o c i e t y ,  
i s  a l e g i s l a t i v e  a n d  n o t  a  j u d i c i a l  
r e s p o n s i b i l i t y .  

The c o r n e a  removal s t a t u t e  c r e a t e s  a c lass  o f  d e c e a s e d s ,  f o r  

which a u t o p s i e s  a r e  r e q u i r e d  under  t h e  m e d i c a l  examiner  s t a t u t e  



a ( S  406.11); where t h e r e  is  no known o b j e c t i o n  by t h e  n e x t  o f  k i n  

t o  t h e  removal o f  t h e  c o r n e a e ;  where t h e  c o r n e a e  are s u i t a b l e  f o r  

human t r a n s p l a n t ;  and t h e  removal o f  c o r n e a e  w i l l  n o t  i n t e r f e r e  

w i t h  t h e  n e c e s s a r y  a u t o p s i e s .  C o n t r a r y  t o  t h e  n o t i o n  imbedded 

i n  t h e  t r i a l  c o u r t ' s  r u l i n g ,  t h e r e  i s  n o t h i n g  i n v i d i o u s l y  

d i s c r i m i n a t o r y  a b o u t  a c l a s s i f i c a t i o n  t h a t  makes c o r n e a l  t i s s u e  

a v a i l a b l e  from a d e c e d e n t ,  w i t h o u t  c o n s e n t  o f  t h e  n e x t  o f  k i n ,  

where a d e a t h  o c c u r s  under  c i r c u m s t a n c e s  r e q u i r i n g  a n  a u t o p s y .  

The  c l a s s i f i c a t i o n  c r e a t e d  b y  t h e  s t a t u t e  i n v o l v e s  n o t  

l i v i n g  p e r s o n s ,  b u t  t h e  d e c e a s e d .  To be s u r e ,  t h e  l i v i n g  n e x t  

o f  k i n  a n d  f a m i l y  members a r e  i n d i r e c t l y  a f f e c t e d  b y  t h a t  

c l a s s i f i c a t i o n .  But t h e r e  a r e  n o  f u n d a m e n t a l  r i g h t s  a f f e c t e d  

by t h e  c l a s s i f i c a t i o n ,  a n d  t h e r e  a r e  n o  s u s p e c t  c r i t e r i a  on 

w h i c h  i t  i s  d e f i n e d .  The  p r e s e n t  c a s e  i s  f a r  removed f r o m  

any o f  t h e  c o n s t i t u t i o n a l  c o n c e r n s  o v e r  i n v i d i o u s  d i s c r i m i n a t i o n  

a g a i n s t  fundamenta l  r i g h t s ,  o r  which is based  on s u s p e c t  c r i t e r i a .  

The  l e g i s l a t i v e  c l a s s i f i c a t i o n  c r e a t e d  by F l a .  S t a t .  S 732.9185 

is n o t  based  upon a n y  i n v o l u n t a r y  and i m m u t a b l e  c o n d i t i o n s  o f  

l i v i n g  p e r s o n s  ( s u c h  a s  g e n d e r  o r  i l l e g i t i m a c y ) ;  a n d  t h e  

c l a s s i f i c a t i o n  a f f e c t s  o n l y  t h e  s u r v i v i n g  f a m i l y  members o f  t h e  

d e c e a s e d .  L P a r h a m ,  441 U.S. a t  353, 99 S.Ct.  a t  

1746-47. The s t a t u t e ' s  c l a s s i f i c a t i o n ,  t h e r e f o r e ,  must be  upheld  

i f  i t  i s  r e a s o n a b l y  r e l a t e d  t o  a c h i e v i n g  a l e g i t i m a t e  p u b l i c  

purpose  . 
T h i s  c l a s s i f i c a t i o n  is a r e a s o n a b l e  one t o  accompl i sh  t h e  

o v e r a l l  p u b l i c  purpose  o f  p r o v i d i n g  s i g h t  f o r  b l i n d  p e o p l e .  The 



c l a s s i f i c a t i o n  f u r t h e r s  t h i s  g o a l  by f u r n i s h i n g  a g r e a t e r  amount 

o f  c o r n e a l  t i s s u e ,  and a more y o u t h f u l ,  h i g h e r  q u a l i t y  o f  c o r n e a l  

t i s s u e ,  w i t h i n  t h e  s h o r t  t i m e  s p a n  n e c e s s a r y  f o r  s u c c e s s f u l  

t r a n s p l a n t s ,  i n  c i r c u m s t a n c e s  w h e r e  c o n s e n t  i s  a l r e a d y  n o t  

r e q u i r e d  f o r  t h e  c o m p a r a t i v e l y  g r e a t e r  i n t r u s i o n  o f  a n  a u t o p s y  

p r o c e d u r e .  

T h e r e f o r e ,  it s i m p l y  c a n n o t  b e  conc luded  t h a t  t h i s  s t a t u t e  

d o e s  n o t  b e a r  a n y  a r g u a b l y  r a t i o n a l  r e l a t i o n s h i p  t o  t h e  

accomplishment  o f  i ts  g o a l .  Hence, t h e  s t a t u t e  must b e  s u s t a i n e d  

a g a i n s t  a n  e q u a l  p r o t e c t i o n  c h a l l e n g e .  Disagreement  o r  d i s p l e a s u r e  

w i t h  i t ,  w h e t h e r  b e c a u s e  deemed i m p r u d e n t ,  i n e f f e c t i v e ,  o r  

u n a c c e p t a b l e ,  s h o u l d  be  a d d r e s s e d  t o  t h e  l e g i s l a t u r e  t h a t  e n a c t e d  

i t .  H o w e v e r ,  s u c h  d i s s a t i s f a c t i o n  f u r n i s h e s  no  b a s i s  f o r  * i n v a l i d a t i n g  t h e  s t a t u t e  under  t h e  Equal  P r o t e c t i o n  C lause .  

B. S u b s t a n t i v e  Due P r o c e s s  

"Due p r o c e s s  h a s  b o t h  a p r o c e d u r a l  and a  s u b s t a n t i v e  a s p e c t . "  

c t i o n  Corw. v .  Texas  I-tr 

604 F.2d 897, 904 ( 5 t h  C i r .  1 9 7 9 ) .  

" [ T l h e  Due P r o c e s s  C l a u s e  o f  t h e  F o u r t e e n t h  Amendment 
n o t  o n l y  a c c o r d s  p r o c e d u r a l  s a f e g u a r d s  t o  p r o t e c t e d  
i n t e r e s t s ,  b u t  likewise p r o t e c t s  s u b s t a n t i v e  a s p e c t s  o f  
libertyagainstimpermissiblegovernmentalrestrictions. 

a h  Indewemlent School  D r i c t  v .  Mart n ,  440 U.S. 194 ,  197 ,  

99 S .  C t .  1062,  1063,  59 L.Ed. 2d 248 ( 1 9 7 9 ) .  

" S u b s t a n t i v e  d u e  p r o c e s s  r e q u i r e s  t h a t  a l l  l e g i s l a t i o n  be 

r a t i o n a l l y  r e l a t e d  t o  t h e  f u r t h e r a n c e  o f  a  l e g i t i m a t e  governmenta l  

o b j e c t i v e . "  t r u c t i o n  C o r ~ .  v .  T e x a s  

a I n d u s t r i e s ,  I n c . ,  604 F.2d a t  904. 
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To s a t i s f y  due p r o c e s s ,  ' t h e  c h a l l e n g e d  
l e g i s l a t i o n  must have a  l e g i t i m a t e  p u b l i c  
purpose  based on promotion of  t h e  p u b l i c  
w e l f a r e ,  h e a l t h  o r  s a f e t y ,  I . .  . and  ' b e  
r a t i o n a l l y  r e l a t e d  t o  t h e  accomplishment 
o f  [ t h a t ]  l e g i t i m a t e  s t a t e  purpose . '  

Dirt. I n c .  v .  Mobile Countv Co-sion, 739 F.2d 1562, 1565 ( 1 1 t h  

C i r .  1984) . 
D e c i s i o n s  f r o m  t h e  U n i t e d  S t a t e s  Supreme C o u r t  " h a v e  

emphasized t h a t  t h e  g e n e r a l  w e l f a r e  is n o t  t o  be na r rowly  under-  

s t o o d ;  i t  e m b r a c e s  a  b r o a d  r a n g e  o f  g o v e r n m e n t a l  p u r p o s e s . "  

Boore v. C i t v  o f  E a s t  Cleveland.  Ohio, 431 U.S. 494, 498 n.6, 97 

S. C t .  1932, 1935 n.6, 52 L.Ed.2d 531 ( 1 9 7 7 ) .  

The b a s i c  t e s t  o f  s u b s t a n t i v e  due p r o c e s s  
i s  w h e t h e r  t h e  s t a t e  c a n  j u s t i f y  t h e  
i n f r i n g e m e n t  o f  i t s  l e g i s l a t i v e  a c t i v i t y  upon 
p e r s o n a l  r i g h t s  and l i b e r t i e s .  So l o n g  a s  
t h e  l e g i s l a t i v e  a c t i v i t y  d o e s  n o t  enc roach  
upon c o n s t i t u t i o n a l  g u a r a n t e e s ,  o r  run  a f o u l  
o f  f e d e r a l  s t a t u t o r y  law, a  s t a t e  h a s  a  broad 
scope  of  d i s c r e t i o n  i n  which t o  r e g u l a t e  t h e  
c o n d u c t  o f  i t s  c i t i z e n s . . . . I t  need o n l y  be  
shown t h a t  t h e  c h a l l e n g e d  l e g i s l a t i v e  a c t i v i t y  
is  n o t  a r b i t r a r y  o r  u n r e a s o n a b l e .  ... C o u r t s  
w i l l  n o t  b e  c o n c e r n e d  w i t h  w h e t h e r  t h e  
p a r t i c u l a r  l e g i s l a t i o n  i n  q u e s t i o n  i s  t h e  
most p r u d e n t  c h o i c e ,  o r  is a  p e r f e c t  panacea ,  
t o  c u r e  t h e  i l l  o r  a c h i e v e  t h e  i n t e r e s t  
i n t e n d e d .  .... I f  t h e r e  i s  a  l e g i t i m a t e  
s t a t e  i n t e r e s t  which t h e  l e g i s l a t i o n  aims t o  
e f f e c t ,  and i f  t h e  l e g i s l a t i o n  is a  r e a s o n a b l y  
r e l a t e d  means t o  a c h i e v e  t h e  i n t e n d e d  end,  it 
w i l l  b e  u p h e l d . .  . . N e v e r t h e l e s s ,  d e s p i t e  a  
s t a t e ' s  wide  d i s c r e t i o n ,  a n d  t h e  c a u t i o u s  
r e s t r a i n t  of t h e  c o u r t s ,  t h e r e  remain b a s i c  
r e s t r i c t i o n s  a n d  l i m i t s  o n  a  s t a t e ' s  
l e g i s l a t i v e  power t o  i n t r u d e  upon i n d i v i d u a l  
r i g h t s ,  l i b e r t i e s ,  a n d  c o n d u c t .  To exceed 
t h o s e  bounds w i t h o u t  r a t i o n a l  j u s t  i f  i c a t  i o n  
is t o  c o l l i d e  w i t h  t h e  Due P r o c e s s  C lause .  

P a t c h  E n t e r ~ u e s ,  I n c .  v .  McCa;U, 447 F.Supp. 1075 ,  1080-81 



(M.D. F l a .  1978) .lo 

S u b s t a n t i v e  due  p r o c e s s  i s  a  c o n s t i t u t i o n a l  bulwark a g a i n s t  

unreasonab le  governmenta l  i n t r u s i o n  i n t o  f u n d a m e n t a l l y  p e r s o n a l  

c h o i c e s  a n d  r e l a t i o n s h i p s  e s s e n t i a l  t o  t h e  o r d e r l y  p u r s u i t  o f  

h a p p i n e s s  by f r e e  p e r s o n s .  a Never v. S t a t e  o f  Neb-, 262 

U.S. 390, 399, 43 S.Ct. 625, 626 (1923) .  

"The Cour t  h a s  l o n g  recogn ized  t h a t ,  because  
t h e  B i l l  o f  R i g h t s  i s  d e s i g n e d  t o  s e c u r e  
i n d i v i d u a l  l i b e r t y ,  i t  m u s t  a f f o r d  t h e  
f o r m a t i o n  and p r e s e r v a t i o n  o f  c e r t a i n  k i n d s  
of  h i g h l y  p e r s o n a l  r e l a t i o n s h i p s  a  s u b s t a n t i a l  
m e a s u r e  o f  s a n c t u a r y  f r o m  u n j u s t  i f  i e d  
i n t e r f e r e n c e  by t h e  S t a t e  .... P r o t e c t i n g  t h e s e  
r e l a t i o n s h i p s  f r o m  u n w a r r a n t e d  s t a t e  
i n t e r f e r e n c e  t h e r e f o r e  s a f e g u a r d s  t h e  a b i l i t y  
i n d e p e n d e n t l y  t o  d e f i n e  o n e ' s  i d e n t i t y  t h a t  
is c e n t r a l  t o  any concep t  o f  l i b e r t y . "  

R o b e r t s  v .  U n i t e d  S t a t e s  J a v c e e s ,  104 S.Ct. 3244, 3250 (1984) .  

The o n l y  r i g h t s  which t h e  Cour t  h a s  found t o  b e  s o  fundamenta l  

a s  t o  be  i m p l i c i t  i n  t h e  p e r s o n a l  l i b e r t y  p r o t e c t e d  by t h e  Due 

P r o c e s s  C lause  have i n v o l v e d  ongoing,  h i g h l y  p e r s o n a l  r e l a t i o n s h i p s  

among l i v i n g  p e r s o n s .  " [A]  mong t h e  d e c i s i o n s  t h a t  an i n d i v i d u a l  

may make w i t h o u t  u n j u s t i f i e d  government i n t e r f e r e n c e  a r e  p e r s o n a l  

l O ~ h e  s u b s t a n t i v e  d u e  p r o c e s s  a n a l y s i s  o f  P a t c h  E n t e r a r i s e s ,  
I n c ,  v .  McCaU,  b o t h  i n  i t s  c o n t e n t  a n d  method of  r e a s o n i n g ,  
have r e p e a t e d l y  been approved by F l o r i d a  d e c i s i o n s .  See F i l l i n q i n  
Y .  S t a t e ,  446 So.2d 1 0 9 9 ,  1 1 0 3  ( F l a .  1st D.C .A  1 9 8 4 )  ; S m  
y .  W a l k ,  444 So.2d 1 1 3 7 ,  1138-39 ( F l a .  2nd D.C .A .  1 9 8 4 )  ; 

r i d a  C a n n e r s  A s s ' n .  v .  S t a t e  D e p l t  o f  C i t r u s ,  3 7 1  So.2d 
503, 513 ( F l a .  2nd D.C.A. 1979, d f ' d  406 So.2d 1079 ( F l a .  1981) 

a 1  d-t of s u b s t a n t i a l  f e d .  a m o n  - s u b  nom. 
c .  v .  F l o r l d a  D e ~ ' t  o f  C i t r u s ,  456 U.S. 1 0 0 2 ,  1 0 2  

S. C t .  2288, 7 3  L.Ed.2d 1297 ( 1 9 8 2 ) .  L i k e  e q u a l  p r o t e c t i o n ,  t h e  
s t a n d a r d s  and methods o f  review under t h e  due  p r o c e s s  c l a u s e s  o f  
t h e  F o u r t e e n t h  Amendment a n d  t h e  F l o r i d a  C o n s t i t u t i o n  a r e  
i d e n t i c a l .  8, I 371 
So.2d a t  513. 



d e c i s i o n s  ' r e l a t i n g  t o  m a r r i a g e ,  .. .p rocreation,...contraception, 

. . . f ami ly  r e l a t i o n s h i p s , .  . . and  c h i l d  r e a r i n g  a n d  e d u c a t i o n .  ' "  
t e r ' l ,  431 U.S. a t  684, 97 S.Ct. a t  

"The p e r s o n a l  a f f i l i a t i o n  s t h a t  exempl i fy  t h e s e  
c o n s i d e r a t i o n s ,  a n d  t h a t  t h e r e f o r e  s u g g e s t  
some r e l e v a n t  l i m i t a t i o n s  on t h e  r e l a t i o n s h i p s  
t h a t  m i g h t  b e  e n t i t l e d  t o  t h i s  s o r t  o f  
c o n s t i t u t i o n a l  p r o t e c t i o n ,  a r e  t h o s e  t h a t  
a t t e n d  t h e  c r e a t i o n  a n d  s u s t e n a n c e  o f  a  
f  a m i l y - - m a r r i a g e ,  . . . c h i l d  b i r t h , .  . . t h e  
r a i s i n g  and  e d u c a t i o n  o f  c h i l d r e n , .  . . a n d  
c o h a b i t a t i o n  w i t h  o n e ' s  r e l a t i v e s . . . "  

The C o u r t  h a s  c l e a r l y  i n d i c a t e d  t h a t  t h e s e  f u n d a m e n t a l  

r i g h t s  a r e  n o t  a b s o l u t e l y  exempt from governmenta l  r e g u l a t i o n :  

"Where  c e r t a i n  ' f u n d a m e n t a l  r i g h t s '  a r e  
i n v o l v e d ,  t h e  Cour t  h a s  h e l d  t h a t  r e g u l a t i o n  
l i m i t i n g  t h e s e  r i g h t s  may b e  j u s t i f i e d  o n l y  
by a  ' compe l l ing  s t a t e  i n t e r e s t ,  ' . . .and t h a t  
l e g i s l a t i v e  enac tments  must be  na r rowly  drawn 
t o  e x p r e s s  o n l y  t h e  l e g i t i m a t e  s t a t e  i n t e r e s t s  
a t  s t a k e . "  

"When a  s t a t u t o r y  c l a s s i f i c a t i o n  s i g n i f i c a n t l y  
i n t e r f e r e s  w i t h  t h e  e x e r c i s e  o f  a  fundamenta l  
r i g h t ,  i t  c a n n o t  b e  u p h e l d  u n l e s s  i t  i s  
s u p p o r t e d  by s u f f i c i e n t l y  i m p o r t a n t  s t a t e  
i n t e r e s t s  and is c l o s e l y  t a i l o r e d  t o  e f f e c t u a t e  
t h o s e  i n t e r e s t s  ." 

Z a b l o c k i  v .  R e d h u ,  434 U.S. 374, 388, 98 S.Ct. 673, 682, 54 

The Cour t  h a s  no ted  t h a t  t h e  rea lm o f  s u b s t a n t i v e ,  fundamenta l  

r i g h t s ,  which it h a s  recogn ized  a s  p r o t e c t e d  by t h e  Due P r o c e s s  

C l a u s e ,  is n o t  e x h a u s t i v e .  Carev v.  P o w w o n  S e r v i c e s  U t e r ' l ,  
37 



431 U.S. 678, 684-85, 97 S.Ct. 2010, 2016, 52 L.Ed.2d 675 (1977) .  a 
A t  t h e  same t i m e ,  t h e  Court  h a s  a l s o  c a u t i o n e d  t h a t  much o f  what 

is encoun te red  i n  t h e  range  o f  human e x p e r i e n c e  does  n o t  w a r r a n t  

expanding t h e  c o n c e p t  o f  o r d e r e d  p e r s o n a l  l i b e r t y ,  t o  c r e a t e  

a d d i t i o n a l  fundamenta l  r i g h t s .  

" F a m i l y  r e l a t i o n s h i p s ,  b y  t h e i r  n a t u r e ,  
i n v o l v e  deep  a t t a c h m e n t s  and commitments  t o  
t h e  n e c e s s a r i l y  f ew o t h e r  i n d i v i d u a l s  whom 
one s h a r e s  n o t  o n l y  a  s p e c i a l  communi ty  o f  
t h o u g h t s ,  e x p e r i e n c e s ,  and b e l i e f s  b u t  a l s o  
d i s t i n c t i v e l y  p e r s o n a l  a s p e c t s  o f  o n e ' s  
l i f e .  Among o t h e r  t h i n g s ,  t h e r e f o r e ,  t h e y  
a r e  d i s t i n g u i s h e d  b y  s u c h  a t t r i b u t e s  a s  
r e l a t i v e  s m a l l n e s s ,  a  h i g h  d e g r e e  o f  
s e l e c t i v i t y  a n d  d e c i s i o n s  t o  b e g i n  a n d  
m a i n t a i n  t h e  a f f i l i a t i o n ,  and s e c l u s i o n  from 
o t h e r s  i n  c r i t i c a l  a s p e c t s  o f  t h e  
r e l a t i o n s h i p .  A s  a  g e n e r a l  m a t t e r ,  o n l y  
r e l a t i o n s h i p s  w i t h  t h e s e  s o r t s  o f  q u a l i t i e s  
a r e  l i k e l y  t o  r e f l e c t  t h e  c o n s i d e r a t i o n s  t h a t  
have l e d  t o  a n  u n d e r s t a n d i n g  o f  f r e e d o m  o f  
a s s o c i a t i o n  a s  a n  i n t r i n s i c  e l e m e n t  o f  
p e r s o n a l  l i b e r t y .  Converse ly ,  a n  a s s o c i a t i o n  
l a c k i n g  t h e s e  q u a l i t i e s  -- such  a s  a  l a r g e  
b u s i n e s s  e n t e r p r i s e  -- seems remote from t h e  
c o n c e r n s  g i v i n g  r i s e  t o  t h i s  c o n s t i t u t i o n a l  
p r o t e c t  ion . "  

Rober t s  v .  Uni ted  S t a t e s  J a v c e e s ,  104 S.Ct. a t  1350-51. 

F u r t h e r ,  i n  r e f u s i n g  t o  b r o a d e n  t h e  scope  o f  fundamenta l  

r i g h t s  i n  c a s e s  which do n o t  i n v o l v e  h i g h l y  p e r s o n a l  c h o i c e s  o r  

p r e s e n t l y  e x i s t i n g  and  o n g o i n g  r e l a t i o n s h i p s  amongs t  l i v i n g  

p e o p l e ,  t h e  Cour t  h a s  i l l u s t r a t e d  t h a t  d e e p  p e r s o n a l  s e n t i m e n t  

a n d  e m o t i o n  a l o n e  w i l l  n o t  w a r r a n t  t h e  p r o t e c t i o n  o f  t h e  Due 

P r o c e s s  Clause .  

" [TI he impor tance  o f  t h e  f a m i l i a l  r e l a t i o n s h i p ,  
t o  t h e  i n d i v i d u a l s  i n v o l v e d  a n d  t o  t h e  
s o c i e t y ,  s t ems  from t h e  e m o t i o n a l  a t t a c h m e n t s  
t h a t  , d e r i v e  f r o m  t h e  i n t i m a c y  o f  d a i l y  
a s s o c i a t i o n ,  a n d  f r o m  t h e  r o l e  i t  p l a y s  



i n  ' p romot [ ing]  a  way o f  l i f e ' . . .  

t h  v .  O r a a z a t i o n  o f  F o s t e r  F ~ l i e s  f o r  Equ 
. . a l i t v  & Refom, 

431 U.S. 816, 844, 97 S.Ct.  2994, 2109, 53 L.Ed.2d 1 4  (1977) .  

I n  Roe v.  Wadlr:, -, n o t w i t h s t a n d i n g  deep p e r s o n a l  s e n t i m e n t  

i n v o l v e d ,  t h e  p o t e n t i a l  l i f e  and r e l a t i o n s h i p  o f  a  f u t u r e  ( b u t  

y e t  unborn) c h i l d  w i t h  i ts mother  was n o t  deemed a  f u n d a m e n t a l  

r i g h t  under  t h e  Due P r o c e s s  C lause ,  i n  t h e  f a c e  o f  t h e  competing 

r i g h t s  and l i b e r t y  of  t h e  e x i s t i n g ,  p r e g n a n t  woman. 

I n  O u i l l o i n  v .  W o l c o t t ,  434 U.S. 246,  9 8  S . C t .  549 ,  54  

L .Ed. 2d 511 (1978) , t h e  p o t e n t i a l  o f  a l e g i t i m a t e d  r e l a t i o n s h i p  

between a n  i l l e g i t i m a t e  c h i l d  and h i s  unwed, n a t u r a l  f a t h e r  d i d  

n o t  q u a l i f y  a s  a  fundamenta l  r i g h t  p r o t e c t e d  by t h e  l i b e r t y  o f  

t h e  Due P r o c e s s  C l a u s e ,  a g a i n s t  t h e  e x i s t i n g  r e l a t i o n s h i p  o f  t h e  

a c h i l d  w i t h  h i s  n a t u r a l  mother and t h e  s t e p f a t h e r  wish ing  t o  adop t  

him. See J-n, 103 S.Ct .  a t  2993. 

t F - -  Even i n  < 
& Reform,  m, d e s p i t e  t h e  e m o t i o n s  i n v o l v e d  i n  a  c u r r e n t ,  

s t a t e - c r e a t e d  r e l a t i o n s h i p  between a  f o s t e r  f a m i l y  and a  f o s t e r  

c h i l d ,  it c o u l d  n o t  e n j o y  t h e  p r o t e c t e d  l i b e r t y  of a  fundamenta l  

r i g h t  under  t h e  Due P r o c e s s  C l a u s e ,  i n  c o n f l i c t  w i t h  t h e  " i n t r i n s i c  

human r i g h t s "  of t h e  n a t u r a l  f a m i l y .  431 U.S. a t  845,  97 S.Ct. a t  

2110. 

Nor cou ld  t h e  e m o t i o n a l  r e p e r c u s s i o n s  from b e i n g  p u b l i c i z e d  

a s  an  a r r e s t e d ,  b u t  n o t  c o n v i c t e d ,  s h o p l i f t e r ,  q u a l i f y  a s  a  

f u n d a m e n t a l  l i b e r t y  p r o t e c t e d  under t h e  Due P r o c e s s  C lause ,  i n  

P a u l  v .  Davis ,  424 U.S. 693, 713,  96 S.Ct .  1155, 1166, 47 L.Ed.2d 



405 (1976) .  

D e a t h ,  o f  c o u r s e ,  i s  beyond t h e  o t h e r  ex t reme  o f  l i v i n g  

r e l a t i o n s h i p s  -- n o t  a  p o t e n t i a l  f o r ,  b u t  a  t e r m i n a t i o n  o f ,  such  

r e l a t i o n s h i p s .  The r e l a t i o n s h i p  of t h e  s u r v i v i n g  f a m i l y  w i t h  t h e  

deceased  h a s  ended. 

"Genera l ly ,  t h e  t e rm ' p e r s o n '  a s  used i n  t h e  
l e g a l  c o n t e x t ,  d e f i n e s  a  l i v i n g  human b e i n g  
and e x c l u d e s  a  c o r p s e  a s  a  l i v i n g  b e i n g  who 
h a s  d i e d , "  

Guvton v .  Ph-r 606 F.2d 248, 250 ( 9 t h  C i r  . 1979) , cer t .  den ied  

s u b  n- Guvton v .  J e w ,  445 U,S, 9 1 6 ,  1 0 0  S . C t .  1 2 7 6 ,  63 

Expanding t h e  scope  o f  l i b e r t y  under t h e  Due P r o c e s s  C lause  

t o  i n c l u d e  t h e  l i n g e r i n g  e m o t i o n  o f  memor ies  by  s u r v i v o r s ,  

c o n c e r n i n g  a  p a s t  r e l a t i o n s h i p  w i t h  t h e  deceased ,  is  f a r  less 

compel l ing  t h a n  t h o s e  p o t e n t i a l  r e l a t i o n s h i p s  t o  which t h e  Cour t  

h a s  n o t  e x t e n d e d  t h e  s u b s t a n t i v e  p r o t e c t i o n  o f  a  fundamenta l  

r i g h t .  To ex tend  t h e  scope  of  s u b s t a n t i v e  d u e  p r o c e s s  t o  t h e  

s e n t i m e n t s  and r e c o l l e c t i o n s  o f  s u r v i v o r s ,  c o n c e r n i n g  t h e i r  p a s t  

r e l a t i o n s h i p  w i t h  a  d e c e a s e d ,  is  i n c o n s i s t e n t  w i t h  t h e  n a t u r e  o f  

t h e  ongoing p e r s o n a l  c l o s e n e s s  i n  t h o s e  r e l a t i o n s h i p s  which t h e  

Cour t  h a s  r egarded  a s  fundamenta l .  

F i n a l l y ,  t o  b r o a d e n  s u b s t a n t i v e  due p r o c e s s  t o  i n c l u d e  a  

p a s t  r e l a t i o n s h i p  w i t h  a  deceased  is t o  embark upon a  c o u r s e  o v e r  

unchar ted  t e r r a i n ,  t h e  d e s t i n a t i o n  o f  which is  unknown, l e a v i n g  

behind t h e  compass o f  r eason  by which t h e  C o u r t  h a s  drawn t h e  

b o u n d a r i e s  i n  t h e  p a s t .  What t h e  C o u r t  c a u t i o n e d ,  i n  Moore 

Y .  C l t v  o f  E a s t  C l e v e l a n d .  Oh=, 4 3 1  U.S. 494 ,  502-04,  97 • 40 



S . C t .  1 9 3 2 ,  1937-38, 52 L.Ed.2d 531 (19771, i n  r e c o g n i z i n g  t h e  

r i g h t  o f  an  ex tended  f a m i l y  t o  l i v e  t o g e t h e r ,  b e a r s  c a r e f u l  heed 

i n  a  s i t u a t i o n  a s  i n  t h e  p r e s e n t  c a s e :  

" S u b s t a n t i v e  due  p r o c e s s  h a s  a t  times been a  
t r e a c h e r o u s  f i e l d  f o r  t h i s  Cour t .  There  a 
r i sks  when t h e  j u d i c i a l  b ranch  g i v e s  enhanced 
p r o t e c t i o n  t o  c e r t a i n  s u b s t a n t i v e  l i b e r t i e s  
w i t h o u t  t h e  g u i d a n c e  o f  t h e  more s p e c i f i c  
p r o v i s i o n s  of  t h e  B i l l  o f  R igh t s . .  . . [TI h e r e  
is reason  f o r  concern  les t  t h e  o n l y  l i m i t s  t o  
s u c h  j u d i c i a l  i n t e r v e n t i o n  b e c o m e  t h e  
p r e d i l e c t i o n s  o f  t h o s e  who happen a t  t h e  t i m e  
t o  b e  Members o f  t h i s  Cour t .  Tha t  h i s t o r y  
c o u n s e l s  c a u t i o n  and r e s t r a i n t .  But it does  
n o t  c o u n s e l  abandonment. , ,  

"Appropr ia te  l i m i t s  on s u b s t a n t i v e  d u e  
p r o c e s s  come n o t  from drawing a r b i t r a r y  l i n e s  
b u t  r a t h e r  f r o m  c a r e f u l  ' r e s p e c t  f o r  t h e  
t e a c h i n g s  o f  h i s t o r y  [ a n d ] ,  s o l i d  r e c o g n i t i o n  
o f  t h e  b a s i c  v a l u e s  t h a t  u n d e r l i e  o u r  
s o c i e t y . ' , . , O u r  d e c i s i o n s  e s t a b l i s h  t h a t  t h e  
C o n s t i t u t i o n  p r o t e c t s  t h e  s a n c t i t y  o f  t h e  
f a m i l y  p r e c i s e l y  because  t h e  i n s t i t u t i o n  o f  
t h e  f a m i l y  i s  d e e p l y  r o o t e d  i n  t h i s  N a t i o n ' s  
h i s t o r y  a n d  t r a d i t i o n .  I t  is  t h r o u g h  t h e  
f a m i l y  t h a t  w e  i n c u l c a t e  and p a s s  down many 
o f  o u r  m o s t  c h e r i s h e d  v a l u e s ,  m o r a l  a n d  
c u l t u r a l .  

I t  i s  o n l y  t h r o u g h  an ongoing r e l a t i o n s h i p  w i t h  l i v i n g  p e r s o n s ,  

such  a s  a n  e x i s t i n g  f a m i l y ,  t h a t  " c h e r i s h e d  v a l u e s ,  m o r a l  a n d  

c u l t u r a l ,  [ a r e ]  i n c u l c a t e [ d l  ," U. a t  504, 97 S.Ct ,  a t  1938,  

T h e  c o r n e a  r e m o v a l  s t a t u t e ,  F l a ,  S t a t .  S 7 3 2 , 9 1 8 5 ,  i s  

r e a s o n a b l y  r e l a t e d  t o  p r o m o t i n g  t h e  l e g i t i m a t e  g o v e r n m e n t a l  

o b j e c t i v e  o f  p r o v i d i n g  t h e  g i f t  o f  s i g h t  t o  p e r s o n s  who o t h e r w i s e  

would be b l i n d ,  and l i m i t e d  i n  t h e i r  a b i l i t y  t o  e n g a g e  i n  t h e  

a c t i v i t i e s  invo lved  i n  employment, r e c r e a t i o n ,  and t h e  n e c e s s a r y  

f u n c t i o n s  o f  eve ryday  l i f e .  By making a v a i l a b l e  a  s u p p l y  o f  

c o r n e a l  t i s s u e  f o r  needed t r a n s p l a n t s ,  u s u a l l y  o f  h i g h  q u a l i t y ,  

@ 41 



t h e  s t a t u t e  a c h i e v e s  i ts  g o a l .  

That  t h e r e  a r e  c i r c u m s t a n c e s  where t h e  g o a l  of  t h i s  s t a t u t e  

i s  n o t  m e t ,  and  t h a t  t h e r e  a r e  p e r s o n s  o p p o s e d  t o  i t ,  d o e s  

n o t  i n v a l i d a t e  t h e  s t a t u t e  under t h e  Due P r o c e s s  Clause .  

The c o n s t i t u t i o n  d o e s  n o t  m a k e  i t  a 
c o n d i t i o n  o f  p r e v e n t i v e  l e g i s l a t i o n  
t h a t  i t  s h o u l d  work  a p e r f e c t  c u r e .  
I t  is  enough  i f  t h e  q u e s t i o n e d  a c t  h a s  
a m a n i f e s t  t endency  t o  c u r e  o r  a t  l e a s t  
t o  make t h e  e v i l  less .  

W r t h  D a k o t a  S t a t e  Board  o f  Pharm(acv v .  S n y d e r ' s  Drw S t o r e s ~  

I n c . ,  414 U.S. 1 5 6 ,  1 6 7 ,  94 S . C t .  407 ,  38  L.Ed.2d 3 7 9 ,  387 

( 1 9 7 3 ) .  B e c a u s e  o f  t h e  i n c r e a s i n g  need o f  c o r n e a l  t i s s u e  f o r  

t r a n s p l a n t ,  a u t h o r i z i n g  t h e  s u p p l y  of  c o r n e a e ,  under  t h e  c o n d i t i o n s  

when an a u t o p s y  is  r e q u i r e d  by t h e  m e d i c a l  e x a m i n e r  s t a t u t e ,  

F l a .  S t a t .  5 406.11, and when t h e  o t h e r  c i r c u m s t a n c e s  s e t  f o r t h  

i n  t h e  s t a t u t e  a r e  met, is a l e g i s l a t i v e  d e t e r m i n a t i o n  r a t i o n a l l y  

r e l a t e d  t o  a c h i e v i n g  t h e  p u b l i c  b e n e f i t  i n t e n d e d .  

Under t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  d e a t h s  o f  James 

White and Anthony Powel l ,  f u l l  a u t o p s i e s  were n e c e s s a r y .  Making 

t h e i r  co rneae  a v a i l a b l e  f o r  t r a n s p l a n t  was c o n s i s t e n t  w i t h  b o t h  

t h e  c o n d i t i o n s  and t h e  a u t h o r i t y  under  t h e  c o r n e a  removal s t a tu te .  

There is no s u g g e s t i o n  o r  e v i d e n c e  t o  t h e  c o n t r a r y .  

I n  e a c h  case ,  a s  P l a i n t i f f s ,  t h e  p a r e n t s  o f  t h e  deceased 

boys s i m p l y  a t t a c k  t h e  s t a t u t e  b e c a u s e  t h e y  d i s a g r e e  w i t h  t h e  

r e s u l t s  t h a t  it w a s  e n a c t e d  t o  a c h i e v e .  T h i s  d i s a g r e e m e n t ,  w h i l e  

r e a l ,  f a i l s  t o  r e c o g n i z e  t h a t  o p p o s i t i o n  t o  t h e  l e g i s l a t u r e ' s  

s t a t u t o r y  means d o e s  n o t  i n v a l i d a t e  i t  a s  l a c k i n g  r e a s o n a b l e  

r e l a t i o n s h i p  t o  t h e  accomplishment o f  l e g i t i m a t e  p u b l i c  g o a l s  and 



p u r p o s e s .  Hence ,  t h e  c o r n e a  r e m o v a l  s t a t u t e  s a t i s f i e s  t h e  

requ i rement  o f  due p r o c e s s  under  t h e  Uni ted  S t a t e s  a n d  F l o r i d a  

C o n s t i t u t i o n s .  

The r i g h t  o f  p r i v a c y  under f e d e r a l  c o n s t i t u t i o n a l  l a w  i s  

r o o t e d  i n  t h e  Due P r o c e s s  Clause-- the s u b s t a n t i v e  s a f e g u a r d s  o f  

due p r o c e s s  a g a i n s t  unwarranted encroachments  i n t o  f u n d a m e n t a l  

r i g h t s  and o r d e r e d  l i b e r t i e s .  

" A l t h o u g h  ' [ t ]  h e  C o n s t i t u t i o n  d o e s  n o t  
e x p l i c i t l y  mention any r i g h t  of p r i v a c y , '  t h e  
C o u r t  h a s  r ecogn ized  t h a t  one a s p e c t  of  t h e  
' l i b e r t y '  p r o t e c t e d  by t h e  Due P r o c e s s  C lause  
o f  t h e  F o u r t e e n t h  Amendment is  a  ' r i g h t  of 
p e r s o n a l  p r i v a c y ,  o r  a  g u a r a n t e e  of  c e r t a i n  
a r e a s  o r  zones of p r i v a c y . '  

es b'tl, 431 U.S. a t  684, 97 S.Ct. a t  

The r i g h t  of  p r i v a c y  under F l o r i d a  law is found i n  a r t i c l e  

I ,  s e c t i o n  23 of t h e  F l o r i d a  C o n s t i t u t i o n .  

/ 1) No C o n s t i t u t i o n a l  R iuh t  of  P r i v a c y  t o  Decedents. 

Under f e d e r a l  law,  c o n s t i t u t i o n a l  r i g h t s  ( i n c l u d i n g  r i g h t  t o  

p r i v a c y )  o f  P l a i n t i f f s  d e c e a s e d  c h i l d r e n  t e r m i n a t e d  a t  t h e i r  

d e a t h s .  

A f t e r  d e a t h ,  o n e  i s  no l o n g e r  a  p e r s o n  
w i t h i n  o u r  c o n s t i t u t i o n a l  a n d  s t a t u t o r y  
f r a m e w o r k ,  a n d  h a s  no r i g h t s  o f  w h i c h  
he  may be d e p r i v e d .  

W h i t e h u r s t  v .  W r i a h k ,  592  F.2d 834, 840 ( 5 t h  C i r .  1 9 7 9 ) .  The 

Court  a l s o  n o t e d  t h a t ,  based on t h e  Supreme C o u r t ' s  r u l i n g  " t h a t  

a  f e t u s  is n o t  a  pe r son  under t h e  F o u r t e e n t h  Amendment and has  no 



0 
r i g h t  t h e r e u n d e r , "  it c o u l d  be f o r c e f u l l y  argued t h a t  

[ I ] £  a  be ing  c a p a b l e  of  s u s t a i n i n g  l i f e  . . i n  t h e  f u t u r e  is n o t  a  p e r s o n ,  9 for ti or^, 
a  c o r p s e ,  having no  p o t e n t i a l  f o r  l i f e  
i s  n o t  a  p e r s o n  w i t h i n  t h e  p r o t e c t i o n  
of o u r  c o n s t i t u t i o n .  

ILL a t  n.9. Other  f e d e r a l  c o u r t s  have r u l e d  s i m i l a r l y .  

[ B ]  e c a u s e  t h e  F  . B . I .  a l l e g e d l y  became 
i n v o l v e d  i n  t h e  c o n s p i r a c y  o n l y  a f t e r  
t h e  d e a t h  o f  Karen  S i l k w o o d .  .., [ i t ]  
t h e r e f o r e ,  c o u l d  n o t  h a v e  v i o l a t e d  h e r  
r i g h t s .  

wood V .  Kerr-McGee Corp., 637 F.2d 743, 749 ( 1 0 t h  C i r .  1 9 8 0 ) ,  

c e r t .  den ied  454 U.S. 833, 102 S.Ct. 132,  70 L.Ed.2d 111 (1981) . 
" W e  a g r e e  .... t h a t  t h e  c i v i l  r i g h t s  o f  a  pe r son  canno t  be v i o l a t e d  

once  t h a t  pe r son  has  d i e d . "  I;d, 

A " d e c e a s e d "  i s  n o t  a  " p e r s o n "  f o r  t h e  
p u r p o s e s  of  42 U.S.C. SS 1983 and 1985, ILQT 
f o r  t h e  c o n s t i t u t i m d  r i m  

. . 
es t o  ~ r o t e c t .  

G e n e r a l l y ,  t h e  t e r m  " p e r s o n " ,  a s  used i n  t h e  
l e g a l  c o n t e x t ,  d e f i n e s  a  l i v i n g  human b e i n g  
and e x c l u d e s  a  c o r p s e  o r  a  human b e i n g  who 
h a s  d i e d .  

[ R ]  e l e v a n t  c a s e s  s u g g e s t  t h e  d e f i n i t i o n  
of  a  "person"  f o r  purposes  of  p r o t e c t i o n  o f  
c o n s t i t u t i o n a l  r i g h t s  is  l i m i t e d  o n l y  t o  a  
l i v i n g  human b e i n g .  I n  Roe v .  Wade, t h e  
Supreme C o u r t  h e l d  t h a t  a  f e t u s  i s  n o t  a  
"pe r son"  w i t h i n  t h e  meaning of  t h e  F o u r t e e n t h  
Amendment. 

t o n  v .  Phi-, 606 F.2d a t  250 (emphasis  added) . 
I n  t h e  p r e s e n t  c a s e ,  a l l  o f  t h e  a l l e g e d  
a c t i o n s  of t h e  a p p e l l e e s  o c c u r r e d  a f t e r  [ t h e  
d e c e a s e d ' s ]  d e a t h  and t h u s  were n o t  v i o l a t i o n s  
of  a  ' p e r s o n ' s 1  c i v i l  r i g h t s .  

ILL a t  251. I n  accord  w i t h  t h e s e  d e c i s i o n s  under f e d e r a l  con- 

s t i t u t i o n a l  law, t h e  t r i a l  c o u r t  had e a r l i e r  r u l e d  i n  t h i s  c a s e  



t h a t  " P l a i n t i f f s '  d e c e a s e d  minor  s o n  ( l i k e  t h e  unbo rn )  h a s  no  

r e c o g n i z e d  l e g a l  r i g h t s .  & Roe v .  Wade, 410 U.S. 1 1 3 ,  1 5 8 ,  9 8  

S.Ct.  705 ,  729 ,  3 5  L.Ed.2d 147 (1973)  ." (R.382-86) 

On t h i s  q u e s t i o n ,  F l o r i d a  law i s  s imi la r .  "The r i g h t  o f  

p r i v a c y  is  a r i g h t  t h a t  i s  p u r e l y  p e r s o n a l  t o  t h e  i n d i v i d u a l  

a s s e r t i n g  s u c h  r i g h t  ." m e s  v .  Smith 278  So.2d 339 ,  342  ( F l a .  4 t h  

D.C.A. 1973)  ( e m p h a s i s  s u p p l i e d  b y  c o u r t ) .  A l s o ,  t h e  F l o r i d a  

C o n s t i t u t i o n ,  a r t i c l e  I ,  s e c t i o n  23,  e x p r e s s l y  l i m i t s  t h e  r i g h t  

of  p r i v a c y  t o  " n a t u r a l  p e r s o n s "  and  t o  i n t r u s i o n s  i n t o  " p r i v a t e  

l i f e . "  

12) No C o n s t i t u t i ~ ~ a l  R i s h t  o f  P r i v a c y  t o  Pl-. 
. . 

Only  f u n d a m e n t a l  r i g h t s  o f  p e r s o n a l  l i b e r t y  are  p r o t e c t e d  b y  

t h e  Due P r o c e s s  C l a u s e  o f  t h e  F o u r t e e n t h  Amendment ,  a g a i n s t  

u n r e a s o n a b l e  and  a r b i t r a r y  s t a t e  a c t i o n .  T h o s e  r i g h t s  i n c l u d e  

h i g h l y  p e r s o n a l  act  i o n s  and  r e l a t i o n s h i p s  among l i v i n g  p e r s o n s ,  

s u c h  a s  m a r r i a g e ,  p r o c r e a t i o n ,  c o n t r a c e p t i o n ,  c h i l d b i r t h ,  r a i s i n g  

a n d  e d u c a t i n g  c h i l d r e n .  t y  o f  A k r o n  v .  A k r o n  C e n t e r  f o r  

R e ~ r o d u c t i v e  H e a l t h .  I n c . ,  1 0 3  S . C t .  2 4 8 1 ,  2490-92  ( 1 9 8 3 )  ; 

EIarrah I n d e ~ e n d e n t  S c h o o l  D i s t r i c t  v .  Mar th ,  440 U.S. 1 9 4 ,  1 9 8 ,  

99 S .Ct .  1062 ,  1064 ,  59 L.Ed.2d 248  ( 1 9 7 9 ) ;  W l o c k i  v .  R e d h a i l ,  

4 3 4  U.S. 3 7 4 ,  383 -85 ,  9 8  S . C t .  6 7 3 ,  679 -80 ,  5 4  L .Ed .2d  6 1 8  

( 1 9 7 8 ) ;  C a r e v  v .  P o p u l a t i o n  S e r v i c e s  I n t ' l ,  431  U.S. 678 ,  684-85, 

97 S.Ct.  2010,  2016, 52  L.Ed.2d 675  (1977)  ; Moore v .  C i t v  o f  Fast 

C l e v e l a n d .  O h i ~ ,  431  U.S. 494,  499-501, 97 S.Ct .  1932 ,  1935-36,  

5 2  L.Ed.2d 5 3 1  ( 1 9 7 7 ) ;  P a u l  v .  D a v i s ,  424 U.S. 693,  712-13,  96 

S .Ct .  1155 ,  1166 ,  47 L.Ed .2d 405 (1976 )  ; Roe v .  Wade, 410 U.S. 1 1 3 ,  



1 5 2 ,  9 3  S . C t .  7 0 5 ,  7 2 6 ,  3 5  L .Ed .2d  1 4 7  ( 1 9 7 3 ) .  S e e  Griswold 

y. Connec t  c u t ,  3 8 1  U.S. 479,  484-85, 8 5  S .Ct .  1678 ,  1681-82,  1 4  

L  .Ed .2d 510 (1965)  ; U c e  v .  Commonwealth o f  M a s s a c h u s e t t s ,  2 1  

U.S. 1 5 8 ,  165-67,  64 S .Ct .  438,  442 ( 1 9 4 4 ) .  

I n  r u l i n g  t h a t  t h e  c o r n e a  r emova l  s t a t u t e  v i o l a t e s  P l a i n t i f f s '  

r i g h t  o f  p r i v a c y  unde r  t h e  Due P r o c e s s  C l a u s e  a n d  a r t i c l e  I ,  

s e c t i o n  23 o f  t h e  F l o r i d a  C o n s t i t u t i o n ,  t h e  t r i a l  c o u r t  f a i l e d  t o  

d i s c e r n  t h e  n a t u r e  o f  t h o s e  i n t e r e s t s  t h a t  h a v e  b e e n  a c c o r d e d  t h e  

c o n s t i t u t i o n a l  s a f e g u a r d s  o f  p r i v a c y .  Eve ry  i n s t a n c e  i n  which  

t h e  Due P r o c e s s  C l a u s e  h a s  b e e n  r e c o g n i z e d  as  a s o u r c e  o f  s u c h  

p r i v a c y  r i g h t s  h a s  been  l i m i t e d  s o l e l y  t o  i n t i m a t e  r e l a t i o n s h i p s  

among l i v i n g  p e r s o n s .  

I n  Tbllman v .  De t ro i t  R e c e i v i n s  Hosr)j&~L, 360 N.W. 2d 275 

(Mich.  App. 1 9 8 4 ) .  t h e  C o u r t  o f  Appea l  r e j e c t e d  t h e  p l a i n t i f f  I s  

c h a l l e n g e  t o  a n  a l m o s t  i d e n t i c a l  c o r n e a  r emova l  s t a t u t e l l ,  as  a n  

u n c o n s t i t u t i o n a l  i n v a s i o n  o f  h e r  r i g h t  o f  p r i v a c y .  

The t h r e s h o l d  q u e s t i o n  is w h e t h e r  p l a i n t i f f  
h a s  p r i v a c y  r i g h t s  wh ich  a re  i m p l i c a t e d  
h e r e .  O n l y  r i g h t s  t h a t  c a n  b e  deemed  
" f u n d a m e n t a l n  o r  " i m p l i c i t  i n  t h e  c o n c e p t  
o f  o r d e r e d  l i b e r t y n  a r e  i n c l u d e d  i n  
t h e  g u a r a n t y  o f  t h e  r i g h t  o f  p e r s o n a l  
p r i v a c y . .  . P l a i n t i f f  claims t h a t  as n e x t  
o f  k i n  s h e  h a s  a n  i n h e r e n t ,  f u n d a m e n t a l  
r i g h t  t o  b u r y  h e r  d e c e d e n t ' s  body w i t h o u t  
m u t i l a t i o n .  Whi l e  t h e r e  is n o  p r o p e r t y  
r i g h t  i n  t h e  n e x t  o f  k i n  t o  a d e a d  body ,  . . . M i c h i g a n  j u r i s p r u d e n c e  r e c o g n i z e s  
a common l a w  c a u s e  o f  a c t i o n  on  b e h a l f  
o f  t h e  p e r s o n  o r  p e r s o n s  e n t i t l e d  t o  
t h e  p o s s e s s i o n ,  c o n t r o l  o r  b u r i a l  o f  
a d e a d  body f o r  t h e  t o r t  o f  i n t e r f e r e n c e  

l lsee f o o t n o t e  4  a b o v e .  



w i t h  t h e  r i g h t  o f  b u r i a l  of  a  deceased  
pe r son  wi thou t  m u t i l a t i o n .  

W e  d o  n o t  f i n d  t h i s  common l a w  r i g h t  
t o  b e  o f  c o n s t i t u t i o n a l  d i m e n s i o n .  
The p r i v a c y  r i g h t  encompasses t h e  r i g h t  
t o  make d e c i s i o n s  c o n c e r n i n g  t h e  i n t e g r i t y  
o f  o n e  ' s  body..  .This  r i g h t  is, however, 
a  p e r s o n a l  one.  I t  ends  w i t h  t h e  d e a t h  
o f  t h e  p e r s o n  t o  whom i t  i s  o f  v a l u e .  
I t  may n o t  b e  c l a i m e d  b y  h i s  e s t a t e  
o r  h i s  n e x t  o f  k i n . .  . A c c o r d i n g l y ,  w e  
rejectplaintiff'sconstitutionalchallenge 
p r e d i c a t e d  on t h e  r i g h t  t o  p r i v a c y .  

F l o r i d a  l a w  a n d  M i c h i g a n  law a r e  i n  a c c o r d .  I n  F l o r i d a ,  

a s  i n  Michigan, w h i l e  t h e r e  is  no  p r o p e r t y  r i g h t  o f  t h e  n e x t  

o f  k i n  i n  a  d e a d  body,  t h e r e  is  a  common law c a u s e  o f  a c t i o n  

f o r  t h e  t o r t  of  m a l i c i o u s l y  i n t e r f e r i n g  w i t h  t h e  r i g h t  o f  t h e  

n e x t  o f  k i n  t o  b u r y  t h e i r  d e c e d e n t s  i n  t h e  l a w f u l  manner t h e y  

s o  c h o o s e .  S e e  K i r k s e v  v .  J e r n i , ,  45 So.2d a t  189-90; 

RUDD v.  Jackson ,  238 So.2d a t  89. I n  F l o r i d a ,  a s  i n  Michigan, 

t h e  p r i v a c y  r i g h t  i s  a  p e r s o n a l  one.  "The r i g h t  of  p r i v a c y  is 

a  r i g h t  t h a t  i s  p u r e l y  p e r s o n a l  t o  t h e  i n d i v i d u a l  a s s e r t i n g  

such  r i g h t  ." es v .  Smith, 278 So.2d a t  342 (emphasis  s u p p l i e d  

by c o u r t )  . 
The F l o r i d a  C o n s t i t u t i o n ' s  g u a r a n t e e ,  i n  a r t i c l e  I ,  s e c t i o n  

23, p r o v i d e s  a  g r e a t e r  scope  of p r i v a c y  a g a i n s t  i n f o r m a t i o n a l  

d i s c l o s u r e  t h a n  t h e  f e d e r a l  C o n s t i t u t i o n .  W i e l d  v. D i v w  . . . 

F.L.W. 548, 550 ( F l a .  1985) . However, t h e  scope  of  p r i v a c y  f o r  

p e r s o n a l  autonomy a p p e a r s  t o  encompass t h e  same h i g h l y  p e r s o n a l  

0 
r e l a t i o n s h i p s  among l i v i n g  p e r s o n s  a s  i n  t h e  F o u r t e e n t h  Amendment. 



S e e  F l o r i d a  Board o f  Bar Examiners-, 443 So.2d 7 1 ,  

74-76 ( F l a .  1 9 8 3 ) ;  S h ~ v i n  v .  B v r o n , E l a r l e s P W r e r ,  &id & 

o c i a t e s ,  379  So.2d 633, 636-39 ( F l a .  1 9 8 0 ) ;  L a i r d  v .  State,  

342 So.2d 962 ( F l a .  1 9 7 7 ) .  

Only i f  fundamen ta l  r i g h t s ,  i n v o l v i n g  i n t i m a t e  r e l a t i o n s h i p s  

among l i v i n g  p e r s o n s ,  a r e  a t  s t a k e ,  m u s t  a c o m p e l l i n g  s t a t e  

i n t e r e s t  b e  shown t o  j u s t i f y  gove rnmen ta l  a c t i v i t y  t h a t  imp inges  

upon t h o s e  r i g h t s .  The t r i a l  c o u r t ' s  r u l i n g  t h a t  P l a i n t i f f s  have  

a r i g h t  o f  p r i v a c y ,  i n  t h e  b o d i e s  o f  t h e i r  d e c e a s e d  s o n s ,  

f u n d a m e n t a l  a n d  imp1 i c i t  i n  t h e  c o n c e p t  o f  o r d e r e d  l i b e r t y ,  

c o n f l i c t s  w i t h  t h e  l o n g  l i n e  o f  cases  which  h a s  acknowledged 

c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t s  o f  p r i v a c y  o n l y  f o r  o n g o i n g  

p e r s o n a l  r e l a t i o n s h i p s  among l i v i n g  p e r s o n s .  
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• U n q u e s t i o n a b l y ,  t h e  d e a t h s  o f  P l a i n t i f f s '  s o n s ,  t h r o u g h  

d r o w n i n g  a n d  a  motor  v e h i c l e  a c c i d e n t ,  were t r a g i c  l o s s e s  t o  

them. Requ i r ing  a u t o p s i e s ,  r e g a r d l e s s  o f  nex t -o f -k in ' s  c o n s e n t ,  

however, is c o n s t i t u t i o n a l  and p r o p e r ,  a s  t h e  t r i a l  c o u r t  r u l e d  

(R.760) . I n  such  c i r c u m s t a n c e s ,  beyond t h e  n a t u r a l  changes  t h a t  

d e a t h  b r i n g s  t o  t h e  c o n d i t i o n  o f  b o d i e s ,  t h e  a u t o p s y  p rocedure  

a l t e r s  them s u b s t a n t i a l l y  more. 

I n  e x a c t l y  t h o s e  same c i r c u m s t a n c e s ,  t h e  l e g i s l a t u r e  h a s  

a u t h o r i z e d ,  by t h e  c o r n e a  removal s t a t u t e ,  t h e  s l i g h t  f u r t h e r  

change o f  removing, w i t h o u t  c o n s e n t ,  s m a l l ,  t h i n ,  c l e a r  c o r n e a l  

t i s s u e  f o r  t r a n s p l a n t .  The s t a t u t e  c a n n o t  d i s p e l  t h e  g r i e f  and 

s e n s e  o f  l o s s  from t h o s e  d e a t h s ,  b u t  it may p e r h a p s  temper them 

i n  a  s m a l l  way by e n a b l i n g  them t o  redound t o  some good. 

Tha t  good is t h e  worthy p u b l i c  g o a l  of  bes towing s i g h t  upon 

b l i n d  p e r s o n s  t h r o u g h  t h e  a v a i l a b i l i t y  o f  c o r n e a l  t i s s u e  f o r  

t r a n s p l a n t .  I n  s e e k i n g  t o  a c c o m p l i s h  t h a t  g o a l ,  t h e  c o r n e a  

r e m o v a l  s t a t u t e  a f f e c t s  n o  g e n u i n e  p r o p e r t y  i n t e r e s t  o f  

P l a i n t  i f  f s .  I t  c r e a t e s  n o  s u s p e c t  c l a s s i f i c a t i o n s ;  and  i t  

impinges on no fundamenta l  c o n s t i t u t i o n a l  r i g h t  o f  P l a i n t  i f f  s . 
I t  is  a  r e a s o n a b l e  l e g i s l a t i v e  c h o i c e  t o  a c h i e v e  t h e  i n t e n d e d  

o b j e c t i v e .  

The t r i a l  c o u r t ' s  r u l i n g  t h a t  t h i s  s t a t u t e  is u n c o n s t i t u t i o n a l  

i s  n o t  o n l y  c o n t r a r y  t o  c o n s t i t u t i o n a l  l a w ,  b o t h  s t a t e  a n d  

f e d e r a l ,  it is  a n  improper s u b s t i t u t i o n  of  j u d i c i a l  judgment f o r  

a  d i s t i n c t i v e l y  l e g i s l a t i v e  d e t e r m i n a t i o n  c o n c e r n i n g  p u b l i c  



health and welfare. Accordingly, the trial court's ruling should 

be reversed and the constitutionality of the cornea removal 

statute upheld. 
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