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In this Reply Brief, Appellees Wade and Freda Powell and 

Erwin and Susan White, are referred to as 'Plaintiffs' (as 

they were in the trial court), or as 'the Powellsl and 'the 

Whites1. Similarly, Appellants, William H. Shutze, M.D. ; Thomas 

M. Techman, M.D.; and Keith Gauger, are referred to as 

'Defendants1. References to the record on appeal are designated 

by ( R .  ) References to briefs of Appellees or Amicus 

Curiae are designated by ' (Answer Brief at ) and ' (Amicus 
Brief at 1 '. 



I.  PLAINTIFFS HAVE NO FUNDAMENTAL INTEREST WHICH IS  DENIED BY 
THE CORNEA REMOVAL STATUTE. 

The p r i n c i p a l  i s s u e  i n  t h e s e  appea l s  concerns  t h e  n a t u r e  of 

P l a i n t i f f s 1  s e p u l t u r e  i n t e r e s t ,  a d m i t t e d l y  r e c o g n i z e d  unde r  

F l o r i d a  law, i n  possess ing  and d i spos ing  of t h e  remains of t h e i r  

sons  without mal ic ious  i n t e r f e r e n c e .  Although t h a t  i n t e r e s t  is a  

l i m i t e d  p o s s e s s o r y  o n e ,  w i t h  a  c o r r e s p o n d i n g  t o r t  r i g h t  o f  

a c t i o n ,  because t h e  cornea removal s t a t u t e ,  F l a .  S t a t .  S 732.9185, 

i s  r a t i o n a l l y  r e l a t e d  t o  a c c o m p l i s h i n g  a  l e g i t i m a t e  p u b l i c  

purpose,  t h e  l i m i t a t i o n  of t h a t  r i g h t ,  by t h e  s t a t u t e ,  is c o n s t i -  

t u t i o n a l l y  pe rmis s ib l e .  

P l a i n t i f f s  contend (and t h e  t r i a l  c o u r t  e r r e d  i n  s o  r u l i n g ,  

R. 760, 111 2b, 2c, 2d, 2 f )  t h a t  t h e i r  r i g h t  is one of fundamental 

c o n s t i t u t i o n a l  c h a r a c t e r ,  r e q u i r i n g  a  c o m p e l l i n g  i n t e r e s t  t o  

j u s t i f y  t h e  s t a t u t e .  On t h a t  p r e m i s e  h i n g e  P l a i n t i f f s  ' d u e  

process ,  equa l  p r o t e c t i o n ,  and r i g h t  of p r ivacy  a t t a c k s .  I t  is 

t h e  co rne r s tone  of t hose  c o n s t i t u t i o n a l  cha l l enges .  Without i t ,  

P l a i n t i f f s  cannot c a r r y  t h e i r  burden a g a i n s t  t h e  arguably r a t i o n a l  

r e l a t i o n s h i p  of t h e  s t a t u t e  t o  l e g i t i m a t e  p u b l i c  purposes ,  making 

t h e  s t a t u t e  presumptively  c o n s t i t u t i o n a l .  

A *  No F F y  Pro tec t ed  Bv 
1 P r o t e c t i o n  Clauses 

That F l o r i d a  d e c i s i o n a l  law g r a n t s  P l a i n t i f f s  a  r i g h t  t o  

possess  and d i spose  of t h e  remains of t h e i r  sons  without mal ic ious  

i n t e r f e r e n c e  does n o t  mean t h a t  r i g h t  i s  one  of  f u n d a m e n t a l ,  



c o n s t i t u t i o n a l  d imension.  Not e v e r y  recognized l e g a l  r i g h t  is 

one of  c o n s t i t u t i o n a l  c h a r a c t e r ,  much less fundamental .  

Bo th  t h e  W h i t e s  (Answer B r i e f  a t  12-13)  and t h e  Powel l s  

(Answer B r i e f  a t  23-28) acknowledge t h e  l i n e  o f  d e c i s i o n s  f r o m  

t h e  Uni ted  S t a t e s  Supreme Cour t  which have recogn ized  fundamenta l  

r i g h t s  of p e r s o n a l  l i b e r t y  p r o t e c t e d  from unreasonab le  government 

i n t r u s i o n  by t h e  Due P r o c e s s  and Equal P r o t e c t i o n  Clauses .  Those 

c a s e s  do indeed f u r n i s h  gu idance  c o n c e r n i n g  t h e  n a t u r e  o f  t h e  

i n t e r e s t s  t h a t  have been accorded  t h e  p r o t e c t e d  s t a t u s  of  funda-  

menta l  l i b e r t y  (Whi tes1  Answer B r i e f  a t  12-13); and t h e r e  i s  a 

theme  t h r o u g h o u t  them t h a t  f r e e d o m  o f  c h o i c e  f o r  fundamenta l  

d e c i s i o n s  is p r o t e c t e d  from governmenta l  i n t e r f e r e n c e  ( P o w e l l s  

Answer B r i e f  a t  2 7 ) .  

T h r o u g h o u t  t h o s e  d e c i s i o n s ,  it is o n l y  freedom of  c h o i c e  

c o n c e r n i n g  p e r s o n a l  m a t t e r s  i n v o l v e d  i n  e x i s t i n g  , o n g o i n g  

r e l a t i o n s h i p s  among l i v i n g  p e r s o n s  t h a t  h a s  been recogn ized  a s  

fundamenta l  o r  e s s e n t i a l  t o  t h e  p u r s u i t  o f  h a p p i n e s s  by  f r e e  

p e r s o n s ,  and s o  i m p l i c i t  i n  t h e  l i b e r t y  s a f e g u a r d e d  by t h e  Due 

P r o c e s s  C lause .  v of Akron v.  Akron Cen te r  f o r  R e ~ r o d u c t l v e  

B e a l t h ,  I n L r  1 0 3  S . C t .  2481 (1983) ( r i g h t  of  woman t o  d e c i d e  

w h e t h e r  t o  g i v e  b i r t h )  ; B a b l o c k i  v. R e d h u t  434 U.S. 374, 98 

S.Ct. 673, 54 L.Ed.2d 618 (1978) ( r i g h t  o f  p e r s o n s  s u p p o r t i n g  

m i n o r  c h i l d r e n ,  n o t  i n  t h e i r  c u s t o d y ,  t o  m a r r y )  ; u e v  v L  

u l a t i o n  S e r v  ces  I.r& 1 I I 4 3 1  U.S. 6 7 8 ,  97 S.Ct .  2010,  52  

L.Ed.2d 675 (1977) ( r i g h t  t o  d e c i d e  whether  t o  a l l o w  o r  p r e v e n t  

c o n c e p t i o n )  ; W o r e  v. C i t v  of E a s t  Clev-, 431 U.S. 494, 97 

S.Ct. 1932, 52 L.Ed.2d 531 (1977) ( r i g h t  of  ex tended ,  non-nuclear  

2 



fami ly  t o  l i v e  t o g e t h e r )  ; Foe v.  W&, 410 U.S. 113,  93 S.Ct. 705, 

35 L.Ed.2d 147 (1973) ( r i g h t  of woman t o  dec ide  whether t o  g i v e  

b i r t h ) ;  -corn in  v .  YO-, 406 U.S. 205,  92 S .Ct .  1526 ,  32 

L.Ed.2d 1 5  (1972)  ( p a r e n t s '  r i g h t  t o  p r a c t i c e  t h e i r  r e l i g i o u s  

b e l i e f s  i n  choosing educa t ion  f o r  c h i l d r e n ) ;  I 

405 U.S. 645, 92 S.Ct.  1208 ,  3 1  L.Ed.2d 551  (1972)  ( r i g h t  of  

unwed f a t h e r  t o  raise c h i l d r e n ) ;  -dt v. R a i d ,  405 U.S. 438, 

92 S.Ct. 1029, 31 L.Ed.2d 349 (1972) ( r i g h t  t o  dec ide  whether t o  

a l low o r  prevent  concept i on )  ; Lov ' a v.  Co~un~nweal th  of Va . ,  388 

U.S. 1, 87 S.Ct. 1817 (1967) ( r i g h t  of persons  of d i f f e r e n t  races 

t o  marry) ; -wold v. Comectic&, 381 U.S. 479, 85 S.Ct. 1678, 

14  L.Ed.2d 510 (1965)  ( r i g h t  t o  d e c i d e  whether  t o  a l l o w  o r  

p revent  concept ion)  ; v m t e  of Oklahpma, 316 U.S. 535, 

62 S . C t .  1 1 1 0  ( 1 9 4 2 )  ( r i g h t  t o  d e c i d e  w h e t h e r  t o  become 

s t e r i l i z e d ) ;  P P ,  268 U.S. 510,  45 

S.Ct. 571, 69 L.Ed. 1070 (1925) ( p a r e n t s '  r i g h t  t o  choose educa t ion  

f o r  c h i l d r e n  i n  p a r o c h i a l  and p r i v a t e  s c h o o l s ) ;  &,ye1 v. Nebraska, 

262 U.S. 390, 43 S.Ct. 625, 67 L.Ed. 1042 (1923) ( p a r e n t s '  r i g h t  

t o  choose s u b j e c t s  of educa t ion  f o r  c h i l d r e n ) .  

The Whites acknowledge t h a t  t h e  " fami ly  r e l a t i o n s h i p  which 

e x i s t e d  between themselves  and t h e i r  son . . . t e rmina ted  upon 

t h e  d e a t h  of t h e i r  son and t h e i r  r i g h t  t o  m a k e  c e r t a i n  i n t e r  

v i v o s  d e c i s i o n s  a f f e c t i n g  h i s  mora l  and academic  e d u c a t i o n ,  

upbr inging,  and well-being became impossible."  (Answer Brief  a t  

17-18) L i k e w i s e ,  t h e  Powells  admit t h a t  t h e  d e c i s i o n  which they  

b e l i e v e  "should be p r o t e c t e d  from governmental v e t o  i n  t h i s  case 

is not  how t h e  c h i l d  should be educated i n  p repa ra t ion  f o r  l i f e , "  

3 



but concerns disposition of "the child's remains in death." 

(Answer Brief at 21). 

Nevertheless, Plaintiffs urge that the scope of fundamental 

liberty protected by the Due Process Clause should be expanded to 

include their relationship to the remains of their deceased sons, 

because of their past relationship with the deceaseds, when they 

were living. Indisputably, there are strong and deep human 

feelings and emotions, intertwined with moral, philosophical and 

religious sentiments, that underlie this argument. Were that to 

be the basis for recognizing fundamental, constitutional rights, 

the nonliving unborn--for whom all of the potential of life and 

living relationships and choices lies ahead--would seem to have a 

more compelling claim. Yet, the Court has refused to endorse 

such a view. 

Instead, the coordinates marking the limits of the Court's 

decisions concerning fundamental liberty--personal matters 

involved in ongoing relationships among living persons--are 

rational ones: only amongst the living can there be rights 

"essential to the orderly pursuit of happiness by free men." 

Mever v. N e w ,  262 U.S. at 399, 43 Sect. at 626. To depart 

from those boundaries of fundamental liberty under the Due 

Process Clause would be to abandon the sound and steady ground 

that history and reason have carved out, for the slippery slopes 

of subjective emotion, sentiment, and belief. 

If (as Plaintiffs contend) the right to possess and dispose 

of the remains of their decedents were a fundamental one, it 

conflicts with those decisions which have upheld the massive 

4 



i n t r u s i o n  of  t h a t  r i g h t  by f u l l - s c a l e  a u t o p s i e s ,  wi thou t  r e q u i r i n g  

a  compel l ing  i n t e r e s t  and narrowly r e s t r i c t e d  c o n d i t i o n s  f o r  such  

a u t o p s i e s .  Y e t ,  t h a t  is p r e c i s e l y  what t h i s  Court  approved " i n  

a l l  r e s p e c t s , "  WDD v .  Jackson., 238 So.2d 86, 89 ( F l a .  1970) , i n  

a g r e e i n g  w i t h  t h e  d e c i s i o n  o f  t h e  c o u r t  o f  a p p e a l :  

I n  s p i t e  o f  t h e  f a c t  t h a t  a n  e x c l u s i v e  r i g h t  
does  v e s t  i n  t h e  s u r v i v i n g  spouse ,  r e l a t i v e ,  
o r  n e x t  o f  k i n  t o  d i s p o s e  o f  a  c o r p s e ,  
a u t o p s i e s  may b e  a u t h o r i z e d  by p u b l i c  a u t h o r i -  
t i e s  f o r  t h e  p r o t e c t i o n  o f  h e a l t h  o r  t h e  
d i s c o v e r y  o f  crimes. 

Jackson v .  w, 228 So.2d 916, 919 ( F l a .  4 t h  D.C.A. 1969) . I n  

f a c t ,  t h a t  is e x a c t l y  t h e  way t h e  t r i a l  c o u r t  r u l e d  i n  t h e  c a s e s  

a t  hand, i n  upholding,  b o t h  f a c i a l l y  and a s  a p p l i e d ,  t h e  c o n s t i t u -  

t i o n a l i t y  o f  t h e  medica l  examiner s t a t u t e ,  F l a .  S t a t .  S 406.11, 

a u t h o r i z i n g  t h e  two a u t o p s i e s  i n  t h e s e  c a s e s  (R.  7 6 4 ) .  

• However,  i f  n o  c o m p e l l i n g  i n t e r e s t ,  na r rowly  implemented, 

is r e q u i r e d  f o r  t h e  r e l a t i v e l y  enormous i n f r i n g e m e n t  on P l a i n t i f f s 1  

r i g h t  t h a t  an a u t o p s y  c o n s t i t u t e s ,  t h e n  t h a t  same r i g h t  is n o t  

t r ans fo rmed  i n t o  one of  fundamenta l  l i b e r t y  i n  t h e  f a c e  o f  t h e  

c o m p a r a t  i v e l y  m i n i m a l  impingement from removing c o r n e a l  t i s s u e  

when ( a s  t h e  s t a t u t e  p r o v i d e s )  a n  a u t o p s y  i s  r e q u i r e d  u n d e r  

F l a .  S t a t .  S 406 -11. 

L i k e  per forming an a u t o p s y ,  o r  removing b lood from a  c o r p s e ,  

removal o f  c o r n e a  a b r i d g e s  no f u n d a m e n t a l  r i g h t  o f  l i b e r t y  o r  

p r i v a c y .  Being p e r s o n a l  i n  n a t u r e ,  t h e  r i g h t  d i e s  w i t h  t h e  pe r son  

b e n e f i t t e d  by it; and it n e i t h e r  i n u r e s  t o ,  n o r  may be  c l a i m e d  

by,  h i s  n e x t  o f  k i n  o r  h i s  e s t a t e . 1  W n  v. De t ro i t  Rece iv ing  . . 

a , 360 N.W. 2d 275 ,  277 (Mich.  App. 1 9 8 4 ) .  A c c o r d ,  



H u b e n s c h m i d t  v .  Shears, 270 N.W.2d 2 ,  4  (Mich. 1 9 7 8 ) ;  puf ford .  

Y. B r e n t ,  320  N . W .  2d 3 2 3 ,  3 2 5  ( M i c h .  App. 1 9 8 2 ) ;  &L£SIAV. 

m, 300 N.W.2d 389, 391  (Mich. App. 1980) ; J. H .  Rose Tru- 

Co. v .  B e U ,  426 P.2d 709,  713 (Okla .  1 9 6 7 ) ;  m t h  T r w ~ o r t .  

T l td .  v. Rel- N a t ' l  B a ,  395 So.2d 498, 500 (Wash. 1 9 6 4 ) ;  

w t z  v. A n d e r s m ,  300 P .2d  6 4 2 ,  646 ( U t a h  1 9 5 6 ) .  See Jones 

w, 278 So.2d 339,  342 ( F l a .  4 t h  D.C.A. 1973)  : "The r i g h t  

o f  p r i v a c y  is a r i g h t  t h a t  is  p u r e l y  personal t o  t h e  i n d i v i d u a l  

a s s e r t i n g  s u c h  r i g h t n  ( emphas i s  i n  o r i g i n a l ) .  

The c o r n e a  removal  s t a t u t e  creates a c l a s s i f i c a t i o n  c o n s i s t i n g  

o f  t h e  r ema ins  of  p e r s o n s  who d i e d  u n d e r  c i r c u m s t a n c e s  w h e r e  

a u t o p s i e s  are r e q u i r e d .  Because t h e  c l a s s i f i c a t i o n  is compr ised  

of  b o d i e s  o f  d e c e a s e d s ,  a n d  is  d e f i n e d  b y  t h e  c o n d i t i o n s  o f  

d e a t h ,  it is i n  t h a t  r e s p e c t  t r u l y  a n  i m m u t a b l e  one  and n o t  

s u b j e c t  t o  change .  But s i n c e  t h e  r ema ins  o f  d e c e a s e d  p e o p l e  have  

n o  l e g a l  r i g h t s ,  f u n d a m e n t a l  o r  o t h e r w i s e ,  t h e r e  c a n  b e  n o  

d i s c r i m i n a t o r y  e f f e c t  from t h e  c l a s s i f i c a t i o n .  

W h i l e  t h e  s t a t u t e ' s  c l a s s i f i c a t i o n  o f  dead  b o d i e s  i n  many 

cases w i l l  i n d i r e c t l y  a f f e c t  t h e  n e x t  o f  k i n ,  t h e  e f f e c t  o f  t h e  

c l a s s i f i c a t i o n  upon t h e  n e x t  o f  k i n  is  n o t  u n a l t e r a b l e .  The 

e x p r e s s i o n  of  a n  o b j e c t i o n  w i l l  a t  once  e x c l u d e  t h e  body of  t h e  

d e c e a s e d  f r o m  t h e  s t a t u t e ' s  c l a s s i f i c a t i o n  a n d  e l i m i n a t e  any  

e f f e c t  upon t h e  n e x t  o f  k i n .  

To see t h a t  t h e  s t a t u t e ' s  c l a s s i f i c a t i o n  encompasses  n o t  t h e  

n e x t  o f  k i n  (as  t h e  t r i a l  c o u r t ,  R e  766 ,  and P l a i n t i f f s  s u p p o s e ) ,  

b u t  d e c e d e n t s  ' r ema ins ,  one  need  o n l y  c o n s i d e r  t h o s e  s i t u a t i o n s  

@ where a  p e r s o n  d i e s ,  w i t h o u t  any  n e x t  o f  k i n ,  i n  c i r c u m s t a n c e s  

6  



t h a t  n e c e s s i t a t e  a n  a u t o p s y .  T h e r e  i s  no n e x t  o f  k i n  t o  b e  

a f f e c t e d  by t h e  s t a t u t e ,  y e t  t h e  body  o f  t h e  d e c e a s e d  f a l l s  

w i t h i n  t h e  s t a t u t e ' s  c l a s s i f i c a t i o n .  

Although t h e  Whites  deny it (Answer B r i e f  a t  20-21, 2 4 ) ,  t h e  

P o w e l l s  (Answer B r i e f  a t  2 8 ) ,  l i k e  t h e  t r i a l  c o u r t  (R. 7 6 4 ) ,  

acknowledge t h a t  t h e  l e g i s l a t i v e  i n t e r e s t  and p u b l i c  purpose  of  

t h e  s t a t u t e ,  i n  r e s t o r i n g  s i g h t  t o  t h e  b l i n d ,  is a  l a u d a b l e  one.  

Tha t  i n t e r e s t  i s  n o  less  a  p u b l i c  p u r p o s e  b e c a u s e  o n l y  f o u r  

p e r s o n s ,  a t  most,  c o u l d  r e c e i v e  t h e  b e n e f i t  of  t r a n s p l a n t  from 

P l a i n t i f f s 1  d e c e a s e d  s o n s .  N e i t h e r  i s  it  l e s s  o f  a  p u b l i c  

p u r p o s e  b e c a u s e  o n e  o f  t h e  r e c i p i e n t s  was i n  N e w  York, r a t h e r  

t h a n  i n  F l o r i d a ,  nor  because  one  of  t h e  c o r n e a ,  m i c r o s c o p i c a l l y  

found u n s u i t a b l e  f o r  t r a n s p l a n t ,  was used f o r  med ica l  r e s e a r c h .  

P l a i n t i f f s  d i sagreement  w i t h  t h e s e  p a r t i c u l a r  r e s u l t s  does  n o t  

i n v a l i d a t e  t h e  s t a t u t e  a s  l a c k i n g  a  r e a s o n a b l e  r e l a t i o n s h i p  t o  a  

l e g i t i m a t e  p u b l i c  purpose  .2 

Much a s  h e a r t s ,  l i v e r s ,  k i d n e y s ,  and  o t h e r  o r g a n s  a r e  

p r o v i d e d  f r o m  o u t - o f - s t a t e  s o u r c e s  f o r  t r a n s p l a n t  t o  n e e d y  

p a t i e n t s  i n  F l o r i d a ,  t h e  l e g i s l a t u r e  c o u l d  r e a s o n a b l y  conc lude  

t h a t  f u r n i s h i n g ,  from time t o  time, c o r n e a l  t i s s u e ,  a v a i l a b l e  a s  

a  r e s u l t  of  t h e  s t a t u t e ,  t o  needy p a t i e n t s  o u t s i d e  of  t h e  s t a t e  

w i l l ,  i n  t u r n ,  be met by i m p o r t a t i o n  of c o r n e a l  t i s s u e ,  from time 

t o  time, f o r  t r a n s p l a n t  t o  needy p a t i e n t s  i n  F l o r i d a .  S i m i l a r l y ,  

t h e  l e g i s l a t u r e  cou ld  r e a s o n a b l y  c o n c l u d e  t h a t  c o r n e a l  t i s s u e  

o b t a i n e d  u n d e r  t h e  s t a t u t e ,  b u t  f o u n d  t o  b e  m i c r o s c o p i c a l l y  

u n s u i t a b l e  f o r  human t r a n s p l a n t ,  can s t i l l  b e n e f i t  t h e  p u b l i c  by 

p r o v i d i n g  knowledge th rough  medica l  r e s e a r c h  about  t h e  c a u s e s  and 
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c u r e s  o f  b l i n d n e s s .  L w e s t e r n  & S o u t h e r n  T1ife I n s .  Co, 

v. S t a t e  Board of  E a u u i z a t i m  of u, 451 O.S. 648, 671-72, 

y. C l o v e a a f  Creamerv Co., 449 U.S. 456, 466, 101 S.Ct. 715, 

The  g e n e r a l  r u l e  i s  t h a t  l e g i s l a t i o n  is  
presumed t o  be v a l i d  and w i l l  be s u s t a i n e d  i f  
t h e  c l a s s i f i c a t i o n  drawn by t h e  s t a t u t e  is 
r a t i o n a l l y  r e l a t e d  t o  a  l e g i t i m a t e  s t a t e  
i n t e r e s t .  . . . When s o c i a l  o r  economic 
l e g i s l a t i o n  is a t  i s s u e ,  t h e  Equal P r o t e c t i o n  
C l a u s e  a l l o w s  t h e  s t a t e s  wide l a t i t u d e ,  . . . and t h e  C o n s t i t u t i o n  presumes t h a t  even 
i m p r o v i d e n t  d e c i s i o n s  w i l l  e v e n t u a l l y  b e  
r e c t i f i e d  by t h e  democrat ic  p rocesses .  

C i t v  of c ~ ~ .  Tex. v. C l e b u x n e J a l v i n g  C e n t e r  
. . , 105 S.Ct. 3249, 

I n  f a c t ,  t h e  c o r n e a  removal  s t a t u t e  a c t u a l l y  a c h i e v e s  

i ts  intended purpose of reducing b l indness  and its socio-economic 

impact.  A g r e a t e r  number of c o r n e a l  t i s s u e ,  of more you th fu l  and 

h igher  q u a l i t y ,  is a v a i l a b l e  f o r  use ,  dec reas ing  p a t i e n t  wa i t i ng  

t ime f o r ,  and i n c r e a s i n g  t h e  succes s  r a t e  o f ,  t r a n s p l a n t  surgery .  

Since it is only  f o r  t h e  b l i n d  and vis ion- impaired t h a t  c o r n e a  

t r a n s p l a n t s  a r e  needed ,  t h e  s t a t u t e ' s  e f f e c t  on b l indness ,  by 

i n c r e a s i n g  t h e  supply of u sab le  c o r n e a l  t i s s u e  f o r  t r a n s p l a n t ,  is 

unmistakable.  Never the less ,  

S t a t e s  a r e  n o t  r e q u i r e d  t o  c o n v i n c e  t h e  
c o u r t s  of t h e  c o r r e c t n e s s  of t h e i r  l e g i s l a t i v e  
judgments .  R a t h e r  ' t h o s e  c h a l l e n g i n g  t h e  
l e g i s l a t i v e  judgment m u s t  convince t h e  c o u r t  
t h a t  t h e  l e g i s l a t i v e  f a c t s  on which t h e  
c l a s s i f i c a t i o n  is appa ren t ly  based could no t  
r e a s o n a b l y  b e  c o n c e i v e d  t o  b e  t r u e  by t h e  
governmental d e c i s i o n  makers.  . . . [TI  hey 
cannot p r e v a i l  s o  long a s  'it is ev iden t  from 



a l l  c o n s i d e r a t i o n s  presen ted  . . . t h a t  t h e  
ques t ion  is a t  l e a s t  deba t ab l e . '  

n e s o t a  v .  C l o v e r l e a f  Creamerv Co,, 449 U.S. a t  464,  1 0 1  

8 .  No F u n d a m e n t a l u s  LJber tv  
. . 

Pro tec t ed  Bv t h e e r c i s e  C l a u  

For  t h e  f i r s t  t ime i n  t h i s  c a s e ,  P l a i n t i f f s  have a s s e r t e d  

t h a t  t h e  i n t e r e s t  of t h e  nex t  of k i n ,  i n  possess ing  and d i spos ing  

o f  t h e  r e m a i n s  o f  d e c e a s e d s ,  is a c o n s t i t u t i o n a l l y  recognized 

fundamental one, based on and der ived  from t h e  l i b e r t y  t o  e x e r c i s e  

r e l i g i o u s  f a i t h  guaranteed by t h e  F i r s t  Amendment Free  Exerc i se  

c l a u s e  .3 

F i r s t ,  t h e r e  simply is  no i n d i c a t i o n  i n  t h e  record t h a t  t h e  

oppos i t i on  of e i t h e r  P l a i n t i f f s ,  t o  t h e  s t a t u t o r i l y  a u t h o r i z e d  

removal  o f  c o r n e a  f rom t h e  b o d i e s  o f  t h e i r  deceased sons ,  is 

p remised  on any  t e n e t s  o f  e s t a b l i s h e d  r e l i g i o u s  f a i t h  o r  

p r a c t i c e . 4  Thomas v.  Review Board of In-nt Sec- 

iqn, 450 U.S. 707, 713, 101 S.Ct. 1425, 1430, 67 L.Ed.2d 624 

(1981) ; Wisconsin, 406 U.S. a t  215-16, 92 S.Ct. a t  1533; 

1 Beach, 721 F.2d 729, 735-36 (11 th  C i r .  

1983)  , c e r t  . denied 105 S.Ct. 108 (1984) . Second, t h e  void of 

e v i d e n c e  i n  t h e  r e c o r d  is  matched by t h e  absence of any such 

c l a i m  i n  t h e  t r i a l  c o u r t  , e i t h e r  i n  P l a i n t  i f f  s ' p l e a d i n g s  

(R .  259-85, 809-18), o r  i n  t h e i r  arguments be fo re  t h e  t r i a l  c o u r t  

( R .  1039-84, 1155-84) . C o n s t i t u t i o n a l  c la ims  and t h e o r i e s ,  n o t  

p r e s e n t e d  t o  t h e  t r i a l  c o u r t  below, may no t  be r a i s e d  f o r  t h e  

f i r s t  t i m e  on a p p e a l . 5  f o r d  v .  Rubin, 237 So.2d 134, 137 



(F l a .  1970) ; Love v. Hannah, 72 So.2d 39, 43 ( F l a .  1954) ; Bethesda 

R a d i o l o a v  A s s o c b t e s  v .  Y a f f e e ,  437 So.2d 189 ,  191 (F l a .  4 th  

D.C.A. 1983) . 
F i n a l l y ,  P l a i n t i f f s 1  c la im t h a t  t h i s  r i g h t  of t h e  nex t  of 

k in ,  t o  possess  and d i spose  of t h e  remains of t h e i r  deceased,  is 

a  f u n d a m e n t a l  f reedom g u a r a n t e e d  by t h e  Free  Exerc i se  Clause,  

cannot succeed a s  a  ma t t e r  of c o n s t i t u t i o n a l  law. 

[ T l o  have  t h e  p r o t e c t i o n  of  t h e  R e l i g i o n  
Clauses ,  t h e  c l a ims  m u s t  be rooted i n  r e l i g i o u s  
b e l i e f .  Although a  de te rmina t ion  of what is 
a  ' r e l i g i o u s 1  b e l i e f  o r  p r a c t i c e  e n t i t l e d  t o  
c o n s t i t u t i o n a l  p r o t e c t i o n  may p r e s e n t  a  most 
d e l i c a t e  q u e s t i o n ,  t h e  v e r y  c o n c e p t  o f  
o r d e r e d  l i b e r t y  p r e c l u d e s  a l l o w i n g  e v e r y  
person t o  make h i s  own s t a n d a r d s  on m a t t e r s  
o f  conduc t  i n  which s o c i e t y  a s  a  whole has  
important  i n t e r e s t .  

scons in  v. Yoder, 406 U.S. a t  215-16, 92 S.Ct. a t  1533. 

I n  State, 477 A. 2d. 110 ( V t .  1984) , t h e  defendant  

appealed h i s  conv ic t ion  f o r  burying h i s  dead daughte r ,  wi thout  a  

b u r i a l  permi t ,  because of h i s  oppos i t i on  t o  an autopsy,  necessary  

be fo re  a  b u r i a l  permit  would be i s sued .  He had " r e fused  t o  a l low 

an a u t o p s y ,  c l a i m i n g  t h a t  h i s  r e l i g i o u s  b e l i e f s  f o r b a d e  t h e  

performance of an autopsy on h i s  c h i l d . "  a t  111. Like t h e  

P l a i n t i f f s  i n  t h e  c a s e  a t  hand,  t h e  d e f e n d a n t  based  h i s  f r e e  

e x e r c i s e  of r e l i g i o n  c la im upon t h e  United S t a t e s  Supreme C o u r t ' s  

d e c i s i o n  i n  a . i n  v .  Yode~;: "That a  s t a t e  may impinge upon 

t h e  p r a c t i c e  of a  s i n c e r e  r e l i g i o u s  b e l i e f  on ly  i f  t h e  s t a t e ' s  

i n t e r e s t  is of ' s u f f i c i e n t  magnitude t o  o v e r r i d e  t h e  i n t e r e s t  

c l a i m i n g  p r o t e c t i o n  unde r  t h e  Free  Exerc i se  Clause.  UL a t  

112 ,  a u o t i n q  m c o n s i n  v .  Y o d u .  The Vermont Supreme Cour t  

a 



r e j e c t e d  t h a t  c l a i m :  "Before  determining t h e  importance of a  

s t a t e ' s  i n t e r e s t ,  t h e  p a r t y  c l a i m i n g  a  v i o l a t i o n  o f  h i s  o r  

her f r e e  e x e r c i s e  r i g h t s  must show t h a t  t h e  conduct t h e  s t a t e  is 

i n t e r f e r i n g  with  is based on a  l e g i t i m a t e  r e l i g i o u s  b e l i e f  and 

no t  on ' pu re ly  s e c u l a r  c o n s i d e r a t i o n s . ' "  a, auotina W c o n s i n  

The e v i d e n c e  i n  t h i s  c a s e  does no t  suppor t  
t h e  d e f e n d a n t ' s  c l a im  t h a t  h i s  c o n d u c t  ' i s  
n o t  mere ly  a  mat te r  of pe r sona l  p re fe rence ,  
bu t  one of deep r e l i g i o u s  conv ic t ion ,  shared 
by a n  o r g a n i z e d  g r o u p 1  . . . The defendant  
has f a i l e d  t o  show t h a t  h i s  church b e l i e v e s  
i n  t h e  p r a c t i c e  of burying t h e  dead without  
a u t o p s i e s .  The record shows t h a t  t h e  t e n e t s  
of  t h e  de fendan t ' s  church do no t  p r o h i b i t  t h e  
p e r f o r m a n c e  o f  a u t o p s i e s .  R a t h e r ,  t h e  
defendant  c la ims  on ly  t h a t  he was opposed t o  
t h i s  p a r t i c u l a r  autopsy.  Thus, t h e  de fendan t ' s  
d e c i s i o n  n o t  t o  a l l o w  an  a u t o p s y  was an  
i n d i v i d u a l  o n e ,  based  on t h i s  p a r t i c u l a r  
s i t u a t i o n  and no t  on a  fundamental b e l i e f  of 
t h e  members of  h i s  c h u r c h .  T h e r e f o r e ,  we 
h o l d  t h a t  t h e  d e f e n d a n t ' s  c o n d u c t  i s  n o t  
p r o t e c t e d  by t h e  f r e e  e x e r c i s e  c l a u s e s  o f  
e i t h e r  t h e  U n i t e d  S t a t e s  o r  t h e  Vermont 
C o n s t i t u t i o n s .  

L L  S i m i l a r l y ,  t h e r e  is  no evidence t h a t  t h e  views of P l a i n t i f f s  

(and of amicus c u r i a e ,  t h e  Reverend P r i c e ) ,  opposing removal of 

c o r n e a l  t i s s u e  f o r  human t r a n s p l a n t ,  unde r  t h e  c o r n e a  removal  

s t a t u t e ,  a r e  based on any "fundamental t e n e t s  of t h e i r  r e l i g i o u s  

b e l i e f s  ." Wiscons in  v .  Y o d e ~ ,  406  U.S. a t  218,  92 S - C t .  a t  

The p e r s o n a l  p r e f e r e n c e s  of i n d i v i d u a l  b e l i e f s ,  no mat te r  

how s i n c e r e l y  he ld ,  i n e v i t a b l y  l e a d  t o  t h e  k i n d  of  s u b j e c t i v e  

r e l a t i v i s m  which is  n e i t h e r  contemplated by, nor e n t i t l e d  t o  t h e  

p r o t e c t i o n  o f ,  t h e  Free  Exe rc i se  Clause.  P l a i n t i f f s  concede a s  



much: "The n a t u r e  of  t h e  r e l i g i o u s  l i b e r t y  i n t e r e s t  i n f r i n g e d  by 

t h e  i n t r u s i o n  w i l l  n e c e s s a r i l y  d i f f e r  f r o m  i n d i v i d u a l  t o  

i n d i v i d u a l ,  depending upon t h e  b e l i e f . "  ( P o w e l l s '  Answer B r i e f  

I n  Puller, 724 F.2d 717 ( 8 t h  C i r .  1 9 8 4 ) ,  t h e  c o u r t  

of a p p e a l s  a f f  irmed t h e  d i s m i s s a l  of  a  c l a i m  by t h e  p l a i n t i f f  -widow 

t h a t  d i s p o s a l  o f  t h e  i n t e r n a l  o r g a n s  of  h e r  husband ' s  body, a f t e r  

a u t o p s y ,  v i o l a t e d  "a  f i r s t  amendment r i g h t  t o  b u r y  h e r  husband i n  

a  manner c o n s i s t e n t  w i t h  h e r  r e l i g i o u s  b e l i e f s . "  a t  719. 

The c o u r t  f o u n d  t h i s  F i r s t  Amendment a r g u m e n t  t o  b e  w i t h o u t  

mer i t .  The  A r k a n s a s  s t a t u t e  i n  i s s u e  a u t h o r i z e d  t h e  medica l  

examiner  t o  d i s p o s e  o f  i n t e r n a l  o r g a n s  removed d u r i n g  t h e  c o u r s e  

o f  a n  a u t o p s y ,  u n l e s s  t h e  pe r son  c l a i m i n g  t h e  body s u b m i t t e d  a  

w r i t t e n  r e q u e s t .  

We d o  n o t  q u e s t i o n  t h e  s i n c e r i t y  o f  [ t h e  
p l a i n t i f f  I s ]  r e l i g i o u s  b e l i e f  t h a t  i n  o r d e r  
t o  p r o v i d e  a  d e c e n t  C h r i s t i a n  b u r i a l  t h e  
o r g a n s  a s  w e l l  a s  t h e  body mus t  b e  b u r i e d .  
W e  d o  n o t  a g r e e ,  h o w e v e r ,  t h a t  s h e  was 
h i n d e r e d  i n  t h e  f r e e  e x e r c i s e  of  t h i s  b e l i e f .  
A r k a n s a s  l a w ,  a s  d i s c u s s e d  above,  r e q u i r e s  
p h y s i c i a n s  t o  s a f e l y  d i s p o s e  o f  body o r g a n s  
a f t e r  a u t o p s i e s .  Ark. S t a t .  Ann. S 82-434. 
T h i s  l a w  is  a  r e a s o n a b l e  way t o  p r o t e c t  
p u b l i c  h e a l t h .  R e l i g i o u s  b e l i e f s  s u c h  a s  
[ t h e  p l a i n t i f f  I s ]  a r e  accommodated b y  t h e  
p r o v i s i o n  which a l l o w s  anyone c l a i m i n g  a  body 
t o  a l s o  c l a i m  t h e  body 's  o r g a n s  i f  a  w r i t t e n  
r e q u e s t  i s  m a d e .  No r e l i g i o u s  t e s t  is  
r e q u i r e d  a s  a  c o n d i t i o n  f o r  r e t r i e v a l  o f  t h e  
o r g a n s .  We c o n s i d e r  t h e  s t a t u t e  t o  b e  a  
r e a s o n a b l e  l i m i t  on F i r s t  Amendment r i g h t s ,  
and f i n d  no v i o l a t i o n  of  o r  i n t e r f e r e n c e  w i t h  
[ t h e  p l a i n t i f f  I s ]  r i g h t  t o  f r e e l y  e x e r c i s e  
h e r  r e l i g i o u s  b e l i e f s .  

a t  720 .  L i k e  t h e  A r k a n s a s  s t a t u t e ,  t h e  F l o r i d a  c o r n e a  

r e m o v a l  s t a t u t e  i m p l i c i t l y  a l l o w s  f o r  c o r n e a l  t i s s u e  t o  remain 



w i t h  t h e  d e c e a s e d ' s  body, i f  an  o b j e c t i o n  is vo iced  t o ,  o r  known 

@ by,  t h e  medica l  examiner  o r  e y e  bank. Hence, l i k e  t h e  Arkansas  

s t a t u t e ,  t h e  F l o r i d a  c o r n e a  r e m o v a l  s t a t u t e  is "a r e a s o n a b l e  

l i m i t  o n  f i r s t  amendment r i g h t s , "  i n c l u d i n g  t h e  f r e e d o m  t o  

e x e r c i s e  r e l i g i o u s  f a i t h  and p r a c t i c e .  

P l a i n t i f f s 1  r i g h t  u n d e r  F l o r i d a  l a w  i s  t o  p o s s e s s  a n d  

d i s p o s e  o f  t h e  remains  of  t h e i r  deceased  s o n s ;  b u t  u n l e s s  t h a t  

r i g h t  is a  fundamenta l ,  c o n s t i t u t i o n a l  one ,  P l a i n t i f f  s1 a t t a c k s  

upon t h e  c o r n e a  removal s t a t u t e  canno t  p r e v a i l .  The s t a t u t e  is a  

l e g i s l a t i v e  c h o i c e ,  r a t i o n a l l y  r e l a t e d  t o  a c h i e v i n g  l e g i t i m a t e  

p u b l i c  purposes .  It  is t h e r e f o r e  p r e s u m p t i v e l y v a l i d .  P l a i n t i f f s 1  

v iews i n  o p p o s i t i o n  t o  t h e  s t a t u t e ,  r o o t e d  i n  human emotion and 

i n  t h e i r  m o r a l ,  p h i l o s o p h i c a l ,  o r  r e l i g i o u s  s e n t i m e n t s ,  a r e  

0 improper ly  v o i c e d  i n  t h e  Cour t :  t h e y  must be  a d d r e s s e d  t o  t h e  

e l e c t e d  r e p r e s e n t a t i v e s  of s o c i e t y  who passed  t h i s  s t a t u t e ,  and 

who e n a c t  l a w s  b o t h  t o  b e n e f i t  s o c i e t y  and  t o  r e f l e c t  i t s  

p r e v a i l i n g  v iews and wishes .  



11. PLAINTIFFS HAVE NO G E N U I N E  PROPERTY INTEREST W H I C H  I S  
DEPRIVED BY THE CORNEA REMOVAL STATUTE. 

F l o r i d a  common law c o n f e r s  a r i g h t  o f  a c t i o n  f o r  m a l i c i o u s  

i n t e r f e r e n c e  w i t h  t h e  n e x t  o f  k i n ' s  i n t e r e s t  i n  p o s s e s s i n g  a n d  

d i s p o s i n g  o f  a d e c e a s e d ' s  remains .  Tha t  does  n o t  mean t h a t  t h i s  

r i g h t  is a p r o p e r t y  i n t e r e s t  c r e a t e d  by s t a t e  law, and p r o t e c t e d  

by t h e  e s s e n t i a l  s a f e g u a r d s  o f  p r o c e d u r a l  due  p r o c e s s . 6  

D e s p i t e  t h e  a s s e r t i o n  t o  t h e  c o n t r a r y  (Whi tes1  Answer B r i e f  

a t  11) t h e  c l a r i f i c a t i o n  i n  U e v  v .  J e r n i w  45 So.2d 188 

( F l a .  1950) and WDD v .  J ~ k s o n ,  SuDra, of  P l a i n t i f f s 1  i n t e r e s t ,  

a s  a  r i g h t  o f  a c t i o n  f o r  m a l i c i o u s  i n t e r f e r e n c e  w i t h  p o s s e s s i o n  

and d i s p o s i t i o n  o f  t h e i r  d e c e a s e d s l  remains ,  n e c e s s a r i l y  s u g g e s t s  

t h a t  t h e  n a t u r e  o f  t h e  r i g h t  is t o  be f r e e  from s u c h  m a l i c i o u s  

i n t e r f e r e n c e ,  and n o t  a  p r o p e r t y  r i g h t  i n  t h e  c o r p s e s .  

I f  t h e  l a n g u a g e  o f  t h e  d e c i s i o n  i n  Dunahoo v.  B e s s ,  200 

So .  5 4 1  ( F l a .  1 9 4 1 )  were c o n c l u s i v e  t h a t  P l a i n t i f f s  h a v e  a 

p r o p e r t y  i n t e r e s t  i n  t h e  b o d i e s  o f  t h e i r  d e c e d e n t s ,  a s  t h e y  

suppose  (Whi te ' s  Answer B r i e f  a t  8)  , t h e n  t h e  l a n g u a g e  o f  t h e  

c o u r t  o f  a p p e a l  i n  J a c k s o n  v .  RUW, 228 So.2d a t  918, is a t  

v a r i a n c e  w i t h  t h a t  c o n c l u s i o n .  M o r e o v e r ,  i f  P l a i n t i f f s 1  

s u p p o s i t i o n  were c o r r e c t ,  t h i s  Cour t  would h a r d l y  have ' a g r e e [ d ]  

w i t h  [ t h a t ]  d e c i s i o n  i n  a l l  r e s p e c t s . '  UBX) V .  J a c k ~ m ,  238 

So.2d a t  89. 

[ T l h e r e  is a c a u s e  o f  a c t i o n  f o r  an  unauthor-  
i z e d  a u t o p s y .  The b a s i s  f o r  r e c o v e r y  i s  
found i n  t h e  p e r s o n a l  r i g h t  o f  t h e  d e c e d e n t ' s  
n e x t  o f  k i n  t o  b u r y  t h e  body r a t h e r  t h a n  any 
p r o p e r t y  r i g h t  i n  t h e  body i t s e l f .  



P l a i n t i f f s 1  e n t r e a t y  t h a t  " a t  t h e  very  l e a s t ,  a  good f a i t h  

e f f o r t  t o  o b t a i n  consent and n o t i f y  t h e  next  of k in  of i n t e n t  t o  

remove t h e  cornea is requi red"  (Whites '  Answer Br ie f  a t  1 6 ) ,  is 

simply t h e i r  disagreement wi th  t h e  l e g i s l a t i v e  c o n d i t i o n s  chosen 

f o r  a u t h o r i z i n g  t h e  removal of co rnea l  t i s s u e .  I t  f u r n i s h e s  no 

a u t h o r i t y  f o r  t h e  Court t o  d i c t a t e  t o  t h e  l e g i s l a t u r e  t h a t  t h e  

s t a t u t e ' s  c o n d i t i o n s  m u s t  conform t o  P l a i n t i f f s '  no t ion  of what 

should be requi red .  The repeated r e j e c t i o n  of a t t e m p t s  t o  amend 

t h e  s t a t u t e  by adding such a  cond i t i on  a s  P l a i n t i f f s  urge r e f l e c t s  

t h e  l e g i s l a t u r e ' s  de te rmina t ion  t o  t h e  con t r a ry .  Moreover, t h a t  

de te rmina t ion  is reasonable  i n  t h e  l i g h t  of t h e  r e l a t i v e l y  s h o r t  

time--four t o  s i x  hours--in which c o r n e a l  t i s s u e  may be removed 

and made a v a i l a b l e  f o r  t r a n s p l a n t .  

0 I n  any even t ,  t h e  s t a t u t e  does n o t  e n c o u r a g e  s i l e n c e ,  i t  

simply does no t  r e q u i r e  a c t i v e  s o l i c i t a t i o n  of consen t .  But it 

s u r e l y  d o e s  n o t  p e r m i t  " removal  o f  c o r n e a s  e v e n  w h e r e  t h e  

deceden t ' s  fami ly  has  an ob jec t ion"  (Amicus Brief  a t  4 )  . Where 

an o b j e c t i o n  is voiced o r  known, a  cond i t i on  of t h e  s t a t u t e  i s  

n o t  met ,  and no c o r n e a e  may b e  removed. L i k e  t h e  Arkansas  

s t a t u t e  i n  U e r  v. Marx, 724 F.2d a t  719, t h i s  c o n d i t i o n  of t h e  

s t a t u t e  " is  a  r e a s o n a b l e  one  p r o v i d i n g  s i m p l e  and a d e q u a t e  

p roces s , "  and c o n s t i t u t e s  "no u n c o n s t i t u t i o n a l  i n v a s i o n  o f  any  

p rope r ty  r i g h t  ." & 

CONCLUSION 

The t r i a l  c o u r t ' s  r u l i n g ,  t h a t  t h e  cornea removal s t a t u t e  is 

u n c o n s t i t u t i o n a l ,  should be reversed .  
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1 I n s o f a r  a s  p e o ~ l e  v .  R o w ,  213 C a l .  R p t r .  3 5 3 ,  
367-68 (Ca l .  App. 1985) r e f l e c t s  a  d i f f e r e n t  view under C a l i f o r n i a  
l a w ,  it is o u t  of  s t e p  w i t h  t h e  m a j o r i t y  o f  j u r i s d i c t i o n s  ( s e e  
c a s e s  c i t e d  a t  t e x t  accompanying t h i s  f o o t n o t e ) .  I f  it p u r p o r t s  
t o  e x p r e s s  f e d e r a l  c o n s t i t u t i o n a l  law, however, it is i n c o r r e c t .  
&, m, G a r a e r  v .  Mevers, 491 F.2d 1184, 1189 ( 8 t h  C i r .  1974) . 

2  The l e g i t i m a c y  of  t h i s  p u b l i c  purpose  and l e g i s l a t i v e  
i n t e r e s t  u n d e r l y i n g  t h e  c o r n e a  removal s t a t u t e  p u t s  t o  r e s t  t h e  
n o t i o n  t h a t  t h e  t r a n s p l a n t  o f  c o r n e a l  t i s s u e  t o  a  l i v i n g  p a t i e n t  
is a  n o n p u b l i c ,  s o l e l y  p r i v a t e  u s e .  

3  I n  f a i r n e s s ,  it is t h e  P o w e l l s t  Answer B r i e f  t h a t  h a s  
s q u a r e l y  and d i r e c t l y  r a i s e d  i n  t h i s  C o u r t ,  f o r  t h e  f i r s t  t ime  i n  
t h i s  c a s e ,  t h e  c l a i m  t h a t  t h e  i n t e r e s t  of  t h e  n e x t  o f  k i n ,  i n  
p o s s e s s i n g  a n d  d i s p o s i n g  o f  t h e  r e m a i n s  o f  d e c e a s e d s ,  i s  a  
f u n d a m e n t a l  l i b e r t y  of  f a i t h  and p r a c t i c e ,  p r o t e c t e d  c o n s t i t u -  
t i o n a l l y  by t h e  F r e e  E x e r c i s e  C lause .  See  Answer B r i e f  a t  18-22. 
"The n a t u r e  o f  t h e  l e g a l  r e l a t i o n s h i p  between t h e  f a m i l y  and t h e  
deceased canno t  be de te rmined  w i t h o u t  r e f e r e n c e  t o  r e l i g i o u s  and 
f a m i l y  va lues . "  (Answer B r i e f  a t  16)  . 

The t h e o l o g i c a l ,  mora l  and e t h i c a l  q u e s t i o n s  
r a i s e d  by t h e  t a k i n g  o f  o r g a n s  f rom human 
remains  w i t h o u t  p e r m i s s i o n  o f  n e x t  o f  k i n  
s h o u l d  n o t  be  swept a s i d e  i n  t h e  c o n s t i t u t i o n a l  
a n a l y s i s  o f  t h e  v a l i d i t y  o f  s t a t u t e s  which  
a u t h o r i z e  such t a k i n g s .  (Answer B r i e f  a t  18)  . 

"The r e l i g i o u s  i n t e r e s t s  p r e s e n t  h e r e  a r e  s i m i l a r  t o ,  and  a t  
l e a s t  a s  c o m p e l l i n g  a s ,  t h o s e  a t  i s s u e  i n  Wisconsin v.  Yoder. n 

(Answer B r i e f  a t  2 0 ) .  "The s i t u a t i o n  p r e s e n t e d  h e r e  is s i m i l a r  
t o  Y- a n d  P i e r c e  i n  s e v e r a l  r e s p e c t s .  B o t h  i n v o l v e d  t h e  
r e l a t i o n s h i p  between p a r e n t  and c h i l d  and bo th  invo lved  impor tan t  
a s p e c t s  o f  r e l i g i o u s  b e l i e f . "  (Answer B r i e f  a t  2 1 ) .  

The n a t u r e  o f  t h e  r e l i g i o u s  l i b e r t y  i n t e r e s t  
i n f r i n g e d  by t h e  i n t r u s i o n  w i l l  n e c e s s a r i l y  
d i f f e r  f r o m i n d i v i d u a l t o  i n d i v i d u a l ,  depending 
o n  b e l i e f .  A l t h o u g h  r e l i g i o u s  b e l i e f s  
d i f f e r ,  it i s  a  f a i r  s t a t e m e n t  t o  s a y  t h a t  
i n d i v i d u a l s  do  o b j e c t  t o  r e m o v a l  o f  t i s s u e  
and o r g a n s  from t h e i r  deceased  f a m i l y  members 
on  r e l i g i o u s  g r o u n d s , "  [ c i t u  Deuteronomv 
21.22-23 f o r  wha t  i s  p u r p o r t e d  t o  b e  t h e  
o r thodox  Jewish  p o s i t i o n ]  . (Answer B r i e f  a t  
19)  . 

" [ I l t  is c l e a r  t h a t  t h e  n e x t  o f  k i n  have a  l i b e r t y  i n t e r e s t  
i n  t h e i r  deceased which is c o n s t i t u t i o n a l l y  p r o t e c t e d .  . . . ' o n l y  
t h o s e  i n t e r e s t s  o f  t h e  h i g h e s t  o r d e r  a n d  t h o s e  n o t  o t h e r w i s e  



s e r v e d  c a n  o v e r b a l a n c e  l e g i t i m a t e  claims t o  t h e  f r e e  e x e r c i s e  o f  
r e l i g i o n .  In  (Answer B r i e f  a t  22, auotina U c o n ~ i n  v .  Y o d e ~ . )  

L i k e w i s e ,  t h e  Amicus C u r i a e  B r i e f  o f  t h e  R e v e r e n d  Thomas 
J. P r i c e  a s s e r t s  t h e  same b a s i s  i n  r e l i g i o u s  f a i t h  and p r a c t i c e  
f o r  t h e  p o s i t i o n  t h a t  t h e  P l a i n t i f f s r  r i g h t ,  t o  p o s s e s s i o n  a n d  
d i s p o s i t i o n  o f  t h e i r  d e c e a s e d  s o n s '  b o d i e s ,  is a fundamenta l ,  
c o n s t i t u t i o n a l  l i b e r t y .  " S p i r i t u a l  v a l u e s  s h o u l d  be  c o n s i d e r e d  i n  
d e t e r m i n i n g  how t o  a p p r o a c h  t h e  p r o c e s s  o f  o r g a n  a n d  t i s s u e  
d o n a t i o n . "  (Amicus  B r i e f  a t  7 )  . " [ T I  h e  t a k i n g  o f  c o r n e a e  
w i t h o u t  e v e n  a t t e m p t i n g  t o  d e t e r m i n e  whether  t h e  n e x t  o f  k i n  
o b j e c t s  t o  s u c h  an  i n t r u s i o n  is s i m p l y  n o t  c o n s i s t e n t  w i t h  t h e  
f a m i l y  and s p i r i t u a l  v a l u e s  invo lved . "  (Amicus B r i e f ,  Conclus ion ,  
a t  9 ) .  

4  F a r  f r o m  b e i n g  b a s e d  on  a n y  d e e p l y  h e l d  t e n e t s  o f  
r e l i g i o u s  f a i t h ,  P l a i n t i f f s '  o p p o s i t i o n  t o  t h e  c o r n e a  r e m o v a l  
s t a t u t e ,  a t  leas t  i n s o f a r  as t h e y  c h a r g e  t h a t  t h e  c o r n e a l  t i s s u e  
is t h e i r  p r i v a t e  p r o p e r t y ,  which h a s  been t a k e n  from them,  a n d  
f o r  which t h e y  have n o t  r e c e i v e d  t h e  v a l u e  i n  compensat ion ,  is a t  
leas t  s e c u l a r ,  and a t  most mercenary .  

5  G e n e r a l l y ,  t h e  f a i l u r e  t o  r a i s e  an a l t e r n a t i v e  t h e o r y  
i n  t h e  t r i a l  c o u r t  r e s u l t s  i n  i t s  waiver  f o r  p u r p o s e s  o f  a p p e l l a t e  
r e v i e w .  See Cowart v.  C i t v  ~- Beach, 255 So.2d 673, 
674-75 ( F l a .  19711, r e v  'a on a rounds  c o n s i s t e n t  w i t h  t h i s  D- . . 
241 So.2d 748, 749-50 ( F l a .  1st D.C.A. 1 9 7 0 ) .  While " fundamenta l  a e r r o r n  is an  e x c e p t i o n  t o  t h i s  r u l e ,  it is n o t  i n v o l v e d  i n  t h i s  
c a s e .  

C o n s t i t u t i o n a l  i s s u e s ,  o t h e r  t h a n  t h o s e  
c o n s t i t u t i n g  f u n d a m e n t a l  e r r o r ,  a r e  w a i v e d  
u n l e s s  t h e y  are t i m e l y  r a i s e d .  

' F u n d a m e n t a l  e r r o r , '  w h i c h  c a n  b e  
c o n s i d e r e d  on a p p e a l  w i t h o u t  o b j e c t i o n  i n  t h e  
l o w e r  c o u r t ,  i s  e r r o r  w h i c h  g o e s  t o  t h e  
f o u n d a t i o n  o f  t h e  c a s e  o r  goes  t o  t h e  m e r i t s  
o f  t h e  c a u s e  o f  a c t i o n .  The A p p e l l a t e  Cour t  
s h o u l d  e x e r c i s e  i t s  d i s c r e t i o n  u n d e r  t h e  
d o c t r i n e  o f  fundamenta l  e r r o r  v e r y  g u a r d e d l y .  

f o r d  v. Rub. in ,  237 So. 2d a t  137.  

I n  a n y  e v e n t ,  P l a i n t i f f s  a s s e r t  no e r r o r  i n  t h i s  a p p e a l .  
While a n  a p p e l l e e  may, w i t h o u t  c r o s s - a p p e a l i n g  , assert  and r e l y  
on a l t e r n a t i v e  grounds  p r e s e n t e d  i n  t h e  r e c o r d  below t o  s u p p o r t  a 
t r i a l  c o u r t ' s  r u l i n g ,  even though s u c h  grounds  were n o t  d i s c u s s e d  
by t h e  t r i a l  c o u r t ,  t h e y  must n o n e t h e l e s s  have been r a i s e d  i n  t h e  
t r i a l  c o u r t  r e c o r d .  See  m N e i l l  v.  O ' N e U ,  238 So.2d 614, 615 
( F l a .  1 9 7 0 ) ,  r e v ' a  216 So.2d 465 ( F l a .  3d D.C.A. 1968) ; Cernialia 
y. C & D Farms, I n L ,  203 So. 2d 1, 2-3 ( F l a .  1967) ; W v .  F l o r i d a  
Board o f  P h m ,  177 So .2d 833, 835 ( F l a .  1965) ; Szabo v .  Ashland 

448 So.2d 549, 551  ( F l a .  3d D.C.A. 1 9 8 4 ) ,  a % ,","m~: E--, 453 So.2d 43 ( F l a .  198r i r l  iE%f 



v .  M o m ,  206  S o . 2 d  6 9 2 ,  6 9 5  ( F l a .  2d D.C.A. 1 9 6 8 ) .  Here, t h e  
F r e e  E x e r c i s e  C l a u s e ,  a s  a b a s i s  f o r  i n v a l i d a t i n g  t h e  c o r n e a  
removal  s t a t u t e ,  h a s  n e v e r  been ment ioned  u n t i l  t h e  Answer B r i e f  
o f  t h e  P o w e l l s  and t h e  Amicus C u r i a e  B r i e f  o f  t h e  Reverend P r i c e .  

The r e c o r d  is  d e v o i d  o f  a s i n g l e  f a c t  which 
wou ld  i n d i c a t e  t h a t  t h i s  q u e s t i o n  was e v e r  
b e f o r e  t h e  t r i a l  c o u r t .  I t  is a r u l e  o f  l o n g  
s t a n d i n g  t h a t  o n  a p p e a l  t h i s  C o u r t  w i l l  
c o n f i n e  i t s e l f  t o  a r ev iew o f  t h o s e  q u e s t i o n s ,  
a n d  o n l y  t h o s e  q u e s t i o n s ,  which were b e f o r e  
t h e  t r i a l  c o u r t .  Matters n o t  p r e s e n t e d  t o  
t h e  t r i a l  c o u r t  b y  t h e  p l e a d i n g s  o r  r u l e d  
upon by  t h e  t r i a l  c o u r t  w i l l  n o t  be  c o n s i d e r e d  
b y  t h i s  c o u r t  o n  a p p e a l .  ~e v .  C i t v  of 
Miami, 1 4 1  So.2d 738,  743  ( F l a .  1 9 6 2 ) .  

6  Of t h o s e  s ta tes  w i t h  c o r n e a  removal  s t a t u t e s  s u b s t a n -  
t i a l l y  t h e  same as  F l o r i d a ' s ,  t h e  o n l y  o n e s  t o  e n c o u n t e r  c o n s t i t u -  
t i o n a l  c h a l l e n g e s  t o  t h e i r  s t a t u t e s  have  r e j e c t e d  t h e  v iew t h a t  
t h e  n e x t  o f  k i n ' s  s e p u l t u r e  r i g h t  is a p r o p e r t y  i n t e r e s t  u n d e r  
s t a t e  law, a n d  t h e r e f o r e  p r o t e c t e d  by p r o c e d u r a l  d u e  p r o c e s s .  
G e o r a i a  T i i o n s  F ~ ~ B a n k v a n v a n t ,  S.E.2d ( G a .  1985)  ; 

a n  v .  D e t r o i t  R e c e i v ~ n a  Hosp  . . , 3 6 0  N.W. 2d 275 ,  277 
(Mich. App. 1 9 8 4 ) .  
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