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The Florida Department of Revenue, as  amicus curiae,  (herein- 

a f t e r  the  Department) respectful ly  submits t h i s  br ief  supporting the  

posit ion of John W .  Mikos, Property Appraiser, Sarasota County, i n  

t h i s  cause c e r t i f i e d  as being i n  d i r e c t  conf l ic t  with the  decision 

of the  D i s t r i c t  Court of Appeal, Third Di s t r i c t ,  in  Autotote, Ltd., 

Inc. ,  v. Bystrom, 454 So.2d 661 (Fla .  3rd DCA 1984). The Department 

was an ac t ive  party i n  Autotote, but was not joined nor did it par- 

t i c i p a t e  i n  t h i s  cause below. I n  t h i s  b r i e f ,  t h i s  cause below w i l l  

be referred t o  as Mikos and the  Autotote decision referred t o  as 

Autotote. 

Autotote and Mikos reached conf l ic t ing r e su l t s  i n  t h e i r  con- 

s t ruc t ion  of $192.032(5), F.S.  (1983), as applied t o  the following 

fac t s  believed t o  be undisputed: Autotote 's  computers were i n  Dade 

County a t  the  Calder race track May, 1981 through January, 1982, and 

a t  the  Hialeah track February, 1981 through April ,  1981 and then 

December, 1981 through March, 1982. The circus property i n  Mikos 

i s  i n  Sarasota County November through January of each year. 

ARGUMENT 

Notably, the  question presented here i s  not whether the  assesments 

i n  Autotote and ~ i k o s  should be apportioned. No al legat ion has been 

made i n  e i the r  case t h a t  ad valorem taxes were paid or  owed elsewhere, 

or t h a t  other s t a t e s  have tax s i t u s .  For various reasons unimportant 

here,  apportionment or  amount of tax i s  i r re levant .  The question 

here i s  whether there  i s  power t o  tax the  subject propert ies i n  

Florida because of $192.032(5), F.S.  (1983) which provides: 

1 



( 5 )  For  t h e  purposes  o f  t h i s  s e c t i o n  and 
w i t h  r e s p e c t  t o  t a n g i b l e  p e r s o n a l  p r o p e r t y ,  
t h e  t e r m  "pe rmanen t ly  l o c a t e d "  means 
h a b i t u a l l y  l o c a t e d  o r  t y p i c a l l y  p r e s e n t  f o r  
t h e  12-month p e r i o d  p r e c e d i n g  t h e  d a t e  o f  
a s s e s s m e n t .  

The A u t o t o t e  C o u r t  h e l d  $ 1 9 2 . 0 3 2 ( 5 ) ,  F.S.,  w a s  i n t e n d e d  by t h e  

L e g i s l a t u r e  t o :  

f a c i l i t a t e  t h e  r e s o l u t i o n  o f  mul t i - coun ty  
d i s p u t e s  r e g a r d i n g  e n t i t l e m e n t  t o  t a x  
p r o p e r t y  p h y s i c a l l y  p r e s e n t  i n  one  F l o r i d a  
coun ty  on J a n u a r y  1 b u t  t y p i c a l l y  p r e s e n t  
i n  a n o t h e r  F l o r i d a  c o u n t y  d u r i n g  t h e  p r e -  
c e d i n g  y e a r .  

The Mikos c o u r t  on t h e  o t h e r  hand h e l d  $ 1 9 2 . 0 3 2 ( 5 ) ,  F.S. t o  r e q u i r e :  

t h a t  f o r  t h e  p r o p e r t y  t o  b e  t a x a b l e  it must  
be  h a b i t u a l l y  l o c a t e d  o r  t y p i c a l l y  p r e s e n t  
f o r  a  p e r i o d  o f  t w e l v e  months 

POINT I 

$192 .032(5)  DOES NOT CREATE A DURATIONAL 
RESIDENCY REQUIREMENT AS A CONDITION 
PRECEDENT TO TAXATION. 

The r u l i n g  o f  A u t o t o t e  was t h a t  $192.032(5)  does  n o t  c r e a t e  a  

d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  a s  a c o n d i t i o n  p r e c e d e n t  t o  t a x a t i o n .  

I n  examining l e g i s l a t i v e  i n t e n t ,  A u t o t o t e  h e l d  t h a t  such  a  c o n d i t i o n  

"would a s c r i b e  t o  $192.032 a meaning c l e a r l y  n o t  i n t e n d e d  by t h e  

l e g i s l a t u r e .  ( c o u r t ' s  emphas i s )  454 So.2d 661,  662. 

Mikos, on t h e  o t h e r  hand t o o k  t h e  b u l l  by t h e  h o r n s ,  s o  t o  speak ,  

l i t e r a l l y l a t c h i n g  on t o  t h e  words o f  $192 .032(5)  i n  a vacuum, r u l i n g  



t h a t  t o  be t a x a b l e ,  p e r s o n a l  p r o p e r t y  must be p r e s e n t  f o r  a p e r i o d  o f  

@ t w e l v e  months. 

A t  t h e  o u t s e t ,  $192.032 ( 5 ) ,  s t a n d i n g  a l o n e  does  seem t o  r e q u i r e  

t h e  Mikos r e s u l t  f o r  it s t a t e s  t h a t  ". . . permanen t ly  l o c a t e d "  means 

" h a b i t u a l l y  l o c a t e d  o r  t y p i c a l l y  p r e s e n t  f o r  t h e  12-month p e r i o d  

p r e c e d i n g  t h e  d a t e  o f  a s s e s s m e n t . "  However, a s c r i b i n g  t h e  l i t e r a l  

meaning o f  words i n  a s t a t u t e  i n  a vacuum i s  n o t  a  p r o p e r  method o f  

s t a t u t o r y  c o n s t r u c t i o n .  A s  t h i s  C o u r t  r u l e d  long ago i n  C u r r y  v .  Lehman, 

47 So.18 ( F l a .  1 9 0 8 ) .  (Quo ted  r e c e n t l y  by  t h i s  Cour t  i n  S t a t e  e x  re l .  

Schoo l  Board o f  M a r t i n  County v .  Dept.  o f  Educa t ion ,  317 So.2d 68 

( F l a .  1 9 7 5 ) )  

The i n t e n t i o n  o f  t h e  L e g i s l a t u r e ,  however,  
i n  e n a c t i n g  a  l a w ,  i s  t h e  law i t s e l f ,  and 
must b e  e n f o r c e d ,  when a s c e r t a i n e d ,  a l t h o u g h  
it may n o t  b e  c o n s i s t e n t  w i t h  t h e  s t r i c t  
l e t t e r  o f  t h e  s t a t u t e .  The Cour t  w i l l  n o t  
f o l l o w  t h e  l e t t e r  o f  a  s t a t u t e  when it l e a d s  
away from t h e  t r u e  i n t e n t  and p u r p o s e s  o f  
t h e  L e g i s l a t u r e  and t o  c o n c l u s i o n s  i n c o n s i s t e n t  
w i t h  t h e  g e n e r a l  pu rpose  o f  t h e  a c t .  

" I n t e n t  i s  t h e  s p i r i t  which g i v e s  l i f e  t o  
a l e g i s l a t i v e  enac tmen t . "  The i n t e n t  i s  t h e  
v i t a l  p a r t ,  t h e  e s s e n c e  o f  t h e  l a w ,  and t h e  
p r imary  r u l e  o f  c o n s t r u c t i o n  i s  t o  a s c e r t a i n  
and g i v e  e f f e c t  t o  t h a t  i n t e n t .  Undoubtedly 
t h e  g e n e r a l  r u l e  o f  s t a t u t o r y  c o n s t r u c t i o n  
i s  t h a t  t h e  i n t e n t  o f  t h e  lawmakers i s  t o  b e  
found i n  t h e  language  t h a t  h a s  been used ,  
and t h e  c o u r t  h a v e  no f u n c t i o n  o f  l e g i s l a t i o n ,  
b u t  s imply  seek  t o  a s c e r t a i n  t h e  w i l l  o f  t h e  
L e g i s l a t u r e .  I f ,  however,  from a view o f  
t h e  whole l a w ,  o r  from o t h e r  l a w s  i n  p a r i  
m a t e r i a ,  t h e  e v i d e n t  i n t e n t i o n  i s  d i f f e r e n t  



from t h e  l i t e r a l  import  of  t h e  terms 
employed t o  express  it i n  a p a r t i c u l a r  
p a r t  of t h e  law, t h a t  i n t e n t i o n  should 
p r e v a i l ,  f o r  t h a t ,  i n  f a c t ,  i s  t h e  
w i l l  of  t h e  L e g i s l a t u r e .  47 So. 18,  20 

The f a c t s 1  i n  t h e  Curry d e c i s i o n  a r e  somewhat s i m i l a r  t o  t hose  a t  

ba r .  Apparently a s  a r e s u l t  of  t h e  g r e a t  J a c k s o n v i l l e  f i r e  of 1901 

des t roy ing  n e a r l y  a l l  of  J a c k s o n v i l l e  i nc lud ing  t h e  cour thouse,  t h e  

l e g i s l a t u r e  i n  May 1901 enacted t h e  fol lowing s t a t u t e :  

"Sec.1603. How Lien Los t  When Record 
i s  Burned.--Whenever t h e  r eco rds  of 
any c o u r t  i n  any county i n  t h i s  s t a t e  
showing t h e  e n t r y  o r  r e n d i t i o n  of  any 
judgment o r  decree  have been h e r e t o f o r e  
des t royed  by f i r e ,  such judgment o r  
decree ,  o r  any execut ion  i s s u e d  thereon ,  
s h a l l  n o t  be good and e f f e c t u a l  a s  a l i e n  
on r e a l  e s t a t e  a s  a g a i n s t  c r e d i t o r s  o r  
subsequent purchasers  f o r  a va luab le  
cons ide ra t ion  and wi thout  n o t i c e ,  un l e s s  
l e g a l  proceedings  t o  r e - e s t a b l i s h  t h e  
same s h a l l  be  begun i n  t h e  proper  c o u r t  
w i t h i n  n ine  months from t h e  passage of  
t h i s  a c t . "  ( e . s . )  

I 
I n  Curry, a  judgment was rendered and recorded i n  Duval County i n  

1897 and des t royed  by f i r e  i n  May 1901. $1603, enacted i n  t h e  same 
month, provided t h a t  judgments s o  des t royed  would be unenforceable  un- 
l e s s  proceedings  t o  r e - e s t a b l i s h  them were brought w i t h i n  9 months 
( ~ e b .  1902) .  A f t e r  t h e  n ine  month per iod  had expi red  and t h e  Duval 
judgment became unenforceable  (by o p e r a t i o n  of $ 1 6 0 3 ) ~  a c e r t i f i e d  
t r a n s c r i p t  of t h e  judgment was recorded i n  Manatee County i n  November, 
1902 pursuant  t o  $1601. Legal proceedings  t o  r e - e s t a b l i s h  t h e  Duval 
judgment were n o t  begun i n  Duval County u n t i l  December 1903. The 
a c t i o n  i n  Curry was brought  t o  en fo rce  t h e  judgment a g a i n s t  p rope r ty  
i n  Manatee County i n  1908 whi le  t h e  s u i t  t o  r e - e s t a b l i s h  t h e  Duval 
judgment was s t i l l  pending. 



The C o u r t  i n  C u r r y  w a s  f a c e d  w i t h  c o n s t r u i n g  t h e  above  s t a t u t e  w i t h  

two o t h e r s  i n  e x i s t e n c e  s i n c e  1834,  a l l  b r o u g h t  fo rward  as s e c t i o n s  1600,  

1601  and 1603 o f  t h e  G e n e r a l  S t a t u t e s  o f  1906. $1600 and $1601 p rov ided :  

"Sec.  1600 ( 1 1 7 3 ) .  I n  C o u n t i e s  Where 
Rendered.--Every judgment a t  l a w  ( a n d  
d e c r e e  i n  e q u i t y )  which s h a l l  b e  e n t e r e d  
i n  a n y  o f  t h e  c i r c u i t  c o u r t s  o f  t h i s  
s t a t e  s h a l l  create a l i e n  and b e  b i n d i n g  
upon t h e  real  estate  o f  t h e  d e f e n d a n t  
i n  t h e  c o u n t y  where r e n d e r e d .  

"Sec.  1 6 0 1  ( 1 1 7 4 ) .  I n  O t h e r  Count ies . - -  
Such judgments and  d e c r e e s  s h a l l  create 
a l i e n  upon t h e  real  es ta te  o f  t h e  
d e f e n d a n t  s i t u a t e d  i n  a n y  o t h e r  c o u n t y  
t h a n  t h e  one  i n  which t h e  s a m e  s h a l l  
h a v e  been  r e n d e r e d ,  when a c e r t i f i e d  
t r a n s c r i p t  o f  t h e  s a i d  judgment o r  
d e c r e e  s h a l l  h a v e  been  r e c o r d e d  i n  t h e  
c o u n t y  i n  which t h e  r e a l  es tate  s o  
s o u g h t  t o  b e  bound may b e  s i t u a t e d . "  

The a p p e l l a n t  i n  C u r r y  s o u g h t  t o  e n j o i n  en fo rcemen t  o f  a  judgment 

@ 
i n  Manatee coun ty  under  $1601  as b a r r e d  b y  $1603 a r g u i n g  a l i t e r a l  

c o n s t r u c t i o n  o f  t h e  s t a t u t e  r e n d e r i n g  t h e  judgment v o i d  s i n c e  pro-  

c e e d i n g s  t o  r e - e s t a b l i s h  it: 

. . . w e r e  n o t  begun w i t h i n  t h e  t i m e  
p r o v i d e d  b y  t h e  a c t ,  and t h a t  a 
t r a n s c r i p t  o f  t h e  judgment r e c o v e r e d  
i n  Duval c o u n t y  c o u l d  n o t  b e  r e c o r d e d  
i n  Manatee coun ty ,  s o  as t o  c r e a t e  
a  l i e n  on l a n d s  i n  t h a t  coun ty ,  a t  
a t i m e  when t h e  judgment e n t r y  i t s e l f  
i n  t h e  c o u n t y  where r e c o v e r e d  w a s  
no l o n g e r  i n  e x i s t e n c e ,  and under  t h e  
s t a t u t e s  such  judgment h a d  c e a s e d  t o  
b e  good and e f f e c t u a l  as  a  l i e n  . . . 
I d  @ 20 

The C o u r t  i n  C u r r y  c o r r e c t l y  went  beyond a  l i t e r a l  c o n s t r u c t i o n  

o f  $1603 t o  v a l i d a t e  t h e  l i e n  i n  Manatee County h o l d i n g  t h a t  t h e  words 



"such judgment or decreeu2 referred only to those in the County where 

@ the judgment was rendered and destroyed notwithstanding the additional 

language in $1603 "or - any execution issued thereon." (e.s.) In so 

ruling, the Court held: 

The legal presumption is that the Legis- 
lature did not intend to keep really 
contradictory enactments in the statute 
books, or to effect so important a 
measure as the repeal of a law without 
expressing an intention to do so. An 
interpretation leading to such a result 
should not be adopted, unless it be 
inevitable. The rule of construction 
in such cases is that if courts can, by 
any fair, strict, or liberal construction, 
find for the two provisions a reasonable 
field of operation, without destroying 
their evident intent and meaning, pre- 
serving the force of both, and construing 
them together in harmony with the whole 
course of legislation upon the subject, 
it is their duty to do so. 

When the meaning of a statute is clear, 
its consequences, if evil, can only be 
avoided by a change of the law itself, 
to be effected by the Legislature, and 
not by judicial construction. An inter- 
pretation of a statute, however, which 
must lead to consequences which are 
mischievous and absurd, is inadmissible, 
if the statute is susceptible of another 
interpretation by which such consequences 
can be avoided. For this purpose all 
parts of a statute are to be read and 
compared. Id @ 20 

2 
Here, the definition of permanently located in $192.032(5) relates 

to "in that county . . . in which it is permanently located" found in 
$192.0320. (e.s.) Clearly, the adjective that above can be construed 
to indicate which of several counties, a construction which is certainly 
reasonable and consistent with Autotote. 



It is the Department's position that a pari materia reading of 

$192.032 in its entirety will establish that the legislature did not 

intend to create a durational residency requirement by enacting 

$192.032(5) and that to so hold would lead to an improper repeal by 

implication, absurd results, and a legal doctrine clearly not intended 

by the legislature. 

REPEAL BY IMPLICATION 

Clearly, the provision in $192.032(2), F.S., which permits the 

taxation of property which enters the state for the first time 

between January 1 and April 1 of a tax year (to be taxable for that 

year) without regard to any consideration as to its presence in the 

preceeding year conflicts violently with the lower Court's ruling 

here below that a 12 month prior presence of some sort is a condition 

precedent to taxation. 

This conflict is the most prominent of numerous flaws in the 

position of the lower Court here and should have signaled an immediate 

attempt to reconcile the conflicting provisions. Curry v. Lehman, 

supra @ 20. Instead, the 2nd District latched on to the later in time 

doctrine as referenced by this Court in Askew v. Schuster, 331 So.2d 

297  la. 1976) (though by way of dicta since the provisions of the 

acts there were not in conflict). Clearly, the later in time rule would 

only support a repeal by implication where provisions of statutes are 

irreconcilably repugnant. Curry v. Lehman, supra. Here $192.032(5), 

F.S., can be harmonized with the entirety of $192.032 by adopting the 

reasonable construction of the Autotote Court. 

7 



THE AUTOTOTE DECISION PROPERLY 
HARMONIZED THE APPARENT CONFLICT 
CREATED BY $192.032(5) ,  F.S. 

A t  t h e  o u t s e t ,  some c l a r i f i c a t i o n  i s  r equ i r ed .  

F i r s t ,  t h e  d e c i s i o n  below misread Auto to te .  Mikos he ld :  

With a l l  due r e s p e c t ,  we cannot  accep t  
t h e  r a t i o n a l e  of  Auto to te .  Department of  
Revenue Regulat ion 12D-1 .03( l ) (c )  was 
i s sued  i n  1976 t o  a i d  i n  t h e  i n t e r p r e t a t i o n  
of  subsec t ion  2 of  t h e  s t a t u t e ,  a  sub- 
s e c t i o n  d e a l i n g  wi th  t h e  t a x a t i o n  of  p r o p e r t y  
l o c a t e d  i n  more than  one county wi th in  t h e  
s t a t e  dur ing  t h e  t a x a b l e  yea r .  This  reg- 
u l a t i o n  could h a r d l y  c l a r i f y  t h e  i n t e n t  of  
a  s e p a r a t e  subsec t ion  enac ted  t h r e e  y e a r s  
l a t e r  which c o n t a i n s  d i f f e r e n t  language 
and makes no r e f e r e n c e  t o  mul t icounty d i s p u t e s  
over  t a x a t i o n .  

Auto to te  d i d  n o t  ho ld  t h a t  t h e  r e g u l a t i o n  c l a r i f i e d  $192.032(5) .  

The r e g u l a t i o n  was simply i d e n t i f i e d  a s  evidence of a  problem $192.032 

( 5 )  was enacted t o  address  o r  c l a r i f y .  

@ Of s i g n i f i c a n c e  i s  t h e  f a c t  t h a t  $192.032(5) was c r e a t e d  by s e c t i o n  

5 ,  Ch. 79-334, Laws of  F l o r i d a .  That  Chapter ,  con ta ins  s e v e r a l  enact-  

ments d e a l i n g  wi th  l ive-aboard v e s s e l s  (one is  w i t h i n  s e c t i o n  5  of Ch. 

79-334). I t  i s  no s e c r e t  t h a t  a t  t h a t  t ime  t h e  l e g i s l a t u r e  was pre- 

occupied wi th  t r y i n g  t o  apply  t h e  ad valorem t a x  t o  boa t  dwe l l e r s  who 

i n  t h e  eyes  of t h e  l e g i s l a t u r e  were f r e e l o a d i n g  i n  South F l o r i d a  

avoid ing  t a x a t i o n  s imply by s a i l i n g  up o r  down t h e  i n t r a c o a s t a l  waterway. 

The a t t empt  t o  t a x  l ive-aboard v e s s e l s  h a s  faded away wi th  t h i s  C o u r t ' s  

r u l i n g  i n  Department of Revenue v. F l a .  Boa te rs ,  I nc . ,  409 So.2d 17  la. 

1982) which h e l d  t h a t  l ive-aboard v e s s e l s  were c o n s t i t u t i o n a l l y  exempt 

a s  b o a t s ,  no twi ths tanding  t h e i r  use  and l e g i s l a t i v e  a t t e m p t s  i n  Ch. 



79-334 t o  d e f i n e  them o t h e r w i s e .  T h i s  h i s t o r i c a l  r e f e r e n c e  i s  r e l e v a n t  

t o  a  d e t e r m i n a t i o n  o f  l e g i s l a t i v e  i n t e n t  h e r e .  A s  t h i s  C o u r t  no ted  i n  

Curry :  

The e v i l  t o  be  c o r r e c t e d ,  t h e  language  
o f  t h e  a c t ,  i n c l u d i n g  i t s  t i t l e ,  t h e  
h i s t o r y  o f  i t s  enac tmen t ,  and t h e  s t a t e  
o f  t h e  law a l r e a d y  i n  e x i s t e n c e  b e a r i n g  
on t h e  s u b j e c t ,  a r e  a l l  p r o p e r l y  con- 
s i d e r e d  by t h e  c o u r t  i n  a r r i v i n g  a t  t h e  
l e g i s l a t i v e  i n t e n t i o n .  I d  @ 20 

I t  i s  n o t  u n l i k e l y  t h a t  t h e  d r a f t s m a n  o f  $ 1 9 2 . 0 3 2 ( 5 ) ,  i n  a t t e m p t i n g  

t o  c a p t u r e  t h e  e l u s i v e  l i v e - a b o a r d s  f o r  t a x a t i o n ,  approached t h e  problem 

a l i t t l e  t o o  z e a l o u s l y .  

I t  h a s  a lways  been  t h e  Depar tmen t ' s  p o s i t i o n  t h a t  $ 1 9 2 . 0 3 2 ( 5 ) ,  F.S.,  

a d d r e s s e s  o n l y  i n t e r - c o u n t y  s i t u s  d i s p u t e s .  As ide  from t h e  h i s t o r i c a l  

c o n t e x t  i n  which it was e n a c t e d ,  and from t h e  v i o l e n c e  it would d o  t o  

$192.032 i f  c o n s t r u e d  o t h e r w i s e ,  a b s u r d  r e s u l t s  would o b t a i n  by r u l i n g  

@ t h a t  $192.032 ( 5  ) i s  a d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  t o  t a x a t i o n .  

ABSURD RESULTS 

While t h e  2nd D i s t r i c t  i n  Mikos r eceded  from a 365 d a y  p r e s e n c e  

t e s t  i n  t h e  p r i o r  y e a r ,  it f a i l e d  t o  d e f i n e  p r e s e n c e  o t h e r  t h a n  re -  

c o g n i z i n g  n e v e r t h e l e s s  some sort o f  12 month p r e s e n c e  r e q u i r e m e n t .  

T h i s  r e q u i r e m e n t  would l e a d  t o  f o l l o w i n g  a b s u r d  r e s u l t s  n o t  i n t e n d e d  by 

t h e  l e g i s l a t u r e 3  when c o n s i d e r e d  w i t h  c o n t r o l l i n g  l a w .  

3  
There  i s  no q u e s t i o n  b u t  t ha t  F l o r i d a  may t a x  a l l  p r o p e r t y  u n l e s s  

e x p r e s s l y  exempted i n  t h e  S t a t e  e x c e p t  a s  l i m i t e d  by  t h e  F e d e r a l  C o n s t i -  
t u t i o n .  A r t .  V I I ,  $ 4 ,  F l a .  Const .  The F e d e r a l  l i m i t a t i o n  i s  b e s t  il- 
l u s t r a t e d  by  t h e  c a s e  Minnesota v .  B l a s i u s ,  290 U.S. l, 54 S .Ct .  4 ,  78 
L.Ed. 1 3 1  ( 1 9 3 3 ) .  I n  B l a s i u s ,  t h e  C o u r t  h e l d  t h a t  t h e  p r e s e n c e  o f  11 
head o f  c a t t l e  i n  Minnesota  f o r  2  days  w a s  a  s u f f i c i e n t  p r e s e n c e  f o r  
s t a t e  a d  va lorem t a x a t i o n  where t h e  c a t t l e  had  "come t o  r e s t "  i n  Min- 
n e s o t a ,  t h e  "coming t o  r e s t "  n o t  b e i n g  i n c i d e n t a l  t o  t r a n s i t .  The 
c a t t l e  were b r o u g h t  t o  Minnesota t o  b e  s o l d  and were s o l d .  

9  



a F i r s t ,  t a n g i b l e  p e r s o n a l  p r o p e r t y  would escape  t a x a t i o n  i n  a  

subsequen t  y e a r  i f  it was o n l y  a b s e n t  from F l o r i d a  f o r  o n l y  one o r  

s e v e r a l  months i n  t h e  p r e c e e d i n g  y e a r ,  even though it was i n  F l o r i d a  

f o r  t h e  f u l l  365 days  i n  t h e  subsequen t  t a x  y e a r  i n  q u e s t i o n  i r r e s p e c t i v e  

of  a l l  o t h e r  c o n s i d e r a t i o n s .  Secondly ,  owners o f  t a n g i b l e  p e r s o n a l  

p r o p e r t y  c o u l d  e s c a p e  F l o r i d a  t a x a t i o n  f o r e v e r  b y  mere ly  removing t h e i r  

p r o p e r t y  one  o r  s e v e r a l  months a  y e a r  e v e r y  year . (And t h i s  c o u l d  be done 

f o r  s p e c i f i c  b u s i n e s s  purposes  w i t h o u t  f r a u d u l e n t  i n t e n t . )  T h i r d ,  

a  p r o p e r t y  which came t o  rest i n  a coun ty  i n  March o r  A p r i l  1986 and 

remained t h e r e ,  would n o t  be t a x a b l e  u n t i l  J a n u a r y  1, 1988, t h u s  g i v i n g  

t h e  p r o p e r t y  owner n e a r l y  two f u l l  y e a r s  o f  b e n e f i t i n g  from s t a t e  pro-  

t e c t i o n  and s e r v i c e s  w i t h o u t  paying a n y t h i n g  i n  r e t u r n .  F i n a l l y ,  t o  

e s c a p e  t a x a t i o n ,  a p r o p e r t y  owner c o u l d  remove h i s  p r o p e r t y  a c r o s s  

coun ty  l i n e s  a month a two a y e a r  and n o t  be permanent ly  l o c a t e d  i n  any 

coun ty  f o r  t a x a t i o n  purposes ,  t h u s  i n d e f i n i t e l y  a v o i d i n g  ad valorem 

t a x a t i o n .  T h i s  c l e a r l y  c o u l d  have  n o t  been t h e  i n t e n t i o n  o f  t h e  

L e g i s l a t u r e  i n  e n a c t i n g  $ 1 9 2 . 0 3 2 ( 5 ) ,  F.S. 



An a d d i t i o n a l  a b s u r d  r e s u l t  from t h e  c o n s t r u c t i o n  o f  $192 .032(5)  

@ by  t h e  2nd D i s t r i c t  h e r e i n  can  be  g l e a n e d  by  r e a d i n g  t h e  p r o v i s i o n s  o f  

$192.032 ( 6  ) ( a )  which p r o v i d e s  : 

( 6 ) ( a )  Notwi ths tand ing  t h e  p r o v i s i o n s  
o f  s u b s e c t i o n  ( 2 ) ,  p e r s o n a l  p r o p e r t y  
used  a s  a  mar ine  c a r g o  c o n t a i n e r  i n  t h e  
conduc t  o f  f o r e i g n  o r  i n t e r s t a t e  commerce 
s h a l l  n o t  b e  deemed t o  h a v e  a c q u i r e d  a  
t a x a b l e  s i t u s  w i t h i n  a  coun ty  when t h e  
p r o p e r t y  i s  t e m p o r a r i l y  h a l t e d  o r  s t o r e d  
w i t h i n  t h e  s t a t e  f o r  a  p e r i o d  n o t  
exceed ing  180 days .  

Marine c a r g o  c o n t a i n e r s  a r e  by t h e i r  n a t u r e  a k i n  t o  ins t rumen-  

t a l i t i e s  o f  commerce and t h e i r  p r e s e n c e  i n  a  j u r i s d i c t i o n  i s  a lmos t  

pr ima f a c i e  i n c i d e n t a l  t o  t h e i r  t r a n s i t  t h u s  r e n d e r i n g  them non- 

t a x a b l e  i n  d e f e r e n c e  t o  the  commerce c l a u s e  u n l e s s  t h a t  t r a n s i t  i s  

b roken .  What l o g i c  would s u p p o r t  a  c o n s t r u c t i o n  o f  $192 .032(5)  

t h a t  would have  p r o p e r t y  such a s  mar ine  c a r g o  c o n t a i n e r s  ( a t  l e a s t  

prima f a c i e  i n c a p a b l e  o f  a c q u i r i n g  t a x  s i t u s )  be n e v e r t h e l e s s  s u b j e c t  

t o  ad valorem t a x  i n  t h i s  s t a t e  a s  much a s  a  y e a r  sooner  t h a n  more 

permanent  p e r s o n a l  p r o p e r t y ?  

C l e a r l y ,  from the  f o r e g o i n g ,  a  d u r a t i o n a l  r e s i d e n c y  c o n d i t i o n  

p r e c e d e n t  t o  t a x a t i o n  c o u l d  n o t  have  been  i n t e n d e d  by  t h e  l e g i s l a t u r e  

i n  e n a c t i n g  $ 1 9 2 . 0 3 2 ( 5 ) ,  F.S. The l e g i s l a t u r e  c o u l d  n o t  have  i n -  

t ended  t h e  a b s u r d  r e s u l t s  o f  such  a  c o n s t r u c t i o n  n o r  t h e  r e p e a l  by 

i m p l i c a t i o n  o f  a  c o u n t y ' s  power t o  t a x  p r o p e r t y  b r o u g h t  i n t o  a  

coun ty  a f t e r  January  1 o f  t h e  t a x  y e a r .  $192 .032(2) ,  F.S. 



POINT I1 

$192.032(5), F.S. SHOULD BE 
STRICTLY CONSTRUED AS A 
DEROGATION OF SOVEREIGNTY 

Art. VII, $4, provides that by general law regulations shall 

be prescribed which shall secure a just value of all property for ad 

valorem taxation . . .(subject to express exceptions and exemptions). 
$196.001, F. S., implements this provision by providing: 

196.001 Property subject to taxation.--Un- 
less expressly exempted from taxation, the 
following property shall be subject to 
taxation in the manner provided by law: 

(1) All real and personal property in this 
state and all personal property belonging 
to persons residing in this state; and 

As noted by this Court in Williams v. Jones, 326 So.2d 425, 435 

 l la. 1976) $196.001 functions to impose ad valorem taxes on all 

property unless expressly exempted. The express exemptions must be 

constitutional exemptions. Colding v. Herzog, 467 So.2d 980  l la. 

1985 ) . 
While it is recognized that $192.032(5) is not an exemption pro- 

vision, the construction of that section by the 2nd District herein 

will function to potentially remove a broad class of personal property 

in Florida from ad valorem taxation. This in turn will shift the burden 

of government to all other property. This shift, especially the tax- 

free second year for property not here the full preceding year, could 

not have been intended by the legislature and is in derogation 



0 
of the sovereign power of a state to tax all property within its 

borders not protected by the Federal Constitution. 

While it is not necessary to argue here that the legislature is with- 

out power to do this, it is argued that Courts should avoid construing a 

legislative enactment which would obtain this result unless legislative 

intent to do so is abundantly clear, especially where a less drastic 

result would obtain from another reasonable construction as the one 

applied by the Autotote Court. 

In 82 C.J.S. Statutes, $391 at page 936, it is stated: 

Statutes in derogation of sovereignty 
should be strictly construed in favor of 
the state, so that its sovereignty may be 
upheld and not narrowed or destroyed, and 
should not be permitted to divest the state 
or its sovernment of any of its prerosatives, 
riahts or remedies. unless the intention of 
the legislature to effect this object is 
clearly expressed. (e.s.) 

It has been pointed out that the rule 
has been borrowed from the English rule but 
that the terms used in the rules do not have 
the same meaning. Among the statutes in 
derogation of sovereignty and subject to the 
rule requiring strict construction in favor 
of the state are those allowing suits against 
the state or its representative, creating a 
claim against the state or waiving its im- 
munity from liability, relinquishing public 
power or jurisdiction, conferring sovereign 
powers on corporations, or containing ex- 
emptions from taxation. 



Again ,  w h i l e  we a r e  n o t  concerned h e r e  w i t h  an exemption,  w e  a r e  

n e v e r t h e l e s s  c o n s i d e r i n g  whe the r  o r  n o t  t h e  l e g i s l a t u r e  i n t e n d e d  t o  s i g n -  

i f i c a n t l y  l i m i t  i t s  s o v e r e i g n  power t o  t a x  p e r s o n a l  p r o p e r t y  i n  t h i s  s ta te .  

T h i s  power was r e c o g n i z e d  by t h e  Supreme C o u r t  o f  t h e  U n i t e d  S t a t e s  i n  

Minnesota v .  B l a s i u s ,  s u p r a ,  a s  e n a b l i n g  a s t a t e  t o  t a x  p r o p e r t y  p r e s e n t  

o n l y  2  days .  For  t h e  l e g i s l a t u r e  t o  h a v e  d i v e s t e d  ~ l o r i d a  o f  t h i s  power 

w i t h  t h e  r e s u l t a n t  s h i f t  i n  t h e  t a x  burden  t o  o t h e r  p r o p e r t i e s  by t h e  

enactment  o f  $192 .032(5)  i s  i n c o n c e i v a b l e  e s p e c i a l l y  i n  l i g h t  o f  t h e  

h i s t o r i c a l  c o n t e x t  o f  i t s  e n a ~ t m e n t . ~  The l e g i s l a t u r e  c o u l d  n o t  have  

i n t e n d e d  t o  e n a c t  a s t a t u t e  which would g i v e  p e r s o n a b l e  p r o p e r t y  which 

c a m e  i n t o  t h e  s t a te  s e v e r a l  months i n t o  t h e  p r e c e d i n g  y e a r  a f u l l  sub- 

s e q u e n t  y e a r  "exemption" from ad va lo rem t a x a t i o n .  A l l  r e a s o n a b l e  i n t e r -  

p r e t a t i o n s  o f  $192.032 e s t a b l i s h  t h a t  $192 .032(5)  i s  n o t  a d u r a t i o n a l  

a c o n d i t i o n  p r e c e d e n t  t o  t a x a t i o n ,  b u t  as the A u t o t o t e  C o u r t  h e l d ,  a 

s t a t u t e  i n t e n d e d  t o  " f a c i l i t a t e  t h e  r e s o l u t i o n  o f  mul t i - coun ty  d i s p u t e s  

r e g a r d i n g  e n t i t l e m e n t  t o  t a x  p r o p e r t y  p h y s i c a l l y  p r e s e n t  i n  one F l o r i d a  

c o u n t y  on J a n u a r y  1 b u t  t y p i c a l l y  p r e s e n t  i n  a n o t h e r  F l o r i d a  coun ty  

d u r i n g  t h e  p r e c e d i n g  y e a r . "  A u t o t o t e ,  s u p r a  @ 662. 

4 $ 1 9 2 . ~ 3 2 ( 5 )  w a s  e n a c t e d  by  t h e  s a m e  ac t  o f  t h e  l e g i s l a t u r e  which 
a t t e m p t e d  t o  c a p t u r e  l i v e - a b o a r d  v e s s e l s  f o r  t a x  p u r p o s e s ,  a s p e c i e s  
o f  p r o p e r t y  h i g h l y  movable.  See  Department  o f  Revenue v. F l a .  B o a t e r s  
A s s ' n ,  I n c . ,  s u p r a  @ 19.  



CONCLUSION 

Wherefore ,  f o r  t h e  r e a s o n s  above s t a t e d ,  it i s  r e s p e c t f u l l y  

r e q u e s t e d  t h a t  t h i s  Cour t  i s s u e  a n  Order  d i s a p p r o v i n g  of  t h e  Second 

D i s t r i c t ' s  d e c i s i o n  below and upho ld ing  a  c o n s t r u c t i o n  o f  $192.032(5)  

c o n s i s t e n t  w i t h  t h e  h o l d i n g  o f  t h e  C o u r t  i n  A u t o t o t e .  
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