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SUMMARY OF ARGUMENT 

I n  order  f o r  t h e  Supreme Court t o  e x e r c i s e  i t s  d i s c r e t i o n a r y  
-< -- -* 

c . .- r v  .+ L;,:rk. 
j u r i s d i c t i o n  t o  review t h i s  ca se ,  t h e  Appel lant  must e s t a b l i s h  a  d i r e c t  

c o n f l i c t  of dec i s ions  between t h e  d i s t r i c t s  a s  requi red  by t h e  F lo r ida  

Cons t i t u t i on .  Appel lan ts  have f a i l e d  t o  e s t a b l i s h  any such c o n f l i c t  i n  

t h a t  t h e  cases  c i t e d  i n  Appellants '  Brief  a s  s e t t i n g  f o r t h  t h e  b a s i s  f o r  

t h e  c o n f l i c t  do no t  concern t h e  same f a c t u a l  o r  l e g a l  i s s u e  t h a t  i s  

c u r r e n t l y  before  t h e  Court. Furthermore, i n  i t s  Opinion t h e  Third 

D i s t r i c t  d i d  no t  r e l y ,  but  i n  f a c t  exp re s s ly  r e j e c t e d ,  t h e  i n v i t a t i o n  t o  

apply any of t h e  ca se s  c i t e d  by Appel lants  a s  g iv ing  rise t o  t h e  requi red  

c o n f l i c t  . 



STATEMENT OF THE CASE 

Appellee G I O R G I O  FABBRI ( h e r e i n a f t e r  "FABBRI") , f i l e d  a  

Complaint a g a i n s t  Appel lants  FRANCISCO J. MANRIQUE ( h e r e i n a f t e r  

"MANRIQUE"), INVERSIONES CONTINENTALES ( h e r e i n a f t e r  "CONTINEN-  

TALES") and ARGOVILLE CORPORATION, N.V.  ( h e r e i n a f t e r  "ARGOVIL-  

LE") . The Complaint con ta ins  f i v e  Counts. Count I seeks  a  de- 

c l a r a t o r y  judgment regarding t h e  r i g h t s  and o t h e r  r e l a t i o n s h i p s  

of t h e  p a r t i e s  t o  a  s tockho lde r s '  s e t t l emen t  agreement and s tock  

op t ion  and t h e  addendum t h e r e t o  ( h e r e i n a f t e r  "opt ion agree- 

ment"). Count 11 seeks  s p e c i f i c  performance on t h e  p a r t  of  

Appel lan ts  regarding FABBRI's e x e r c i s e  of t he  op t ion .  Count 111 

seeks  an in junc t ion  p r o h i b i t i n g  Appel lants  from s e l l i n g  o r  con- 

veying r e a l  p roper ty  owned by ARGOVILLE without g iv ing  n o t i c e  t o  

o r  ob ta in ing  consent from FABBRI. Count I V  seeks an accounting 

of a l l  bus iness  t r a n s a c t i o n s  en te red  i n t o  by ARGOVILLE. Count V 

a l l e g e s  a  breach of t h e  agreement. 

MANRIQUE,  CONTINENTALES and ARGOVILLE f i l e d  a  Motion t o  D i s -  

m i s s  FABBRI' s Complaint f o r  l ack  of sub j  e c t  m a t t e r  j u r i s d i c t i o n .  

The Motion t o  D i s m i s s  f o r  l ack  of s u b j e c t  ma t t e r  j u r i s d i c t i o n  was 

grounded upon Paragraph Four of t h e  op t ion  agreement which 

provides  : 

I t  . .. t h e  laws of t h e  Netherlands A n t i l l e s  
s h a l l  c o n t r o l  i n  case  of any such c o n f l i c t  o r  
d i s p u t e  between t h e  p a r t i e s  t o  t h i s  agree- 
ment, who submit themselves t o  t h a t  j u r i s d i c -  
t i o n . .  . . I t  

The t r i a l  cou r t  denied Appel lan ts '  Motion t o  D i s m i s s  by 

Order rendered A p r i l  8, 1985. Appel lants  subsequent ly  f i l e d  a.n 



Appeal t o  t h e  D i s t r i c t  Court of Appeal,  Third D i s t r i c t .  The 

o rde r  of t h e  t r i a l  cou r t  was aff i rmed by the  Third D i s t r i c t  i n  

i t s  opinion of August 6 ,  1985, a  copy of which i s  contained i n  

t h e  appendix t o  Appel lan ts  ' Brief  Upon J u r i s d i c t i o n  ( h e r e i n a f t e r  

"A-1"). Appel lan ts '  Motion f o r  C l a r i f i c a t i o n  of the  Opinion was 

denied by Order dated September 17, 1985. This Appeal ensued. 

STATEMENT OF THE FACTS 

ARGOVILLE Corporation i s  a  Netherlands A n t i l l e s  co rpo ra t ion  

au tho r i zed  and doing bus iness  i n  t h e  S t a t e  of F lo r ida .  P r i o r  t o  

August, 1981, FABBRI and CONTINENTALES each owned 50% of t h e  ou t -  

s tand ing  sha re s  of ARGOVILLE. ARGOVILLE' s p r i n c i p a l  a s s e t  i s  a  

p a r c e l  of r e a l  p roper ty  l oca t ed  i n  Dade County, F l o r i d a  with a  

v a l u e  i n  excess of $4,000,000.00 (Four Mil l ion Dol la rs )  . 
On August 31, 1981, FABBRI en te red  i n t o  an agreement with 

CONTINENTALES through i t s  nominee r e p r e s e n t a t i v e ,  FRANCISCO J. 

MANRIQUE. This agreement was executed i n  M i a m i ,  F lo r ida .  The 

agreement provided: 

1 .  FABBRI so ld  h i s  50% i n t e r e s t  i n  ARGOVILLE t o  CONTINEN-  

TALES . 
2 .  FABERI was g iven  an op t ion  t o  repurchase  t h e  same 

amount of  s tock.  

3. FABBRI was g iven  the  proxy t o  v o t e  50% of the  s tock  of  

ARGOVILLE. 

4. FABBRI was given a  s e a t  on t h e  t h r e e  person board of  

d i r e c t o r s  during t h e  op t ion  per iod .  



5. FABRRI was e n t i t l e d  t o  r e c e i v e  50% of t h e  proceeds from 

any loans  made t o  ARGOVILLE.  

6. FABBRI's e x e r c i s e  of t he  op t ion  would e n t i t l e  him t o  

r e c e i v e  a c r e d i t  toward t h e  repurchase  p r i c e  of t h e  s tock  equal  

t o  50% of t h e  amount of loans  made t o  ARGOVILLE. The amounts 

were t o  be paid by ARGOVILLE d i r e c t l y  t o  CONTINENTALES. 

The op t ion  was t o  run f o r  a per iod  of one year from August 

31, 1981, and could be renewed o r  extended f o r  a second year a t  

FABBRI ' s d i s c r e t i o n .  On February 21 , 1982, FABBRI and C O N T I N E N -  

TALES and MANRIQUE executed an addendum t o  t he  op t ion  agreement 

of August 31 , 1981. The addendum provided i n t e r - a l i a ,  t h a t  the  

o p t i o n  per iod  would run f o r  t h r e e  years  thus al lowing t h e  op t ion  

t o  be exerc i sed  on o r  be fo re  December 15 ,  1984. 

On December 14, 1981, ARGOVILLE executed a mortgage i n  f avo r  

o f  F lagsh ip  Nat iona l  Rank of Miami on t h e  r e a l  p roper ty  owned by 

ARGOVILLE.  The mortgage was g iven  a s  s e c u r i t y  f o r  t h e  i s suance  

of a l e t t e r  of c r e d i t  by F lagsh ip  f o r  t h e  b e n e f i t  of  

MANRIQUE. MANRIQUE used t h e  l e t t e r  of c r e d i t  t o  purchase s tock  

i n  Gold Coast Nat iona l  Bank. FABBRI approved t h i s  two m i l l i o n  

s i x  hundred thousand d o l l a r  ($2,600,000.00) t r a n s a c t i o n  when he  

executed t h e  addendum t o  t h e  op t ion  agreement r e f e r r e d  t o  above. 

The addendum provided t h a t  MANRIQUE a s  p r i n c i p a l  deb to r ,  

p e r s o n a l l y  guaran tee  repayment t o  Flagship .  

On December 22, 1983, ARGOVILLE encumbered t h e  p roper ty  by 

pledging i t  a s  s e c u r i t y  f o r  a loan  from C a p i t a l  Bank i n  t h e  

amount of $5,120,000.00. The proceeds from t h i s  loan were 



a p p l i e d  t o  s a t i s f y  t h e  F lagsh ip  Bank loan r e f e r r e d  t o  above. 

• The remainder of  t h e  l oan  proceeds were pa id  t o  o r  f o r  t h e  

b e n e f i t  of  MANRIQUE. FABBRI d id  no t  r e c e i v e  any p o r t i o n  of t h e  

loan  proceeds a s  r e q u i r e d  under t h e  terms of t h e  o p t i o n  

agreement.  

On October 13, 1984, ARGOVILLE aga in  encumbered t h e  p rope r ty  

by pledging it  a s  s e c u r i t y  f o r  a loan i n  t h e  amount of 

$6,600,000.00 from Bank t l e r c a n t i l  Venezolano, N.V. The proceeds 

o f  t h e  loan  were app l i ed  a s  fo l l ows :  

1 .  Approximately $250,000.00 was used t o  pay o f f  t h e  

e x i s t i n g  f i r s t  mortgage on t h e  r e a l  p rope r ty  owned by ARGOVILLE 

and l o c a t e d  i n  Dade County, which mortgage was he ld  by Riscayne 

Na t iona l  Corporat ion.  

a 2. Approximately $650,000.00 was used t o  s a t i s f y  

pe r sona l  indebtedness  of MANRIQUE t o  Commerce Bank. 

3. A p o r t i o n  of t h e  $6,600,000.00 was used t o  s a t i s f y  

t h e  C a p i t a l  Rank loan  r e f e r r e d  t o  above. The remainder was paid 

t o  o r  f o r  t h e  b e n e f i t  of MANRIQUE. 

FABBRI d i d  no t  r e c e i v e  any p o r t i o n  of t h e s e  loan proceeds as 

r equ i r ed  under t h e  terms of t h e  agreement. 

On December 7 ,  1984, FABBRI exe rc i s ed  h i s  o p t i o n  t o  

repurchase  and sought t o  apply t h e  loan  proceeds from t h e  loans  

de sc r ibed  above a s  a  c r e d i t  toward t h e  repurchase  p r i c e  of t h e  

s t ock  pursuan t  t o  t h e  terms of  t h e  op t i on  agreement and 

addendum. Defendants r e fu sed  t o  accep t  FABBRI ' s  e x e r c i s e  of h i s  

op t ion .  In  a d d i t i o n ,  Defendants r e fu sed  t o  apply t h e  proceeds 



from the  loans aga ins t  t he  repurchase p r i c e  of the  s tock  o r  t o  

convey the  s tock.  

FABBRI f i l e d  t h i s  ac t ion .  



ARGUMENT 

ISSUE ON APPEAL 

DOES THE OPINION FILED AUGUST 6, 1985, EX- 
PRESSLY AND DIRECTLY CONFLICT WITH A DECISION 
OF ANOTHER DISTRICT COURT OF APPEAL ON THE 
SAME QUESTION OF LAW? 

Appel lants  have reques ted  the  Supreme Court t o  invoke i t s  

d i s c r e t i o n a r y  j u r i s d i c t i o n  pursuant  t o  Rule 9 .030(a ) (2 ) (A) ( iv ) ,  

Rules of Appel la te  Procedure. In s o  doing Appel lants  have 

a l l e g e d  t h a t  t h e  opinion en te red  by t h e  Third D i s t r i c t  on August 

6, 1985, express ly  and d i r e c t l y  c o n f l i c t s  with Maritime Ltd.  

P a r t n e r s h i p  v .  Greenrnan Adver t i s ing  Assoc i a t e s ,  I nc . ,  455 So.2d 

1121 (F la .  4th DCA 1984). In s o  doing,  they po in t  out  t he  con- 

f l i c t  between Maritime and t h e  Th.ird D i s t r i c t ' s  dec i s ion  i n  

Zurich Insurance Company v .  Al len ,  436 So.2d 1094 (F la .  3d DCA 

1983). 

The i s s u e  c u r r e n t l y  be fo re  t he  Supreme Court is  not  t h a t  

which has been c i t e d  by e i t h e r  of t he  aforementioned cases .  In 

t h e i r  argument before  t he  Third D i s t r i c t ,  Appel lants  made r e f e r -  

ence t o  both Maritime and Zurich,  and i n v i t e d  the  cour t  t o  recede 

from i t s  holding i n  Zurich,  and o t h e r  dec i s ions  and adopt t h e  

r a t i o n a l  of t he  Fourth D i s t r i c t .  The Third D i s t r i c t  held  i n  i t s  

opinion t h a t  t h e  i s s u e  before  t h e  cou r t  was d i f f e r e n t  than t h a t  

addressed i n  e i t h e r  Zurich o r  Maritime and re fused  t o  apply 

e i t h e r  of t he se  cases  i n  i t s  reasoning and s t a t e d  in  i t s  op in ion :  



Because we conclude t h a t  t he  language of the  
c o n t r a c t  a s  quoted above merely e s t a b l i s h e s  
which law governs i n  t he  event of a  d i spu te  
we dec l ine  Appel lan ts '  i n v i t a t i o n .  There i s  
no ques t ion  t h a t  t he  p a r t i e s  a r e  f r e e  t o  in-  
c lude a  choice  of law c l a u s e  i n  a  c o n t r a c t  
wi thout  v i o l a t i n g  any pub l i c  po l icy .  Th e  
phrase  "who submit themselves t o  t h a t  j u r i s -  
d i c t i o n "  cannot reasonably be i n t e r p r e t e d  t o  
r e q u i r e  t h a t  a l l  d i s p u t e s  a r i s i n g  under t h e  
c o n t r a c t  be reso lved  i n  t h e  Netherland 
A n t i l l e s .  In no event can it  be construed t o  
ous t  F lo r ida  of s u b j e c t  ma t t e r  j u r i s d i c t i o n .  
C i t a t i o n s  omitted.  

The scope of review by t h e  Supreme Court of a  dec i s ion  of a  

Court of Appeal i s  extremely l i m i t e d  when t h e  ground a s s e r t i n g  

j u r i s d i c t i o n  i s  an a l l e g e d  c o n f l i c t  of such dec i s ion  with  t he  

dec i s ion  of ano ther  a p p e l l a t e  cou r t  on t h e  same poin t  of law. 

For t h i s  Court t o  i n t e r f e r e  wi th  t h e  judgment of a  D i s t r i c t  

Court of Appeal, on t h e  ground mentioned, i t  must appear t h e  

Court of Appeal has ,  i n  t he  dec i s ion  cha l lenged ,  made a  pronoun- 

cement of a  po in t  of law which the  bench and bar and f u t u r e  liti- 

g a n t s  may f a i r l y  regard a s  an a u t h o r i t a t i v e  precedent which i s  i n  

d i r e c t  c o n f l i c t  wi th  t h e  pronouncement on the  same poin t  of law 

i n  a  dec i s ion  o r  dec i s ions  of t he  Supreme Court o r  another  D i s -  

t r i c t  Court of Appeal. South F l o r i d a  Hosp i t a l  Corporat ion v .  

McCrea, 118 So.2d 25 (F l a .  1960). A simple r e f e rence  t o  another  

D i s t r i c t  Court of Appeal case  i s  i n s u f f i c i e n t  b a s i s  f o r  an appeal  

founded under c o n f l i c t .  Pena v. Tampa Fede ra l  Savings & Loan 

Assoc ia t i on ,  383 So.2d 1378 (F la .  1980), i f  t he  cases  claimed t o  

be i n  c o n f l i c t  a r e  d i s t i n g u i s h a b l e  on t h e i r  f a c t s ,  o r  on the  r u l e  

of law a s  appl ied  t o  t h e  f a c t s ,  review by c e r t i o r a r i  on t h e  

ground c o n f l i c t  w i l l  not  l i e .  Wilson v. Southern B e l l  Tele-  

phone a.nd Telegraph,  Co., 327 So.2d 220 (Fla .  1976).  



The Third  D i s t r i c t ' s  d e t e r m i n a t i o n  t h a t  t h e  i s s u e  b e f o r e  it 

was d i f f e r e n t  t h a n  t h e  i s s u e  a d d r e s s e d  by Zur ich  and Maritime and 

i t s  r e f u s a l  t o  b a s e  i t s  d e c i s i o n  on e i t h e r  of s a i d  c a s e s ,  c l e a r l y  

removes t h e  m a t t e r  c u r r e n t l y  b e f o r e  t h e  Supreme Court  from any 

c o n f l i c t  t h a t  may e x i s t  between t h e  D i s t r i c t s  w i t h  r e g a r d s  t o  

Zur ich  and Mari t ime.  T h e r e f o r e ,  A p p e l l a n t s  f a i l e d  t o  e s t a b l i s h  a  

d i r e c t  c o n f l i c t  of  d e c i s i o n s  a s  r e q u i r e d  by t h e  F l o r i d a  C o n s t i t u -  

t i o n .  F la .  Const.  A r t .  V, S e c t i o n  3 ( b ) ( 3 ) .  

CONCLUSION 

The f a c t s  and t h e  r u l e  of law a s  a p p l i e d  t o  t h e  f a c t s  i n  t h e  

T h i r d  D i s t r i c t ' s  Opinion of August 6 ,  1985, a r e  d i s t i n g u i s h a b l e  

from t h e  d e c i s i o n  of t h e  D i s t r i c t  Court  of Appeal,  Four th  D i s -  

t r i c t  i n  Mari t ime and t h e  d e c i s i o n  o f  t h e  D i s t r i c t  Court  of  

Appeal ,  Th i rd  D i s t r i c t  i n  Z u r i c h ,  and t h e r e f o r e  t h e r e  i s  no 

d i r e c t  c o n f l i c t  between t h e  d e c i s i o n s  of  t h e  D i s t r i c t  Cour t s  of  

Appeal w i t h  r e s p e c t  t o  t h e  m a t t e r  b e f o r e  t h i s  Cour t .  The Supreme 

Cour t  shou ld  t h e r e f o r e  d e c l i n e  t o  e x e r c i s e  i t s  d i s c r e t i o n a r y  j u r -  

i s d i c t i o n  i n  t h i s  case .  

R e s p e c t f u l l y  s u b m i t t e d ,  

SAMS, WARD, NEWMAN, ELSER 
& LOVELL, P.A. 

700 Concord Bui ld ing  
66 West F l a g l e r  S t r e e t  
Miami, F l o r i d a  331 30 
Telephone : (305) 374-31 81 
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m a i l  t h i s  6 day of November, 1985, t o :  AGUSTINE DE GOYTISOLO, 

ESQ., Trenan, Simmons, Kemker, Schar f ,  Barkin, Frye & O ' N e i l l ,  

P .A . ,  S u i t e  100 DuPont Bui ld ing ,  169 East  F l a g l e r  S t r e e t ,  Miami, 

F l o r i d a  331 31. 
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