
CORRECTED OPINION 

Nos. 67,772 & 67,773 

EDWARD SMITH, P e t i t i o n e r ,  

V S  . 
STATE OF FLORIDA, Respondent .  

STATE OF FLORIDA, p e t i t i o n e r ,  

V S .  

EDWARD SMITH, Respondent .  

[December 24, 19861 

BARKETT, J .  

W e  h a v e  f o r  r ev iew Smith v .  S t a t e ,  476 So.2d 748  la. 3d 

DCA 1 9 8 5 ) ,  i n  which t h e  d i s t r i c t  c o u r t  c e r t i f i e d  a  q u e s t i o n  a s  

b e i n g  o f  g r e a t  p u b l i c  i m p o r t a n c e .  W e  have  j u r i s d i c t i o n .  A r t .  V ,  

S 3 ( b )  ( 4 ) ,  F l a .  C o n s t .  

T h i s  c a s e  a r i s e s  b e c a u s e  t h e  s t a t e  f a i l e d  t o  comply w i t h  

o u r  r u l e s  o f  d i s c o v e r y .  A t  t r i a l  a  p o l i c e  o f f i c e r  t e s t i f i e d  t h a t  

t h e  d e f e n d a n t  had  made a  s t a t e m e n t  t o  h e r  which had n o t  been  

d i s c l o s e d  t o  d e f e n s e  c o u n s e l  p r i o r  t o  t r i a l  i n  v i o l a t i o n  o f  

F l o r i d a  Rule  o f  C r i m i n a l  P r o c e d u r e  3 .220 .  Defendan t  o b j e c t e d  and  

r e q u e s t e d  t h e  h e a r i n g  mandated by R i c h a r d s o n  v .  S t a t e ,  246 So.2d 

771  ( F l a .  1 9 7 1 ) .  The t r i a l  c o u r t ,  i n e x p l i c a b l y ,  r e f u s e d  t o  h o l d  

a  h e a r i n g .  

On a p p e a l ,  t h e  d i s t r i c t  c o u r t  h e l d  t h a t  t h e  t r i a l  c o u r t ' s  

f a i l u r e  t o  c o n d u c t  a  R icha rdson  h e a r i n g  mandated r e v e r s a l .  

However, i t  c e r t i f i e d  t h e  f o l l o w i n g  a s  a  q u e s t i o n  o f  g r e a t  p u b l i c  

impor t ance :  



Is a new trial required when the trial court's 
failure to conduct a Richardson inquiry is, in the 
opinion of the reviewing court, harmless error? 

We have addressed this issue repeatedly and consistently. 

See Cooper v. State, 377 So.2d 1153, 1155 (Fla. 1979); Kilpatrick 

v. State, 376 So.2d 386, 389 (Fla. 1979); Smith v. State, 372 

So.2d 86, 88 (Fla. 1979); Wilcox v. State, 367 So.2d 1020, 1023 

(Fla. 1979); Cumbie v. State, 345 So.2d 1061, 1062 (Fla. 1977). 

Both legal and practical considerations dictate, once again, an 

affirmative answer to the question posed. 

First, from a practical perspective, the rule of 

Richardson and its progeny works effectively and accommodates the 

various competing interests. The command of Rule 3.220(a) is 

simple, clear, and direct. The state is required to disclose and 

provide discovery. If the state fails to discharge its duty in 

this regard, the trial court must inquire into the circumstances 

of the discovery violation and its possible prejudice to the 

defendant. This process contains enormous flexibility by 

providing a full panoply of remedies which a judge may apply if a 

discovery violation has occurred, including, if the evidence 

warrants, finding no prejudice or "harmless error" and proceeding 

with the trial. 

We see no evidence that the clear dictates of this 

integral component of Florida law have imposed any significant 

hardship on the bench or bar or have worked any injustice. On 

the contrary, the requirement that a trial court merely listen 

and evaluate any claim of prejudice accompanied by the minor 

delay which most hearings or inquiries will impose on a trial is 

more than justified by the assurance of compliance with our rules 

and requirements of due process. 

Second, legal considerations also mandate our continued 

adherence to Richardson and its progeny. The certified question 

in this case misapprehends the very purpose of a Richardson 

hearing, which is precisely to determine if a violation is, in 

fact, harmless. One cannot determine whether the state's 



t r a n s g r e s s i o n  of t h e  d i s c o v e r y  r u l e s  h a s  p r e j u d i c e d  t h e  d e f e n d a n t  

( o r  h a s  been h a r m l e s s )  w i t h o u t  g i v i n g  t h e  d e f e n d a n t  t h e  

o p p o r t u n i t y  t o  speak t o  t h e  q u e s t i o n .  W e  r e p e a t  what  t h e  c o u r t  

made c l e a r  i n  Wilcox. A r ev iewing  c o u r t  c a n n o t  d e t e r m i n e  whether  

t h e  e r r o r  i s  h a r m l e s s  w i t h o u t  g i v i n g  t h e  d e f e n d a n t  t h e  

o p p o r t u n i t y  t o  show p r e j u d i c e  o r  harm. 367 So.2d a t  1023.  I n  

Wilcox, t h e  s t a t e  s o u g h t  t o  resist  r e v e r s a l  by a s s e r t i n g  t h a t  "no 

p r e j u d i c e  r e s u l t e d  because  t h e  t r i a l  c o u r t  i n s t r u c t e d  t h e  j u r y  t o  

d i s r e g a r d  t h e  [ p r e v i o u s l y  u n d i s c l o s e d ]  s t a t e m e n t . "  - I d .  a t  1022. 

I n  r e j e c t i n g  t h i s  argument ,  t h i s  Cour t  e x p l a i n e d  t h a t  t h e  

q u e s t i o n  of " p r e j u d i c e "  i n  a  d i s c o v e r y  c o n t e x t  i s  n o t  dependent  

upon t h e  p o t e n t i a l  impact  of  t h e  u n d i s c l o s e d  e v i d e n c e  on t h e  f a c t  

f i n d e r  b u t  r a t h e r  upon i t s  impact  on t h e  d e f e n d a n t ' s  a b i l i t y  t o  

p r e p a r e  f o r  t r i a l :  

Respondent misapprehends t h e  n a t u r e  o f  t h e  
p r e j u d i c e  Curnbie and Richardson seek  t o  remedy. The 
purpose  o f  a  Richardson i n q u i r y  i s  t o  f e r r e t  o u t  
p r o c e d u r a l ,  r a t h e r  t h a n  s u b s t a n t i v e ,  p r e j u d i c e .  I n  
d e c i d i n g  whether  t h i s  t y p e  of p r e j u d i c e  e x i s t s  i n  a  
g i v e n  case, a t r i a l  judge must be  c o g n i z a n t  of two 
s e p a r a t e  b u t  i n t e r r e l a t e d  a s p e c t s .  F i r s t ,  t h e  judge 
must d e c i d e  whether  t h e  d i s c o v e r y  v i o l a t i o n  p r e v e n t e d  
t h e  d e f e n d a n t  from p r o p e r l y  p r e p a r i n g  f o r  t r i a l .  I n  
t h i s  c a s e ,  had p e t i t i o n e r  known what t h e  o f f i c e r  was 
go ing  t o  s a y ,  h e  might  have s u c c e s s f u l l y  exc luded  t h e  
t e s t imony  b e f o r e  t r i a l .  A t  t h e  v e r y  l e a s t ,  advance 
knowledge would have  g i v e n  p e t i t i o n e r  t i m e  t o  g a t h e r  
r e b u t t a l  e v i d e n c e .  On t h e  o t h e r  hand,  c l o s e  s c r u t i n y  
might  have  r e v e a l e d  t h a t  t h e  s t a t e m e n t  had no b e a r i n g  
o n  p e t i t i o n e r ' s  d e f e n s e .  Without  a  Richardson 
i n q u i r y ,  t h e  t r i a l  c o u r t  was i n  no p o s i t i o n  t o  make 
an  a c c u r a t e  judgment as t o  t h e s e  p o s s i b i l i t i e s .  

I d .  a t  1023. - See a l s o  Smith,  -- ( r e j e c t i n g  argument 

t h a t  p o s t - t r i a l  i n q u i r y  would s u f f i c e  because  a Richardson 

i n q u i r y  a f t e r  remand from t h e  a p p e l l a t e  c o u r t  i s  reduced t o  a 

mere g u e s s i n g  game).  I f  t h e  " t r i a l  c o u r t  [ i s ]  i n  no p o s i t i o n  t o  

make an  a c c u r a t e  judgment" w i t h o u t  g i v i n g  t h e  d e f e n d a n t  t h e  

o p p o r t u n i t y  t o  show p r e j u d i c e ,  how t h e n  c a n  a  r ev iewing  c o u r t  do 

s o ?  A s  t h i s  C o u r t  e x p r e s s l y  h e l d  i n  Cumbie, " [ a ]  r ev iew of t h e  

c o l d  r e c o r d  i s  n o t  an  adequa te  s u b s t i t u t e  f o r  a  t r i a l  j u d g e ' s  

de te rmined  i n q u i r y  i n t o  a l l  a s p e c t s  o f  t h e  s t a t e ' s  b r e a c h  of  t h e  

r u l e s . "  345 So.2d a t  1062. I t  i s  n o t  a d e q u a t e  because  t h e  e r r o r  



committed is the preclusion of the very evidence necessary to 

make a judgment on the existence of prejudice or harm. 

The state is essentially asking us to disregard all 

concern for procedural prejudice and abandon Richardson. We can 

see no justification for doing so. 

Alternatively, the state requests that we limit Richardson 

and hold that it does not apply to the admission of a previously 

undisclosed statement on rebuttal. The admission of the 

statement as rebuttal evidence does not make it any more 

appropriate than admitting it during direct examination. There 

is neither a "rebuttal" nor an "impeachment" exception to the 

Richardson rule. See Hicks v. State, 400 So.2d 955, 956 (Fla. 

1981); Kilpatrick, 376 So.2d at 388; Donahue v. State, 464 So.2d 

609, 612 (Fla. 4th DCA 1985). 

Accordingly, we answer the certified question in the 

affirmative, and approve the decision of the court below. 

~t is so ordered. 

ADKINS, BOYD, OVERTON and EHRLICH, JJ., Concur 
McDONALD, C.J., Dissents with an opinion, in which SHAW, J., 
Concurs 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 



McDONALD, C . J . ,  d i s s e n t i n g .  

Because I b e l i e v e  we should no longer  adhere  t o  a  p e r  s e  

r u l e  of r e v e r s i b i l i t y  when t r i a l  c o u r t s  f a i l  t o  hold  hear ings  

pursuant  t o  Richardson v. S t a t e ,  246 So.2d 771 (F l a .  1971) ,  I 

d i s s e n t .  The case  a t  b a r  involves  a  p rosecu t ion  f o r  bu rg l a ry  and 

grand t h e f t .  During t r i a l ,  De tec t ive  Rene Heizen, l e a d  i n v e s t i -  

g a t o r  i n  t h e  ca se ,  t e s t i f i e d  concerning he r  ques t ion ing  of Smith 

regard ing  t h e  bu rg l a ry .  During t h i s  t es t imony,  t h e  fo l lowing  

t r a n s p i r e d :  

Q:  What d i d  you t e l l  M r .  Smith? 
A: I advised him t h a t  I was looking i n t o  t h i s  c a s e ,  

and t h a t  I had a  couple  of ques t ions  t o  ask him, 
t h a t  he d i d n ' t  need t o  speak wi th  me i f  he d i d n ' t  
c a r e  t o .  

* * * 
Q: What, s p e c i f i c a l l y ,  d i d  you ask t h e  Defendant i n  

t h i s  case?  
A: I asked him i f  he had eve r  been around t h a t  house 

r e c e n t l y ,  t h e  l a s t  month o r  s o ,  and he i n d i c a t e d  
t h a t  he had no t .  

Q: I have nothing f u r t h e r .  
MR. LANDAU: I have an o b j e c t i o n  and would l i k e  t o  go 

s ide-bar .  

Defense counse l  ob j ec t ed  bo th  because Smith had r ece ived  i n s u f f i -  

c i e n t  Miranda warnings and because t h e  s t a t emen t  had n o t  been 

supp l i ed  t o  t h e  defense  dur ing  d i scovery .  See Miranda v .  

Arizona,  384 U.S. 436 (1966) .  A f t e r  excusing t h e  j u r y ,  a  r a t h e r  

l eng thy  d i s c u s s i o n  took p l a c e  between t h e  c o u r t  and counse l .  

During t h i s  d i s c u s s i o n ,  t h e  defense  acknowledged t h a t  it knew 

about t h e  conversa t ion  between Smith and Heizen. I n  f a c t ,  t h e  

defense  acknowledged Heizen had g iven  a  d e p o s i t i o n  concerning t h e  

subs tance  of t h e  conversa t ion .  The de fense ,  however, argued t h a t  

i t  was unaware of t h e  p a r t i c u l a r  s t a t emen t  about which Heizen had 

t e s t i f i e d .  The t r i a l  c o u r t  denied defense  c o u n s e l ' s  r e q u e s t  f o r  

a  Richardson hea r ing ,  b u t  r u l e d  t h a t  Smith had rece ived  i n s u f f i -  

c i e n t  Miranda warnings be fo re  he made t h e  s t a t emen t .  According- 

l y ,  when t h e  c o u r t  r e c a l l e d  t h e  j u r o r s ,  i t  i n s t r u c t e d  them t o  

d i s r e g a r d  t h e  l a s t  p o r t i o n  of Heizen ' s  tes t imony.  The c o u r t  

r e fused ,  however, t o  hold  a  Richardson hear ing  t o  determine t h e  

a d m i s s i b i l i t y  of Smi th ' s  s t a t emen t  f o r  r e b u t t a l  purposes .  



Subsequently, Smith took the stand and testified that he 

had gone to the burglarized house a few days before the burglary 

to check on a boat for a friend. During rebuttal, the state 

recalled Heizen, whereupon she once again testified that Smith 

had told her that he had not been to the house during the last 

month. The defense counsel renewed its request for a Richardson 

hearing, and the court again denied the request. The jury found 

Smith guilty of burglary and second-degree grand theft, and Smith 

received a sentence of seven years imprisonment. 

On appeal the third district ruled, inter alia, that 

Cumbie v. State, 345 So.2d 1061 (Fla. 1977), compelled reversal 

even though the trial court committed only harmless error when it 

failed to hold a Richardson hearing. Cumbie applied the per se 

reversal rule to a trial court's failure to conduct a Richardson 

inquiry. By approving the instant decision of the district court 

and answering the certified question in the affirmative, the 

majority is not only holding form sacrosanct at the expense of 

substance, but is also perpetuating a distortion of the goals 

that our original decision in Richardson intended to further. 

This Court decided Richardson in order to effectuate the 

requirements of Florida Rule of Criminal Procedure 1.220, now 

rule 3.220. Among other things, this rule requires that, upon 

written request filed by the defense, the prosecution must 

furnish a list of all witnesses whom the prosecuting attorney 

knows to have relevant information concerning the charged offense 

as well as the substance of any oral statements made by the 

accused.' The content of rule 3.220 was no doubt strongly 

influenced by Brady v. Maryland, 373 U.S. 83 (1963). Whitfield 

v. State, 479 So.2d 208, 215 (Fla. 4th DCA 1985). Brady involved 

a prosecutor's failure to inform the defense of a codefendant's 

extrajudicial confession. 373 U.S. at 84. Brady stands for the 

proposition that the nondisclosure of evidence favorable to the 

defense, if the defense has requested such information, results 

Fla. R. Crim. P. 3.110 (a) (1) (i) & (iii) . 



i n  a  v i o l a t i o n  o f  due p r o c e s s  when t h e  suppressed  ev idence  i s  

m a t e r i a l 2  t o  t h e  d e f e n d a n t ' s  g u i l t  o r  punishment.  Uni ted  

S t a t e s  v.  Bagley,  105 S.Ct .  3375, 3379 (1985) ;  Brady, 373 U.S. a t  

87; W h i t f i e l d ,  479 So.2d a t  215. The purpose  of  t h e  Brady r u l e  

i s  n o t  t o  d i s p l a c e  t h e  adve r sa ry  sys tem a s  t h e  pr imary means o f  

uncover ing t h e  t r u t h ;  r a t h e r ,  t h e  paramount g o a l  i s  t o  guard 

a g a i n s t  m i s c a r r i a g e s  o f  j u s t i c e .  Bagley,  105 S.Ct.  a t  3380. 

The re fo r e ,  u n l e s s  t h e  p r o s e c u t o r ' s  omiss ion d e p r i v e s  t h e  defend- 

a n t  o f  a  f a i r  t r i a l ,  t h e r e  i s  no c o n s t i t u t i o n a l  v i o l a t i o n  r e q u i r -  

i n g  t h e  v e r d i c t  t o  be s e t  a s i d e .  I d . ;  Uni ted  S t a t e s  v .  Rgurs,  

427 U.S. 97, 108 (1976) .  Consequent ly ,  t h e  Uni ted  S t a t e s  Supreme 

Cour t  h a s  deemed i t  a p p r o p r i a t e  t o  app ly  t h e  ha rmless  e r r o r  r u l e  

adopted i n  Chapman v .  C a l i f o r n i a ,  386 U.S. 18  (1967 ) ,  t o  Brady 

v i o l a t i o n s ,  t he r eby  p r e v e n t i n g  t h e  au toma t i c  r e v e r s a l  o f  

c o n v i c t i o n s  where t h e  d i s cove ry  v i o l a t i o n  was harmless  beyond a  

r e a sonab l e  doubt .  See Bagley,  105 S.Ct .  a t  3381-82; Chapman, 386 

U.S. a t  22. 

I n  S t a t e  v.  Murray, 443 So.2d 955 ( F l a .  1 9 8 4 ) ,  t h i s  Cour t  

adopted t h e  ha rmless  e r r o r  s t a n d a r d  se t  f o r t h  i n  Chapman and 

a p p l i e d  it t o  p r o s e c u t o r i a l  misconduct  du r ing  c l o s i n g  arguments.  

I n  s o  do ing ,  w e  no ted  t h a t  p r o s e c u t o r i a l  misconduct  o r  overzea-  

l o u s n e s s  a l o n e  does  n o t  w a r r a n t  au toma t i c  r e v e r s a l  o f  a  

c o n v i c t i o n  u n l e s s  t h e  e r r o r s  i nvo lved  a r e  s o  b a s i c  t o  a  f a i r  

t r i a l  t h a t  t hey  can never  be t r e a t e d  a s  ha rmless .  443 So.2d a t  

956. I n  Richardson w e  extended t h e  harmless  e r r o r  r u l e  t o  t h e  

f a i l u r e  o f  a  p r o s e c u t o r  t o  d i s c l o s e  t h e  i d e n t i t y  of  a  w i t n e s s  

having knowledge o f  c e r t a i n  f a c t s  r e l e v a n t  t o  t h e  charged 

~ f f e n s e . ~  I n  making t h a t  e x t e n s i o n  w e  s t r e s s e d  t h a t  w h i l e  r u l e  

The m a t e r i a l i t y  requ i rement  s e t  f o r t h  i n  Brady was f u r t h e r  
r e f i n e d  i n  Uni ted  S t a t e s  v .  Agurs,  427 U.S. 97 (1976 ) ,  and 
Uni ted  S t a t e s  v.  Bagley,  105 S.Ct .  3375 (1985) .  

I n  Richardson w e  a l s o  took n o t e  of  F l o r i d a ' s  ha rmless  e r r o r  
s t a t u t e ,  S 924.33, F l a .  S t a t .  ( 1969 ) ,  which p r o h i b i t s  t h e  
a p p e l l a t e  c o u r t s  o f  t h i s  s t a t e  from r e v e r s i n g  judgments i n  
c r i m i n a l  p roceed ings  s o l e l y  because  of  e r r o r s  t h a t  do n o t  
a f f e c t  t h e  s u b s t a n t i v e  r i g h t s  o f  t h e  p a r t i e s  invo lved .  246 
So.2d a t  774. 



1.220, now 3.220, was designed to furnish the accused with infor- 

mation that would legitimately aid in his defense, the rule was 

never intended to furnish a defendant with a procedural device to 

escape justice. 246 So.2d at 774. On the other hand, Richardson 

also states that although the trial court has discretion in 

determining whether the state's noncompliance with the discovery 

rules resulted in harm or prejudice to the defendant, such 

discretion could be exercised only after the court made an 

adequate inquiry into all of the surrounding circumstances. - Id. 

at 775. 

Based on Richardson. a trial court's failure to hold such 

an inquiry has been treated as per se reversible error. E.g., 

Zeigler v. State, 402 So.2d 365, 372 (Fla. 1981), cert. denied, 

455 U.S. 1035 (1982); Cooper v. State, 377 So.2d 1153, 1155 (Fla. 

1979); Wilcox v. State, 367 So.2d 1020, 1023 (Fla. 1979); Cumbie, 

345 So.2d at 1062; Hickey v. State, 484 So.2d 1271, 1273 (Fla. 

5th DCA), review denied, 492 So.2d 1335 (Fla. 1986); Raffone v. 

State, 483 So.2d 761, 763 (Fla. 4th DCA), dismissed, 491 So.2d 

281 (Fla. 1986); Smith v. State, 476 So.2d 748, 749  l la. 3d DCA 

1985); R.R. v. State, 476 So.2d 218, 218-19  l la. 3d DCA 1985); 

Lavigne v. State, 349 So.2d 178, 179 (Fla. 1st DCA 1977). Our 

ruling in Richardson was grounded largely upon this Court's 

distaste for trial by ambush. Cuciak v. State, 410 So.2d 916, 

917 (Fla. 1982). Richardson, however, has created an anomaly in 

the law, whereby the harmless error standard is applied to a 

substantive due process violation, but a technical violation of a 

rule of criminal procedure results in automatic reversal. More- 

over, Richardson effectively made Florida's harmless error stat- 

ute inapplicable as a matter of law to situations where trial 

judges inadvertently fail to conduct such inquiries. Lavigne, 

349 So.2d at 180 (Boyer, C.J., concurring). 

Some constitutional rights are so basic to a fair trial 

that their violation can never be treated as harmless error. 

Chapman, 386 U.S. at 23. Yet, as we have noted previously: 



"Al l  50 S t a t e s  have harmless -e r ror  s t a t u t e s  o r  r u l e s ,  
... [which] s e r v e  a  very u s e f u l  purpose i n s o f a r  a s  
they  block s e t t i n g  a s i d e  conv ic t ions  f o r  smal l  e r r o r s  
o r  d e f e c t s  t h a t  have l i t t l e ,  i f  any, l i k e l i h o o d  of 
having changed t h e  r e s u l t  of t h e  t r i a l .  We conclude 
t h a t  t h e r e  may be some c o n s t i t u t i o n a l  e r r o r s  which i n  
t h e  s e t t i n g  of a  p a r t i c u l a r  case  a r e  s o  unimportant  
and i n s i g n i f i c a n t  t h a t  they may, c o n s i s t e n t  wi th  t h e  
Federa l  C o n s t i t u t i o n ,  be deemed harmless ,  n o t  r e q u i r -  
i n g  t h e  automat ic  r e v e r s a l  of t h e  conv ic t ion . "  

S t a t e  v .  Marshal l ,  476 So.2d 150, 152 ( F l a .  1385) (quot ing  Chap- 

man, - 386 U.S. a t  2 2 ) .  A reviewing c o u r t  has t h e  duty t o  cons ide r  

t h e  t r i a l  record  a s  a  whole and t o  i gno re  even c o n s t i t u t i o n a l  

e r r o r s  t h a t  a r e  harmless beyond a  reasonable  doubt.  United 

S t a t e s  v. Hast ing,  461 U.S. 499, 509 (1983) ;  S t a t e  v .  DiGui l io ,  

491 So.2d 1129, 1134 (F l a .  1986) ;  Marsha l l ,  476 So.2d a t  152; 

Murray, 443 So.2d a t  966. Per  s e  r u l e s  of r e v e r s a l  a r e  nothing 

more than  r u l e s  of j u d i c i a l  convenience which a l low c o u r t s  t o  

r e t r e a t  from t h i s  r e s p o n s i b i l i t y .  DiGui l io ,  491 a t  1135; Mars- 

h a l l ,  476 So.2d a t  152. 

The ma jo r i t y  contends t h a t  Richardson and i t s  progeny 

s a t i s f a c t o r i l y  accomodate t h e  va r ious  competing i n t e r e s t s  

involved.  I cannot  agree .  The g o a l  of t h e  harmless e r r o r  r u l e  

i s  t o  conserve n o t  only  p u b l i c  funds ,  b u t  a l s o  t h e  j u d i c i a l  proc- 

e s s  i t s e l f .  Already overburdened t r i a l  c o u r t  ca l enda r s  should be 

preserved  f o r  l e g i t i m a t e  d i s p u t e s ,  n o t  be clogged f u r t h e r  by 

need le s s  r e v e r s a l s  and r e t r i a l s .  Kotteakos v.  United S t a t e s .  328 

U.S. 750, 760 (1946) .  Moreover, t h e  r e v e r s a l  of a  convic t ion  

e n t a i l s  o t h e r  s u b s t a n t i a l  s o c i e t a l  c o s t s  a p a r t  from t h e  s t r a i n  

p laced  on t h e  j u d i c i a l  p rocess .  Often,  v i c t ims  a r e  asked t o  

r e l i v e  t h e i r  d i s t u r b i n g  exper iences .  Add i t i ona l ly ,  t h e  passage 

of t ime ,  e r o s i o n  of memory, and d i s p e r s i o n  of w i tnes ses  may 

render  r e t r i a l  d i f f i c u l t  o r  even impossible .  United S t a t e s  v.  

Mechanik, 106 S.Ct. 938, 942 (1986) ;  M o r r i s v .  461 U.S. 

1, 1 4  (1983) ;  Engle v. I s s a c ,  456 U.S. 107, 127-28 (1982) .  

Indeed,  whi le  i n  theory  r e v e r s a l  e n t i t l e s  a  defendant  only  t o  a  

r e t r i a l ,  i n  p r a c t i c e  it may i n  some cases  reward t h e  g u i l t y  wi th  

complete freedom from prosecu t ion .  Mechanik, 106 S.Ct. a t  9 4 2 ;  

Engle,  456 U.S. a t  128. Even i f  t h e  defendant  i s  convic ted  i n  a  



second t r i a l ,  t h e  i n t e r v e n i n g  de lay  s i g n i f i c a n t l y  compromises 

s o c i e t y ' s  i n t e r e s t  i n  t h e  prompt a d m i n i s t r a t i o n  of j u s t i c e  and 

impedes t h e  accomplishment of t h e  long-term o b j e c t i v e s  of d e t e r -  

rence  and r e h a b i l i t a t i o n .  Mechanik, 1 0 6  S.Ct. a t  943; Engle,  456 

U.S. a t  127 n.32; Schneckloth v.  Bustamonte, 4 1 2  U.S. 218, 2 6 2  

(1973) (Powell ,  J . ,  c o n c u r r i n g ) .  Although t h e s e  s o c i e t a l  c o s t s  

a r e  accep tab le  and necessary  when an e r r o r  i n  t h e  f i r s t  proceed- 

i n g  dep r ives  a  defendant  of a  f a i r  de te rmina t ion  of innocence o r  

g u i l t ,  t hey  a r e  n o t  accep tab le  when t h e  e r r o r  i n  no way a f f e c t s  

t h e  outcome of t h e  t r i a l .  Mechanik, 1 0 6  S.Ct. a t  943. Both t h e  

i n d i v i d u a l  accused and s o c i e t y  a s  a  whole have an i n t e r e s t  i n  

a s s u r i n g  t h a t  a t  some p o i n t  t h e  l i t i g a t i o n  w i l l  come t o  an end. 

Engle,  456 U.S. a t  127. See Br icke l  v .  B r i c k e l ,  1 2 2  So.2d 37, 38 

( F l a .  2d DCA 1960) (one purpose of  c o u r t s  i s  t o  t e rmina t e  liti- 

g a t i o n ) .  

A l i t i g a n t  i s  e n t i t l e d  t o  an o b j e c t i v e  cons ide ra t ion  of 

a l l  evidence p rope r ly  be fo re  t h e  c o u r t ,  f r e e  from harmful e r r o r .  

He i s  n o t ,  however, e n t i t l e d  t o  a  p e r f e c t  t r i a l ,  f r e e  from a l l  

p o s s i b l e  e r r o r .  Stang v .  S t a t e ,  4 2 1  So.2d 147, 149 ( F l a .  1982) ;  

H a l l  v. S t a t e ,  4 2 0  So.2d 872, 874 ( F l a .  1982) ;  Hoffman v.  S t a t e ,  

397 So.2d 288, 290 (F l a .  1981) ;  Lackos v.  S t a t e ,  339 So.2d 217, 

219 (F l a .  1976) .  The c r imina l  d i scovery  r u l e s  were never  

in tended  t o  f u r n i s h  a  defendant  w i th  a  p rocedura l  dev ice  t o  de l ay  

l i t i g a t i o n  o r  escape j u s t i c e .  Dodson v. P e r s e l l ,  390 So.2d 704, 

707 (F l a .  1980) ;  Richardson,  246 So.2d a t  774; Sykes v .  S t a t e ,  

329 So.2d 356, 358 (F l a .  1st DCA 1976) .  A s  c o u r t s  have noted i n  

t h e  p a s t ,  t h e  purpose of a  Richardson i n q u i r y  i s  t o  f e r r e t  o u t  

p rocedura l ,  r a t h e r  than  s u b s t a n t i v e ,  p r e j u d i c e .  Wilcox, 367 

So.2d a t  1023; Raffone,  483 So.2d a t  763. Procedure,  however, 

should n o t  be a  f e t i s h  and we should n o t  commit ou r se lves  t o  

procedure f o r  p rocedure ' s  sake.  R . R . ,  476 So.2d a t  219. While 

t h e  Richardson i n q u i r y  s e r v e s  an impor tan t  r o l e  i n  p r o t e c t i n g  t h e  

r i g h t s  of  defendants ,  s o  do t h e  bulk  of F l o r i d a ' s  c r imina l  proce- 

dure  r u l e s .  Cour t s ,  however, do n o t  g e n e r a l l y  t r e a t  v i o l a t i o n s  

of p rocedura l  r u l e s  a s  grounds f o r  r e v e r s a l  of a  conv ic t ion  



u n l e s s  t h e  record  d i s c l o s e s  t h a t  t h e  noncompliance r e s u l t e d  i n  

p r e j u d i c e  t o  t h e  defendant .  See Ross v. S t a t e ,  474 So.2d 1170, 

1173 ( F l a .  1985) ( v i o l a t i o n  of F l a .  R.  C r i m .  P .  3220);  Leeman v. 

S t a t e ,  357 So.2d 703, 705 ( F l a .  1978) ( v i o l a t i o n  of F l a .  R.  C r i m .  

P .  3 .220) ;  Richardson, 246 So.2d a t  774 ( v i o l a t i o n  of F l a .  R .  

C r i m .  P. 3 .220) ;  S t a t e  v.  Bruno, 107 So.2d 9 ,  15  l la. 1958) 

(vaguely worded charging document); C l a i r  v. S t a t e ,  406 So.2d 

109, 1 1 0  ( F l a .  5 th  DCA 1981) ( v i o l a t i o n  of  F l a .  R.  C r i m .  P. 

3 .220) ;  M i l l e r  v .  S t a t e ,  373 So.2d 377, 378 ( F l a .  2d DCA 1979) 

( v i o l a t i o n  of F l a .  R .  C r i m .  P. 3 .220) ;  Cannon v. S t a t e ,  317 So.2d 

459, 460 ( F l a .  1st DCA 1975) ( v i o l a t i o n  of F l a .  R .   rim. P. 

3 . 1 7 0 ( j ) ) ;  Broeck v. S t a t e ,  ( F l a .  1st DCA 

1975) ( v i o l a t i o n  of F l a .  R.  C r i m .  P. 3.170 ( j ) )  ; Vena v .  S t a t e ,  

295 So.2d 720, 722 (F l a .  3d DCA 1974) ( v i o l a t i o n  of F l a .  R.  C r i m .  

P.  3 .220) ,  c e r t .  denied,  307 So.2d 184 (F l a .  1975) ;  Pizza v.  

S t a t e ,  289 So.2d 26, 27 ( F l a .  2d DCA 1974) ( v i o l a t i o n  of F l a .  R.  

C r i m .  P. 3 .220) .  

To a t t a i n  t r u e  j u s t i c e ,  t h e  w r i t t e n  law must be seasoned 

wi th  a  p roper  amount of common sense .  S t a t e  e x  r e l .  Miami Herald 

Publ i sh ing  Co. v.  McIntosh, 340 So.2d 904, 910 ( F l a .  1976) .  

Accordingly,  c o u r t s  g e n e r a l l y  have n o t  permi t ted  form t o  o v e r r i d e  

subs tance  or  procedura l  t e c h n i c a l i t i e s  t o  d e f e a t  f a i r n e s s  or 

j u s t i c e .  McGee v.  S t a t e ,  438 So.2d 127, 133 ( F l a .  1st DCA 1983) .  

Our cont inu ing  adherence t o  t h e  p e r  s e  r u l e  i n  Richardson, howev- 

e r ,  has  mandated t h a t  t h e  c o u r t s  of t h i s  s t a t e  do p r e c i s e l y  t h a t .  

The ma jo r i t y  s t a t e s  t h a t  it s e e s  no evidence t h a t  t h e  p e r  s e  

r e v e r s a l  r u l e  has  imposed any s i g n i f i c a n t  ha rdsh ips  on c o u r t s  or  

has  o therwise  worked any i n j u s t i c e s .  Indeed,  t h e  ma jo r i t y  opin- 

i on  i n e x p l i c a b l y  main ta ins  t h a t  t h e  Richardson r u l e  a l lows  c o u r t s  

"enormous f l e x i b i l i t y "  i n  d e a l i n g  wi th  d i scovery  v i o l a t i o n s .  

F l o r i d a ' s  d i s t r i c t  c o u r t s  seem t o  d i sag ree .  These c o u r t s  have 

i n c r e a s i n g l y  chafed under t h e  yoke Richardson has  imposed upon 

them. See Ha l l  v. S t a t e ,  477 So.2d 572, 576 ( F l a .  4 th  DCA 1985) ;  

R .R . ,  476 So.2d a t  220; Lavigne, 349 So.2d a t  180-81 ( ~ o y e r ,  

C . J . ,  concu r r ing ) .  I n  t h e  words of t h e  Third  D i s t r i c t  Court  of 



Appeal: "[Wle a r e  most d i s q u i e t e d  by t h e  r u l e  o f  au toma t i c  Rich- 

a rdson  r eve r s ab i l i t y - -wh ich ,  f o r  r e a sons  which w e  f r a n k l y  do n o t  

unders tand ,  p l a c e s  a m e r e  p r o c e d u r a l  d e f i c i e n c y  i n t o  a  p r o t e c t e d  

s t a t u s  n o t  occupied by e r r o r s  which concern  t h e  most s e r i o u s  o f  

c o n s t i t u t i o n a l  r i g h t s . "  R . R . ,  476 So.26 a t  220 ( f o o t n o t e s  omit- 

t e d ) .  I ag ree .  Richardson q u e s t i o n s  i n v o l v e  d e v i a t i o n s  from a  

court- imposed p r o c e d u r a l  s t e p  i n  t h e  a d m i n i s t r a t i o n  o f  t h e  

d i s cove ry  p r o c e s s ,  which i s  i t s e l f  c r e a t e d  on ly  by a  p rocedu ra l  

r u l e  and i s  n o t  c o n s t i t u t i o n a l l y  mandated. R.R.  476 So.2d a t  219 

n.4.  I n  my view, t h e  - Richardson anomaly i s  unwarranted.  

Although c o u r t s  shou ld  n o t  l i g h t l y  modify p r e c e d e n t s  a s  

w e l l  en t r enched  a s  Richardson,  s t a r e  d e c i s i s  h a s  less v i t a l i t y  i n  

t h e  a r e a  of  p r a c t i c e  and p rocedure  t h a n  i n  t h e  a r e a  o f  subs tan-  

t i v e  law. Morange v .  S t a t e s  Marine L i n e s ,  I n c . ,  398 U.S. 375, 

403-05 (1970) ;  F i e l d s  v .  Zinman, 394 So.2d 1133,  1136  l la. 4t.h 

DCA 1 9 8 1 ) ,  review d i smi s sed ,  417 So.2d 329 ( F l a .  1982 ) .  More- 

o v e r ,  a s  w e  r easoned  i n  C o t t r e l l  v .  Arnerkan, 160 F l a .  390, 

393-94, 35 So.2d 383, 384-85 (1948 ) ,  c o u r t s  need n o t  app ly  l e g a l  

p r i n c i p l e s  deduced from d e c i s i o n s  r e l a t i n g  t o  p rocedure  when t h e  

r ea sons  f o r  t h e  a p p l i c a t i o n  f a i l .  W e  shou ld  u t i l i z e  a  r u l e  of 

r eason .  S t a r e  d e c i s i s  shou ld  n o t  be  a p p l i e d  when do ing  s o  would 

d e f e a t  j u s t i c e .  Wallace v .  Luxmoore, 156 F l a .  725, 729, 24 So.2d 

302, 304 (1946) .  

The a p p l i c a t i o n  o f  a  p e r  se r u l , e  o f  r e v e r s a l  i s  an inap-  

p r o p r i a t e  t o o l  w i t h  which t o  p r o t e c t  t h e  d i s cove ry  r i g h t s  of 

de f endan t s .   his i s  n o t  t o  say  t h a t  c o u r t s  shou ld  n o t  b e  

r e q u i r e d  t o  conduct  Richardson i n q u i r i e s  when p o t e n t i a l  d i s cove ry  

v i o l a t i o n s  a r e  b rought  t o  t h e  t r i a l  j udge ' s  a t t e n t i o n .  A s  t h i s  

Cour t  h a s  s t a t e d  b e f o r e ,  " [ a ]  review o f  t h e  c o l d  r e c o r d  i s  n o t  an 

adequa te  s u b s t i t u t e  f o r  a  t r i a l  j u d g e ' s  de termined i n q u i r y  i n t o  

a l l  a s p e c t s  o f  t h e  s t a t e ' s  b reach  of t h e  r u l e s . "  Cooper,  367 

So.2d a t  1023; Cumbie, 345 So.2d a t  1062. F u r t h e r ,  w e  shou ld  i n  

no way a l t e r  t h e  requ i rement  t h a t  t h e  i n q u i r y  thoroughly  examine 

a l l  t h e  su r round ing  c i rcumstances  and o the rw i se  m e e t  a l l  t h e  

s p e c i f i e d  requ i rements  set  o u t  i n  Richardson and i t s  progeny.  



Never the less ,  I simply s e e  no j u s t i f i c a t i o n  f o r  t r e a t i n g  t h e  

procedura l  e r r o r  of  f a i l i n g  t o  make a  Richardson i n q u i r y  a s  p e r  

s e  r e v e r s i b l e  when t h e  under lying s u b s t a n t i v e  Brady v i o l a t i o n  i s  

judged under t h e  harmless e r r o r  s t anda rd .  

The harmless  e r r o r  t e s t  i s  a  r i go rous  s t anda rd  t h a t  

r e q u i r e s  a  c o u r t  t o  f i n d  beyond a reasonable  doubt t h a t  t h e  e r r o r  

had no e f f e c t  on t h e  v e r d i c t .  I t  a l s o  p l a c e s  t h e  burden of show- 

i n g  t h e  e r r o r ' s  harmlessness  on t h e  s t a t e .  DiGui l io ,  4 9 1  So.2d 

a t  1139. Thus, t h e  harmless  e r r o r  t e s t  f u l l y  p r o t e c t s  t h e  r i g h t s  

of defendants  from improper a c t i o n s  on t h e  p a r t  of t h e  p rosecu to r  

du r ing  d i scovery .  

Accordingly,  I would disapprove t h e  d e c i s i o n  of t h e  

d i s t r i c t  c o u r t  and answer t h e  c e r t i f i e d  q u e s t i o n  i n  t h e  n e g a t i v e ,  

thereby modifying Richardson and r e j e c t i n g  t h e  p e r  s e  r u l e  of 

r e v e r s a l  f o r  t h e  f a i l u r e  t o  ho ld  a  Richardson hea r ing .  Because 

t h e  t h i r d  d i s t r i c t  d i d  n o t  apply t h e  p r e c i s e  s t anda rd  t h a t  we 

r e c e n t l y  adopted i n  DiGui l io ,  however, I would remand f o r  a  

de te rmina t ion  of whether t h e  e r r o r  was harmless beyond a  reason- 

a b l e  doubt.  

SHAW, J . ,  Concurs 
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