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SHAW, J. 

review Hooper v. B a r n e t t  Bank, ( F l a .  

DCA 1 9 8 5 ) ,  because of  exp re s s  and d i r e c t  c o n f l i c t  w i th  Milohnich 

v.  F i r s t  Na t iona l  Bank, 2 2 4  So.2d 759 ( F l a .  3d DCA 1969 ) .  W e  

have j u r i s d i c t i o n .  A r t .  V ,  § 3 ( b )  ( 3 ) ,  F l a .  Const .  

D r .  W. Richard Hooper moved t o  Pensacola  i n  1973 and began 

doing b u s i n e s s  w i th  t h e  B a r n e t t  Bank of  West F l o r i d a .  I n  June o f  

1981, Hooper m e t  w i th  J o e  G .  Hosner, an  a t t o r n e y  and customer of  

t h e  bank, t o  d i s c u s s  t a x  s h e l t e r  inves tments .  Hosner took Hooper 

t o  see Edwin R i f f e l ,  t h e  l oan  o f f i c e r  i n  charge  o f  Hosner ' s  

accounts  a t  t h e  bank. According t o  t h e  tes t imony of hooper,  

R i f f e l  t o l d  him a t  t h i s  meeting t h a t  he was f a m i l i a r  w i th  Hosner 

Inves tments  and t h a t  t hey  w e r e  sound and had passed  I n t e r n a l  

Revenue S e r v i c e  s c r u t i n y .  Hooper borrowed $50,000 from t h e  bank 

which he p l aced  w i t h  Hosner a s  a  t a x  s h e l t e r  inves tment .  

During t h e  s p r i n g  of  1982, Harry Stump, t h e  a s s i s t a n t  v i c e  

p r e s i d e n t  o f  t h e  bank became s u s p i c i o u s  t h a t  Hosner was invo lved  

i n  a  check k i t i n g  scheme. H e  passed t h i s  i n fo rma t ion  on t o  

R i f f e l .  On May 11, Stump i n s t r u c t e d  bank employees t o  make 



copies of the checks which were being deposited to the Hosner 

account, and to send copies to him prior to crediting the 

account. Stump testified that by May 14 the situation had 

deteriorated to the point that he felt that the bank was at risk, 

and in an effort to protect the bank he returned all Hosner 

checks presented on May 13 as drawn against uncollected funds. 

Late in the afternoon of May 14, Hooper returned a call 

from Hosner who put him on hold. Hosner came back on the line 

with Riffel and during the ensuing three-way conversation, Hooper 

asked to borrow $90,000 for an investment which Riffel, according 

to his trial testimony, assumed was to be with Hosner. A 

promissory note prepared by Riffel and a check representing the 

proceeds of the loan in the sum of $89,865 were delivered to 

Hooper after banking hours by a messenger from Hosner's office. 

The check, bearing Hooper's endorsement and the stamp, "For 

Deposit Only, Hosner Enterprises, Inc., 1170027502," was 

deposited into the Hosner account. By May 24 the check kiting 

scheme was confirmed, but because of the Hooper deposit, Barnett 

was able to zero out the Hosner account. Stump admitted at trial 

that without the deposit, Hosner's account would have been 

overdrawn approximately $87,000. 

Hooper sought cancellation of the promissory note on the 

basis that he and Barnett had established a confidential and 

fiduciary relationship imposing upon Barnett a duty to disclose 

facts material to the loan transaction, or, alternatively, that 

Barnett had an affirmative duty to disclose actual knowledge of 

Hosner's fraudulent activity. Based on the rule of 

confidentiality set forth in Milohnich, that a national bank owes 

an implied duty to its depositors not to disclose information to 

third parties concerning a depositor's account, the trial court 

directed a verdict against Hooper at the close of the evidence 

and entered a final judgment on Barnett's counterclaim for 

amounts owing under the note. The district court reversed and 

remanded for a new trial, finding that the jury was entitled to 



weigh any proven duty of disclosure owed to Hooper against 

Barnett's duty of confidentiality owed to Hosner. 

With these facts in mind, we limit our opinion to the 

following inquiry: 

When a bank enters into a transaction with a customer 
with whom it has established a confidential or 
fiduciary relationship, and the transaction is one 
from which the bank stands to benefit at the expense 
of the customer, does the bank assume a duty to 
disclose information material to the transaction 
which is peculiarly within the bank's knowledge and 
not otherwise available to the customer? 

We see nothing wrong with, but much to commend, a rule of 

law recognizing that under these special circumstances a bank may 

by its conduct be found to have assumed a duty of disclosure. 

Accordingly, we answer the inquiry in the affirmative. 

Citing Milohnich, Barnett points out that disclosure of 

information concerning another depositor conflicts with the 

bank's duty of confidentiality. Milohnich noted that a bank's 

general duty of confidentiality concerning a depositor's account 

is qualified, noting that disclosure is permissible: 1) under 

compulsion of law; 2) pursuant to public interest; 3) pursuant to 

the bank's interests; or 4) when made with the expressed or 

implied consent of the customer. While approving these 

exceptions, we disapprove any language in Milohnich which would 

preclude a bank from assuming a duty of disclosure under other 

"special circumstances." Such "special circumstances" may be 

found where a bank, having actual knowledge of fraud being 

perpetrated upon a customer, enters into a transaction with that 

customer in furtherance of the fraud. Richfield Bank & Trust Co. 

v. Sjogren, 309 Minn. 362, 244 N.W.2d 648 (1976), or where a bank 

has established a confidential or fiduciary relationship with a 

customer , Tokarz v. Frontier Federal Savings & Loan Association, 

33 Wash. App. 456, 656 P.2d 1089 (1982); Klein v. First Edina 

National Bank, 293 Minn. 418, 196 N.W.2d 619 (1972). 

Recognizing the impact of the Milohnich decision upon the 

banking industry, we are reluctant to formulate a rule of 

disclosure that will be at tension with the general rule of 



confidentiality. However, since the usual relationship between a 

bank and its depositor is one of debtor to creditor, Vassar v. 

Smith, 134 Fla. 346, 183 So. 705 (1938); Edwards v. Lewis, 98 

Fla. 956, 124 So. 746 (1929), not ordinarily imposing a duty of 
* 

disclosure upon the bank, we do not feel that our decision 

herein will overly burden the banking industry. Accordingly, we 

find that where a bank becomes involved in a transaction with a 

customer with whom it has established a relationship of trust and 

confidence, and it is a transaction from which the bank is likely 

to benefit at the customer's expense, the bank may be found to 

have assumed a duty to disclose facts material to the 

transaction, peculiarly within its knowledge, and not otherwise 

available to the customer. Where the bank defends its breach of 

duty on the ground that it owes a conflicting duty of 

confidentiality to a second customer, the jury is entitled to 

weigh the one duty against the other. 

In the instant case, taking the evidence most favorable to 

Hooper, the jury could reasonably have found that, prior to the 

May 14 loan, Riffel had established a confidential relationship 

with Hooper; that Hooper relied upon this relationship when in a 

three-way conversation Riffel was put on the phone by Hosner for 

the purpose of approving the loan; and that at the time Riffel 

approved the loan he was aware that Hosner was delinquent in loan 

payments to the bank and was on notice of Stump's suspicions 

relative to Hosner's fraudulent loan kiting schemes. The jury 

could also have found that by May 13 the bank considered itself 

at risk and had made the decision to return all Hosner's checks 

as being drawn against uncollected funds. The jury was free to 

consider the unusual circumstances under which the loan was 

negotiated; that the next working day, Monday, May 17, Hosner 

checks totaling $270,000 were returned to Barnett by the First 

* 
Denison State Bank v. Madeira, 230 Kan. 684, 640 P.2d 

1235 (1982); Klein; Annot., Existence of Fiduciary Relationship 
between Bank and Depositor or Customer so as to Impose Special 
Duty of Disclosure upon Bank, 70 A.L.R.3d 1344, 1347 (1976). 



American Bank; that, without Hooper's check in the amount of 

$89,865, the Hosner account would have been overdrawn in the 

amount of $87,000; and that, with the Hooper deposit, the bank 

was able to zero out the account and suffer no loss. 

In sum, the jury could have found that the bank, having 

established a confidential or fiduciary relationship with Hooper, 

entered into a transaction with Hooper from which it was likely 

to benefit and that at the time of the transaction the bank had 

special knowledge of material facts which were not otherwise 

available to Hooper. Given these "special circumstances," the 

jury could have found that Barnett owed Hooper a duty of 

disclosure against which the jury was entitled to weigh Barnett's 

duty of confidentiality owed to Hosner. 

Accordingly, we approve the district court's decision 

reversing the directed verdict and the final judgement and 

remanding to the trial court for a new trial on all issues. 

It is so ordered. 

McDONALD, C.J., and ADKINS, OVERTON and. BARKETT, JJ., 
Concur 
BOYD, J., Dissents with an opinion 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 



BOYD, J . ,  d i s s e n t i n g .  

I d i s s e n t  f rom t h e  m a j o r i t y  o p i n i o n  b e c a u s e  t h e r e  w a s  

n o t h i n g  i n  t h e  e v i d e n c e  s u f f i c i e n t  t o  e s t a b l i s h  t h a t  t h e  bank had 

t h e  r e l a t i o n  and  d u t i e s  o f  a  f i d u c i a r y  w i t h  r e g a r d  t o  D r .  Hooper 

a n d  b e c a u s e  unde r  t h e  c i r c u m s t a n c e s  I do  n o t  b e l i e v e  t h e  b a n k ' s  

d u t y  o f  c o n f i d e n t i a l i t y  t o  i t s  o t h e r  cus tomer  c a n  b e  s o  l i g h t l y  

swept  a s i d e .  I n  t h e  a b s e n c e  o f  a  f i d u c i a r y  r e l a t i o n s h i p  t h e  bank 

w a s  e n t i t l e d  t o  c o n c e r n  i t s e l f  o n l y  w i t h  r e s p o n d e n t ' s  a b i l i t y  t o  

r e p a y  t h e  l o a n  and owed no d u t y  t o  r e s p o n d e n t  t o  i n f o r m  i t s e l f  

a b o u t  h i s  i n t e n d e d  u s e  o f  t h e  l o a n  p r o c e e d s  n o r  t o  a d v i s e  o r  

c a u t i o n  him a b o u t  t h e  wisdom o f  h i s  i n t e n d e d  u s e .  F o r  a l l  t h e  

e v i d e n c e  showed, t h e  bank c o u l d  have  been  t o t a l l y  i g n o r a n t  o f  

what  D r .  Hooper w a s  g o i n g  t o  do  w i t h  t h e  money o r ,  assuming t h e  

bank knew t h e  money would b e  p l a c e d  w i t h  Hosner ,  what Hosner  

p l a n n e d  t o  do w i t h  t h e  money. 

Cases  c i t e d  i n  t h e  m a j o r i t y  o p i n i o n  i t s e l f  do  n o t  s u p p o r t  

t h e  m a j o r i t y ' s  c o n c l u s i o n  and  d e m o n s t r a t e  t h a t  t h e  e v i d e n c e  i n  

t h i s  case f e l l  f a r  s h o r t  o f  what  i s  r e q u i r e d  t o  create a 

c o n f i d e n t i a l  r e l a t i o n s h i p .  

I n  Tokarz v .  F r o n t i e r  F e d e r a l  S a v i n g s  & Loan A s s o c i a t i o n ;  

33 Wash. App. 456, 656 P.2d 1089 ( 1 9 8 2 ) ,  p l a i n t i f f s  s o u g h t  t o  

r e c o v e r  f rom t h e i r  l e n d e r  damages b a s e d  on t h e  e x c e s s i v e  c o s t s  o f  

b u i l d i n g  a house ,  on t h e  ground t h a t  t h e  l e n d e r  knew a b o u t  t h e  

s e r i o u s  problems b e i n g  e x p e r i e n c e d  by t h e  b u i l d i n g  c o n t r a c t o r  and  

s h o u l d  n o t  have  c o n t i n u e d  t o  advance  l o a n  f u n d s  t o  t h e  p l a i n t i f f s  

knowing t h e y  w e r e  u s i n g  t h a t  p a r t i c u l a r  b u i l d i n g  c o n t r a c t o r .  The 

bank i t s e l f  had  d i s c o n t i n u e d  making l o a n s  t o  t h e  b u i l d e r .  The 

c o u r t  found  t h a t  no s p e c i a l  c i r c u m s t a n c e s  e x i s t e d  t o  c r e a t e  a  

d u t y  o f  d i s c l o s u r e .  The l e n d e r  d i d  n o t  t a k e  on any s p e c i a l  

d u t i e s  i n  a d d i t i o n  t o  t h e  o r d i n a r y  r o l e  o f  l e n d e r .  

I n  K l e i n  v .  F i r s t  Edina N a t i o n a l  Bank, 293 Minn. 418, 196 

N.W.2d 619 ( 1 9 7 2 ) ,  t h e  p l a i n t i f f  s o u g h t  t o  r e c o v e r  s t o c k  s h e  had 

p l e d g e d  a s  s e c u r i t y  f o r  t h e  b a n k ' s  l o a n  t o  a  t h i r d  p a r t y ,  t h e  

p l a i n t i f f ' s  employer .  A t  t h e  t i m e  o f  t h e  l o a n  and  p l e d g e ,  t h e  

p l a i n t i f f  w a s  unaware t h a t  h e r  employer  a l r e a d y  owed money t o  t h e  

bank and  t h a t  c e r t a i n  a c c o u n t s  r e c e i v a b l e  o f  t h e  employe r ,  which 

p l a i n t i f f  t h o u g h t  c o u l d  b e  used  when r e a l i z e d  t o  pay back t h e  



l o a n ,  w e r e  a l r e a d y  p l e d g e d  t o  t h e  bank .  P l a i n t i f f ' s  l a w s u i t  was 

b a s e d  on t h e  t h e o r y  t h a t  s i n c e  s h e  p l a c e d  h e r  t r u s t  i n  t h e  bank ,  

t h e  bank had  a  d u t y  t o  d i s c l o s e  t h e s e  material f a c t s  t o  h e r .  The 

c o u r t  h e l d  t h a t  t h e r e  w a s  no r e l a t i o n s h i p  o f  t r u s t  and  c o n f i d e n c e  

and  t h e r e f o r e  no  d u t y  t o  d i s c l o s e .  

I n  R i c h f i e l d  Bank & T r u s t  Co. v .  S j o g r e n ,  309 Minn. 362, 

244 N.W.2d 648 (1976)  , l i a b i l i t y  f o r  f a i l u r e  t o  d i s c l o s e  f a c t s  

material  t o  a  t r a n s a c t i o n  w a s  found ,  b u t  a compar ison  o f  t h a t  

case w i t h  t h e  p r e s e n t  one  shows how f a r  s h o r t  t h e  p r e s e n t  case 

f a l l s  f rom mee t ing  t h e  a p p l i c a b l e  t e s t .  The re  t h e  b a n k ' s  l o a n  

o f f i c e r  was s o  i n v o l v e d  i n  t h e  b u s i n e s s  o f  t h e  t h i r d  p a r t y  t h a t  

h i s  f a i l u r e  t o  d i s c l o s e  f a c t s  material  t o  t h e  t r a n s a c t i o n  w i t h  

t h e  p l a i n t i f f s  c o n s t i t u t e d  f r a u d .  

I n  Denison  S t a t e  Bank v .  Madei ra ,  230 Kan. 684, 640 P.2d 

1235 ( 1 9 8 2 ) ,  a bank cus tomer  c l a i m e d  t h e  bank had  a f i d u c i a r y  

d u t y  t o  d i s c l o s e  f a c t s  c o n c e r n i n g  a  b u s i n e s s  t h e  cus tomer  had  

p u r c h a s e d ,  which b u s i n e s s  t h e  bank a l r e a d y  had  had  s u b s t a n t i a l  

d e a l i n g s  w i t h .  The c o u r t  s a i d :  

The f a c t s  o f  t h i s  c a s e  d o  n o t  t a k e  it o u t  o f  t h e  
g e n e r a l  r u l e  and  a r e  i n s u f f i c i e n t  t o  s u p p o r t  a 
f i n d i n g  o f  a  f i d u c i a r y  r e l a t i o n s h i p .  M r .  Madei ra  
came t o  Ho l ton  l o o k i n g  f o r  a f i n a n c i a l l y  d i s t r e s s e d  
b u s i n e s s ,  o r  a s  s t a t e d  i n  Koenig,  one  t h a t  was "no  
bed  o f  r o s e s , "  and  h a v i n g  found one ,  s o u g h t  t o  
e s t a b l i s h  a  l o c a l  bank ing  c o n n e c t i o n .  Ee ing  aware o f  
t h e  e x t e n s i v e  i n d e b t e d n e s s  t o  t h e  Bank, h e  d e s i r e d  t o  
m a i n t a i n  t h a t  Bank ' s  r e l a t i o n s h i p  w i t h  t h e  b u s i n e s s .  
H e  knew t h e  Bank s t o o d  t o  b e n e f i t  by a n  i n f l u x  o f  
c a p i t a l  h e  migh t  p u t  i n t o  t h e  b u s i n e s s  and  no 
a f f i r m a t i v e  f i n a n c i a l  m i s r e p r e s e n t a t i o n s  are  a l l e g e d  
t o  have  been  made by r e p r e s e n t a t i v e s  o f  t h e  Bank. 
The f a c t s  which t h e  d e f e n d a n t  c o n t e n d s  w e r e  c o n c e a l e d  
from him w e r e  e i t h e r  a  m a t t e r  o f  p u b l i c  r e c o r d  o r  
w e r e  o t h e r w i s e  r e a d i l y  a v a i l a b l e  i f  some r e a s o n a b l e  
e f f o r t  had  been  made t o  a s c e r t a i n  them. 

W e  c o n c l u d e  unde r  t h e  f a c t s  o f  t h i s  case t h a t  
one  i n  t h e  p o s i t i o n  o f  M r .  Madei ra  c a n n o t  a v o i d  t h e  
r e s p o n s i b i l i t y  o f  e x e r c i s i n g  r e a s o n a b l e  d i l i g e n c e  f o r  
h i s  own p r o t e c t i o n  by r e l y i n g  upon h i s  bank t o  
p r o v i d e  him w i t h  i n f o r m a t i o n  which w a s  n o t  
s p e c i f i c a l l y  r e q u e s t e d  and  which w a s  o t h e r w i s e  
r e a d i l y  a v a i l a b l e .  To a d o p t  s u c h  a s t a n d a r d  would 
p u t  a n  i n t o l e r a b l e  o b l i g a t i o n  upon bank ing  
i n s t i t u t i o n s  and  c o n v e r t  o r d i n a r y  day-to-day b u s i n e s s  
t r a n s a c t i o n s  i n t o  f i d u c i a r y  r e l a t i o n s h i p s  where none 
w e r e  i n t e n d e d  o r  a n t i c i p a t e d .  M r .  Madei ra  d i d  
t e s t i f y  t h a t  h e  t r u s t e d  a n d  r e l i e d  upon t h e  Bank t o  
f u r n i s h  him c o m p l e t e ,  h o n e s t  i n f o r m a t i o n .  However, 
one  may n o t  abandon a l l  c a u t i o n  a n d  r e s p o n s i b i l i t y  
f o r  h i s  own p r o t e c t i o n  and  u n i l a t e r a l l y  impose a  



f i d u c i a r y  r e l a t i o n s h i p  on a n o t h e r  w i t h o u t  a c o n s c i o u s  
a s sumpt ion  o f  s u c h  d u t i e s  by t h e  one  s o u g h t  t o  b e  
h e l d  l i a b l e  a s  a f i d u c i a r y .  T h i s  i s  p a r t i c u l a r l y  
t r u e  when o n e ,  such  as M r .  Madei ra ,  i s  f u l l y  
competent  and  a b l e  t o  p r o t e c t  h i s  own i n t e r e s t s .  The 
f i n d i n g  o f  a  f i d u c i a r y  r e l a t i o n s h i p  be tween t h e  Bank 
and  M r .  Madei ra  i s  n o t  s u p p o r t e d  by s u b s t a n t i a l  
compe ten t  e v i d e n c e .  

I d .  a t  695-96, 640 P.2d a t  1243-44. - 

Cases  d e c i d e d  by F l o r i d a  c o u r t s  a l s o  show t h a t  t h e  p r e s e n t  

case f a l l s  f a r  s h o r t  o f  what  i s  r e q u i r e d  f o r  a  r e l a t i o n s h i p  o f  

t r u s t  and  c o n f i d e n c e  t o  ar ise .  C a s e s  where a  c o n f i d e n t i a l  

r e l a t i o n s h i p  w a s  found a l l  i n v o l v e d  f a r ,  f a r  more e v i d e n c e  

showing some d e g r e e  of  dependency on  one  s i d e  and  some d e g r e e  o f  

u n d e r t a k i n g  on t h e  o t h e r  s i d e  t o  a d v i s e ,  c o u n s e l ,  and  p r o t e c t  t h e  

weaker  p a r t y .  - S e e ,  e . g . ,  C r i p e  v .  A t l a n t i c  F i r s t  N a t i o n a l  Bank, 

422 So.2d 820 ( F l a .  1 9 8 2 ) ;  W i l l i s  v .  Fowle r ,  102 F l a .  35,  136 So.  

358 ( 1 9 3 1 ) ;  Quinn v .  P h i p p s ,  93 F l a .  805,  113 So. 419 ( 1 9 2 7 ) ;  

J o h n s t o n  v .  Thomas, 93 F l a .  67 ,  111 So. 541  (1927)  ; D a l e  v .  

J e n n i n g s ,  90 F l a .  234, 107 So. 175 ( 1 9 2 5 ) ;  Wi l l iamson v .  K i rby ,  

379 So.2d 693 ( F l a .  2d DCA 1 9 8 0 ) .  

I n  a n  a rms- l eng th  t r a n s a c t i o n ,  t h e r e  i s  no d u t y  on  e i t h e r  

p a r t y  t o  ac t  f o r  t h e  b e n e f i t  o r  p r o t e c t i o n  of  t h e  o t h e r  p a r t y  n o r  

t o  d i s c l o s e  f a c t s  t h a t  t h e  o t h e r  p a r t y  c o u l d  by i t s  own due 

d i l i g e n c e  have  d i s c o v e r e d .  Me tca l f  v .  Leedy, Wheeler & Co.,  140 

F l a .  149,  1 9 1  So. 690 ( 1 9 3 9 ) ;  G l a s s  v .  C r a i g ,  83 F l a .  408, 9 1  So .  

332 ( 1 9 2 2 ) .  Moreover,  t h e  f a c t  t h a t  one  p a r t y  p l a c e s  i t s  t r u s t  

i n  t h e  o t h e r  does  n o t  c r e a t e  a  c o n f i d e n t i a l  r e l a t i o n s h i p  i n  t h e  

a b s e n c e  o f  some r e c o g n i t i o n ,  a c c e p t a n c e ,  o r  u n d e r t a k i n g  o f  t h e  

d u t i e s  o f  a f i d u c i a r y  on  t h e  p a r t  o f  t h e  o t h e r  p a r t y .  H a r r i s  v .  

Zeuch, 103  F l a .  183 ,  137 So. 135 ( 1 9 3 1 ) .  

I n  George E .  S e b r i n g  Co. v .  S k i n n e r ,  100 F l a .  315, 129 So .  

759 ( 1 9 3 0 ) ,  a s e l l e r - m o r t g a g e e  a g r e e d  t o  p u t  a c e r t a i n  p r o v i s i o n  

i n  a mor tgage  b u t  d i d  n o t  do  s o .  The pu rchase r -mor tgagor  d i d  n o t  

r e a d  t h e  mor tgage  b u t  s i g n e d  it r e l y i n g  on t h e  m o r t g a g e e ' s  

a s s u r a n c e .  A c o n f i d e n t i a l  r e l a t i o n s h i p ,  t r u s t  and  r e l i a n c e  w e r e  

a l l e g e d .  T h i s  C o u r t  o b s e r v e d  and  conc luded  a s  f o l l o w s :  

[ I l t  seems t o  u s  t h a t  t h e  c i r c u m s t a n c e s  a v e r r e d  i n  
t h e  answer  i n  c o n n e c t i o n  w i t h  t h i s  t r a n s a c t i o n  w e r e  
n o t  such  as t o  e x c u s e  t h e  d e f e n d a n t  t h r o u g h  i t s  



o f f i c e r  from guard ing  t h e  company's i n t e r e s t  by 
merely r e a d i n g  t h e  paper  and check ing  i t s  p r o v i s i o n s .  
The o f f i c e r  of t h e  d e f e n d a n t  company n o t w i t h s t a n d i n g  
h i s  excuse  t h a t  he  was busy was n o t  r e l i e v e d  from t h e  
d u t y  of p r o t e c t i n g  h i s  company's i n t e r e s t .  And t h e  
averments  of t h e  answer w e r e  n o t  s o  c l e a r  a s  t o  -- 
S k i n n e r ' s  f a l s e  s t a t e m e n t s  and f r a u d u l e n t  purposes  i n  - - 

t h i s  b e h a l f  a s  t o  c r e a t e  i n  t h e  o t h e r  t h a t  s t a t e  o f  -- -- 
c o n f i d e n c e  and r e p o s e  a s  t o  r e n d e r  t h e  d o i n s  of a n  

L < 

o r d i n a r i l y  p r u d e n t  t h i n g  seemingly unnecessa ry .  

While it i s  t r u e  t h a t  one canno t  by a  f a l s e  
r e p r e s e n t a t i o n  induce  c a r e l e s s n e s s  upon a n o t h e r ' s  
p a r t  i n  t h e  m a t t e r  of  s i g n i n g  p a p e r s  and t h e n  p r o f i t  
by such n e g l i g e n c e ,  t h e  p o l i c y  of t h e  law i s  t h a t  he 
who w i l l  n o t  r e a s o n a b l y  guard  h i s  own i n t e r e s t  when 
h e  h a s  r e a s o n a b l e  o p p o r t u n i t y  t o  do  s o ,  and t h e r e  i s  
no c i rcumstance  r e a s o n a b l y  c a l c u l a t e d  t o  d e t e r  him 
from improving such o p p o r t u n i t y ,  must t a k e  t h e  
consequences .  Where t h e r e  i s  such i n a t t e n t i o n  
amounting t o  g r o s s  c a r e l e s s n e s s  on t h e  one s i d e  and 
miss ta tement  upon t h e  o t h e r  and b u t  f o r  t h e  former 
t h e  l a t t e r  would n o t  b e  e f f e c t i v e  and l o s s  o c c u r s  t o  
t h e  i n e x c u s a b l y  n e g l i g e n t  one ,  he  i s  r e m e d i l e s s .  
"Not because  t h e  wrongdoer can  p l e a d  h i s  own 
wrongdoing a s  a n  excuse  f o r  n o t  making r e p a r a t i o n ,  
b u t ,  f i r s t ,  because  t h e  consequences a r e  a t t r i b u t a b l e  
t o  i n e x c u s a b l e  i n a t t e n t i o n  of t h e  i n j u r e d  p a r t y ;  and 
second,  because  t h e  c o u r t  w i l l  n o t  p r o t e c t  t h o s e  who, 
w i t h  f u l l  o p p o r t u n i t y  t o  do  s o ,  w i l l  n o t  p r o t e c t  
themse lves . "  See S tandard  Mfg. Co. v.  S l o t ,  1 2 1  W i s .  
1 4 ,  98 N . W .  923, 927, 105 Am. S t .  Rep. 1016; P a r k e r  
v .  P a r r i s h ,  18 Ga. App. 258, 89 S.E. 381. 

I d .  a t  322-23, 129 So. a t  761-62 (emphasis  a d d e d ) .  While t h e  - 
c o u r t s  of F l o r i d a  today  would p robab ly  n o t  be  a s  t o l e r a n t  of 

a c t u a l  f a l s e  s t a t e m e n t s  a s  t h e  Sk inner  c o u r t ,  on t h e  q u e s t i o n  of 

what it t a k e s  t o  c r e a t e  a  r e l a t i o n s h i p  of  t r u s t  and c o n f i d e n c e ,  

S k i n n e r  and H a r r i s  v .  Zeuch a r e  s t i l l  good law. 

I n  t h e  p r e s e n t  c a s e ,  t h e  Cour t  re l ies  on e v i d e n c e  of  two 

b r i e f  u t t e r a n c e s  on t h e  p a r t  of  t h e  b a n k ' s  employee, R i f f e l ,  a s  

grounds f o r  f i n d i n g  a  r e l a t i o n s h i p  of t r u s t  and c o n f i d e n c e  and 

r e s u l t a n t  f i d u c i a r y  d u t i e s .  

There was n o t h i n g  t o  show t h a t  t h e  bank under took t o  

p r o v i d e  inves tment  a d v i c e  t o  l o a n  cus tomers .  R i f f e l  was a  l o a n  

o f f i c e r ,  n o t  a n  inves tment  a d v i s e r .  The f a c t  t h a t  R i f f e l  t o l d  

Hooper t h a t  H o s n e r ' s  i n v e s t m e n t s  w e r e  "sound" i s  no b a s i s  f o r  

h o l d i n g  t h e  bank a c c o u n t a b l e  a s  a  f i d u c i a r y .  Moreover t h e r e  i s  

no c o n n e c t i o n  between R i f f e l ' s  comment, made a t  t h e  t i m e  of a n  

e a r l i e r  l o a n  t r a n s a c t i o n ,  and D r .  Hooper ' s  a c t i o n  i n  borrowing 

more money t o  p l a c e  w i t h  Hosner a t  Hosner ' s  r e q u e s t .  R i f f e l  had 

no way of knowing what would b e  done w i t h  t h e  new l o a n  p r o c e e d s .  



I n  any event  D r .  Hooper could no t  reasonably have been looking t o  

t h e  bank ' s  loan o f f i c e r  f o r  adv ice ,  counse l ,  and p r o t e c t i o n  on 

investment ma t t e r s  based on t h e  one comment i n  evidence.  A t  

l e a s t ,  t h e r e  was no t  t h e  kind of j u s t i f i a b l e  r e l i a n c e  t h a t  would 

be  necessary i n  o rde r  t o  f i n d  t h a t  t h e r e  was a  r e l a t i o n s h i p  of 

t r u s t  and conf idence.  

The f a c t  t h a t  R i f f e l  t o l d  D r .  Booper t h a t  Hosner 's  

investments  had been approved by t h e  IRS c a r r i e s  no weight.  

Aside from t h e  f a c t  t h a t  it i s  c l e a r  n e i t h e r  R i f f e l  nor t h e  bank 

undertook t o  provide tax-law adv ice ,  t h e  words were nothing more 

than  a  s ta tement  t h a t  Hosner ' s  investments  had been determined t o  

be e f f e c t i v e  a s  t a x  s h e l t e r s .  There was no op in ion  given a s  t o  

whether they were good investments .  That an investment i s  s e t  up 

t o  enable  t h e  money inves t ed  o r  t h e  p r o f i t s  made t o  r e c e i v e  a  

f avo rab le  t a x  t rea tment  has nothing whatsoever t o  do wi th  t h e  

e n t i r e l y  s e p a r a t e  ques t ions  of whether t h e  investments  a r e  

p r o f i t a b l e  o r  even secu re .  

The major i ty  ho lds  t h a t  t h e  bank ' s  duty  of d i s c l o s u r e ,  

based on a  c o n f i d e n t i a l  r e l a t i o n s h i p ,  must be weighed a g a i n s t  i t s  

duty of c o n f i d e n t i a l i t y  t o  i t s  d e p o s i t o r .  A s  I have demonstrated 

above, t h e r e  was no r e l a t i o n  of t r u s t  and conf idence wi th  D r .  

Hooper, s o  t h e r e  was no duty of d i s c l o s u r e ,  and t h e r e f o r e  nothing 

t o  weigh. Thus i n  my view even i n  t h e  absence of a  duty  of 

c o n f i d e n t i a l i t y  t o  i t s  d e p o s i t o r ,  t h e  bank would no t  be o b l i g a t e d  

t o  d i s c l o s e  anything a t  a l l  t o  i t s  loan customer D r .  Hooper, wi th  

whom it  d e a l t  i n  an arm's- length t r a n s a c t i o n .  There being 

nothing t o  weigh i n  t h e  balance,  t h e  duty  of c o n f i d e n t i a l i t y  

obviously must p r e v a i l .  However, I d i s a g r e e  wi th  t h e  C o u r t ' s  

requirement of a  weighing on t h e  p a r t  of t h e  bank when it has  a  

c l e a r  duty  of c o n f i d e n t i a l i t y .  We l l - s e t t l ed  ca se  law d e f i n e s  t h e  

c i rcumstances  under which t h e  duty  of c o n f i d e n t i a l i t y  can be 

re laxed .  Any f u r t h e r  " s p e c i a l  c i rcumstances"  providing 

except ions  a r e  burdensome f o r  f i n a n c i a l  i n s t i t u t i o n s  because 

t h e i r  o f f i c e r s  a r e  thereby r equ i r ed  t o  p r e d i c t  what a  ju ry  w i l l  

do. 



I n  t h e  f i e l d  of p r o t e c t i n g  peop le  a g a i n s t  t h e  consequences 

o f  t h e i r  own improvidence ,  t h e r e  a r e  l i m i t s  beyond which c o u r t s  

shou ld  n o t  go. I n  t h i s  c a s e  t h i s  Cour t  has  exceeded t h o s e  

l i m i t s .  
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