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STATEMENT OF CASE AND FACTS 

Respondent was charged by a  two count information 

with burglary of a  dwelling and p e t i t  t h e f t .  The )a l l eged  of -  

fenses  occurred on June 6 ,  1984. A t  t r i a l  on October 22, 1984, 

a  jury found respondent g u i l t y  of burglary of a  dwelling and 

acqu i t t ed  respondent of grand t h e f t .  Amendments t o  t h e  sen t -  

encing guide l ines  took e f f e c t  on J u l y  1 ,  1984. Respondent was 

sentenced on November 30,  1984. The t r i a l  cour t  sentenced r e -  

spondent pursuant t o  the  amended guide l ines  which were i n  e f f e c t  

on the  d a t e  of sentencing.  

Respondent appealed h i s  sentence t o  t h e  F i f t h  D i s t r i c t  

Court of Appeal. The d i s t r i c t  cour t  of appeal reversed the  

sentencing order  of the  t r i a l  cour t  holding t h a t  the  sentencing 

a guidel ines  i n  e f f e c t  a t  t h e  time the  crime was committed cont ro l -  

l e d  respondent 's  sentencing and r e l y i n g  upon cases  suggest ing 

t h a t  app l i ca t ion  of the  amended guide l i n e s  t o  of fenses  occurr ing 

p r i o r  t o  t h e i r  e f f e c t i v e  da te  i s  a  v i o l a t i o n  of t h e  - ex pos t  f a c t o  

doc t r ine  of t h e  F lo r ida  and United S t a t e s  c o n s t i t u t i o n s .  



SUMMARY OF ARGUMENT 

The dec is ion  of the  F i f t h  D i s t r i c t  Court of Appeal 

express ly  construes a  provis ion  of t h e  f e d e r a l  and s t a t e  con- 

s t i t u t i o n  and i s  i n  express and d i r e c t  c o n f l i c t  with o the r  

dec is ions  of t h i s  honorable c o u r t .  A s  such, t h i s  cour t  should 

exe rc i se  i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n  t o  review t h a t  dec is ion .  



POINT I 

THIS COURT SHOULD EXERCISE ITS 
DISCRETIONARY JURISDICTION TO 
REVIEW THE DECISION OF THE DISTRICT 
COURT OF APPEAL WHICH EXPRESSLY 
CONSTRUES PROVISIONS OF THE FLORIDA 
AND UNITED STATES CONSTITUTION. 

ARGUMENT 

On November 30, 1984, the trial court sentenced the 

respondent pursuant to the amended sentencing guidelines which 

were in effect at the time of sentencing. See, The Florida Bar: 

Amendment to Rule of Criminal Procedure - (3.701, 9.988 - Sent- 
encing Guidelines, 451 So.2d 824 (Fla. 1384). The offense for 

which respondent was convicted occurred on June 6, 1984. The 

amended sentencing guidelines became effective July 1, 1984. 

See, Ch. 84-328, Laws of Fla. The Fifth District Court of - 

Appeal reversed the sentence, holding that the sentencing guide- 

lines in effect at the time the crime was committed controlled 

and relying upon cases suggesting to an offense which occurred 

prior to the amendment is a violation of the - ex post facto 

doctrine of the United States and Florida Constitutions. - See, 

Art. I, S13, U.S. Const. and Art. I, 510, Fla. Const. 

Petitioner contends that the Fifth District Court of 

Appeal, in reversing the sentence imposed by the trial court, 

erroneously construed provisions of the Florida and United States 

Constitutions. This court has jurisdiction pursuant to Article 

V, Section 3(b)(3), Florida Constitution, and Florida Rule of 

Appellate Procedure 9.030 (a) (2) (A) (ii) . 



POINT I1 

THIS COURT SHOULD EXERCISE ITS DISCRE- 
TIOIIARY JURISDICTION TO REVIEW THE DE- 
CISION OF THE DISTRICT COURT OF APPEAL 
WHICH EXPRESSLY AND DIRECTLY CONFLICTS 
WITH DECISIONS OF THIS COURT ON THE 
SAME QUESTION OF LAM. 

ARGUMENT 

In  revers ing  t h e  sentence imposed by t h e  t r i a l  cour t  

below, the  F i f t h  D i s t r i c t  Court of Appeal he ld  t h a t  sentencing 

guide l ines  adopted a f t e r  the commission of respondent 's  offenses  

could not  be used t o  c a l c u l a t e  the recommended range f o r  sen- 

tencing and sentenced respondent. The dec is ion  of t h e  d i s t r i c t  

court  of appeal c o n f l i c t s  with the  same po in t  of law decided by 

t h i s  cour t  i n  Mav v .  F lo r ida  Parole  and Probation Commission. 

435 So.2d 834 (.Fla. 1983), and the  dec is ion  of t h i s  cour t  i n  

Lee v .  S t a t e ,  294 So.2d 305 (F la .  1974). 

In  May,  May was serv ing  a  p r i son  sentence f o r  s e v e r a l  

fe lony convic t ions .  His paro le  r e l e a s e  d a t e  (PPRD) was o r i g i n a l -  

l y  s e t  f o r  Ju ly  31,  1984. On May 30, 1981, May was convicted 

of an offense while s t i l l  i n  p r i son .  Based upon t h i s  convic t ion ,  

t h e  Parole  Commission using h i s  present  and previous convict ions 

r eca lcu la ted  h i s  PPRD based upon new paro le  guide l ines  adopted 

September 10, 1981. His new PPRD was October 4 ,  1994, an ex- 

tens ion  of almost t e n  (10) years  beyond h i s  o r i g i n a l  PPRD. 

On appeal t o  t h i s  c o u r t ,  May contended t h a t  t h e  pa ro le  

d a t e  gu ide l ine  adopted a f t e r  t h e  commission of h i s  inpr i son  of -  

fense could no t  be used t o  r e c a l c u l a t e  h i s  PPRD f o r  t h a t  of fense  

a and t h a t  doing so was an uncons t i tu t iona l  app l i ca t ion  of more 



s t r i n g e n t  gu ide l ines .  This cour t  disagreed and approved a p p l i -  

c a t i o n  of the  new guide l ines  saying:  

. . . [Wlhere a  pr i soner  can e s t a b l i s h  no 
more than a  tenuous expectancy regarding 
probable punishment under t h e  law e x i s t -  
ing  a t  the  time of h i s  of fense  i t  becomes 
d i f f i c u l t  o r  impossible t o  e s t a b l i s h  ( a  
c r i t i c a l  ex  pos t  f a c t o  elemaht) . . .  t h a t  
t h e  r e t r o s p e c t i v e l y  appl ied  law disad-  
vantages t h e  offender  a f f e c t e d  by i t .  

S imi la r ly ,  i n  the  i n s t a n t  case ,  respondent has  a t  b e s t  

nothing more than a  tenuous expectancy regarding h i s  punishment 

under t h e  sentencing gu ide l ines .  The sentencing guide l ines  a r e  

sub jec t  t o  amendment from year  t o  y e a r ,  s e c t i o n  921.001(4) (b) , 

Flor ida  S t a t u t e s  (9184), and a  t r i a l  cour t  i s  no t  requi red  t o  

inform a defendant p r i o r  t o  sentencing t h a t  i t  in tends  t o  de- 

a p a r t  from the  recommended sentence and t h e  reasons the re fo re .  

Mincey v .  S t a t e ,  460 So. 2d 396 ( F l a .  1st DCA 1984) . The de- 

c i s i o n  of the  d i s t r i c t  cour t  of appeal d i r e c t l y  c o n f l i c t s  with 

t h i s  p r i n i c p l e  of law. 

I n  Lee, supra ,  t h i s  cour t  s t a t e d :  

I f  the  subsequent s t a t u t e  merely re-enacted 
the  previous penal ty provis ion  without i n -  
c reas ing  any penal ty provis ion  which could 
have been imposed under the  s t a t u t e  i n  e f -  
f e c t  a t  t h e  time of the  commission ofi: the 
o f fense ,  then t h e r e  could be no a p p l i c a t i o n  
of a  subsequent penal ty  provis ion  which 
would do v io lence  t o  t h e  concept of an ex 
pos t  f a c t o  law. (Emphasis i n  t h e  o r i g i n a l ) ,  
294 So.2d a t  307. 

The amendments t o  t h e  sentencing guide l ines  merely 

change the  procedure f o r  a r r i v i n g  a t  a recommended guide l ines  

a sentence.  Thus, t h e r e  i s  no ex pos t  f a c t o  a p p l i c a t i o n  of t h e  

amended guide l ines  t o  the  respondent,  s i n c e  t h e  penal ty pro- 



v i s i o n s  f o r  offenses  proscr ibed  by genera l  law have not  i n -  

c reased .  Addi t ional ly ,  even though i t  may work t o  the  d i s -  

advantage of a  defendant,  a  procedural change i s  not  - ex pos t  

f a c t o .  Dobbert v .  F lo r ida ,  432 U.S. 282, 293, 97 S .Ct .  2290, 

2298, 53 L.Ed.2d 344 (1977); Hopt v .  Utah, 110 U.S. 574, 4  S .Ct .  

202, 28 L.Ed. 262, n.12 (1884). 

Since the  dec is ion  i n  the  i n s t a n t  case c o n f l i c t s  wi th  

the r u l e s  of law s e t  f o r t h  i n  May, supra ,  and Lee, supra ,  t h i s  

cour t  has  j u r i s d i c t i o n .  1 

L To t h i s  w r i t e r ' s  knowledge, t h i s  i s s u e  i s  present  i n  pending 
p e t i t i o n s  f o r  d i sc re t ionary  review i n  t h e  cases of S t a t e  v .  M i l l e r ,  
Case No. 67,276; S t a t e  v .  Mott, Case No. 67,278; S t a t e  v .  F l e t c h e r ,  
Case No. 67,275; S t a t e  v .  Moore, Case No. 67,281; S t a t e  v .  Taylor ,  
Case No. 67,605; S t a t e  v .  G r i f f i n ,  Case No. 67,713. 



CONCLUSION 

Based on the  above and foregoing arguments and 

a u t h o r i t i e s  presented h e r e i n ,  t h e  court  should exe rc i se  i t s  

d i sc re t ionary  j u r i s d i c t i o n  favorhbly and review t h e  dec is ion  

of the  F i f t h  D i s t r i c t  Court of Appeal. 
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