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I N  THE SUPREME COURT OF FLORIDA 

STATE OF FLORIDA, 

P e t i t i o n e r ,  1 
1 

V S .  

JESSE JAMES TISDALE, ) 

Respondent.  ) 
) 

CASE NO. 67,787 

RESPONDENT'S BRIEF ON JURISDICTION 

SUMMARY OF ARGUMENT 

Respondent a g r e e s  t h a t  t h e  F i f t h  D i s t r i c t  C o u r t ' s  de- 

c i s i o n  i n  t h i s  c ause  d i d  c i t e  cases sugges t i ng  r e l i a n c e  on t h e  

ex  p o s t  f a c t o  d o c t r i n e  o f  t h e  Uni ted  S t a t e s  and F l o r i d a  Cons t i t u -  -- 

t i o n .  Respondent r e s p e c t f u l l y  con tends  t h a t  t h e  d e c i s i o n  i n  h i s  

case i s  n o t  i n  c o n f l i c t  w i t h  t h e  d e c i s i o n s  of  t h i s  Cour t  c i t e d  

h e r e i n .  



ARGUMENT 

WHETHER THIS COURT SHOULD EXERCISE 
ITS DISCRETIONARY JURISDICTION TO 
REVIEW THE DECISION OF THE DISTRICT 
COURT OF APPEAL I N  THIS CASE. 

I n  i t s  j u r i s d i c t i o n a l  b r i e f  t h e  S t a t e  sugges t s  two 

bases  f o r  d i s c r e t i o n a r y  review i n  t h i s  ca se .  A s  t o  t h e  S t a t e ' s  

P o i n t  I ,  Respondent a r g r e e s  t h a t  t h e  F i f t h  D i s t r i c t  Court  i n  i t s  

d e c i s i o n  of t h i s  c a s e  d i d  c i t e  c a s e s  sugges t ing  r e l i a n c e  on t h e  

ex p o s t  f a c t o  d o c t r i n e  of t h e  United S t a t e s  and F l o r i d a  Cons t i tu -  -- 

t i o n .  See,  A r t .  I ,  § l o ,  U.S. Const.  and A r t .  I ,  § l o ,  Fla .Const .  - 

The D i s t r i c t  Court  d i d  n o t  d i r e c t l y  c i t e  t h e s e  c o n s t i t u t i o n a l  pro- 

v i s i o n s .  

A s  f o r  t h e  S t a t e ' s  P o i n t  11, Respondent contends t h e  

D i s t r i c t  C o u r t ' s  d e c i s i o n  i s  n o t  i n  d i r e c t  c o n f l i c t  wi th  May v.  

F l o r i d a  Pa ro l e  and Proba t ion  Commission, 435 So.2d 834 ( F l a .  1983) .  

o r  Lee v.  S t a t e ,  294 So.2d 305 ( F l a .  1974) .  I n  Respondent 's  c a s e  

t h e  t r i a l  c o u r t  d i d  n o t  f i n d  c l e a r  and convincing reasons  t o  d e p a r t  

from t h e  sen tenc ing  g u i d e l i n e s .  Therefore  Respondent had much 

more than  a  "tenuous expectancy r ega rd ing  probable  punishment". 

He i n  f a c t  had a  l e g a l  r i g h t  t o  be sentenced w i t h i n  t h e  guide- 

l i n e  range.  When t h e  g u i d e l i n e s  were amended subsequent t o  t h e  

commission of h i s  o f f e n s e  t h e  quantum of punishment which could be 

imposed was d i r e c t l y  i nc reased .  A t  t h e  t ime Respondent committed 

t h i s  cr ime,  Committee Note (d )  ( 1 2 )  t o  F l o r i d a  Rule of Criminal  Pro- 

cedure  3.701 provided i n  r e l e v a n t  p a r t :  

I f  a  s p l i t  sen tence  i s  imposed ( i . e . ,  
a  combination of s t a t e  p r i s o n  and pro- 
b a t i o n  s u p e r v i s i o n ) ,  t h e  i n c e r c e r a t i v e  
p o r t i o n  imposed s h a l l  n o t  be l e s s  t han  
t h e  minimum of t h e  g u i d e l i n e  range ,  and 
t h e  t o t a l  s a n c t i o n  imposed cannot  exceed 
t h e  maximum g u i d e l i n e  range.  



That  r u l e  was subsequen t ly  amended, e f f e c t i v e  J u l y  1, 1984. The 

F l o r i d a  Bar: Amendment t o  Rules  o f  Cr imina l  Procedure  (3 .701,  

3.988-Sentencing Gu ide l i ne s )  , 451 So. 2d 824 ( F l a .  1984) ; Ch. 84- 

328, Laws o f  F l o r i d a .  Committee Note (d)  ( l 2 ) ,  now r eads :  

I f  a  s p l i t  s en t ence  i s  imposed ( i . e . ,  
a  combinat ion  of s t a t e  p r i s o n  and pro-  
b a t i o n  s u p e r v i s i o n ) ,  t h e  i n c a r c e r a t i v e  
p o r t i o n  imposed s h a l l  n o t  be l e s s  t h a n  
t h e  minimum of  t h e  g u i d e l i n e  r ange ,  nor  
exceed t h e  maximum of  t h e  range .  The - 
t o t a l  s a n c t i o n  ( i n c a r c e r a t i o n  and proba- 
t i o n )  s h a l l  n o t  exceed t h e  t e r m  p rov ided  
by g e n e r a l  law. 

(emphasis  added ) .  
Th i s  r u l e  change d i r e c t l y  i n c r e a s e s  t h e  t o t a l  s a n c t i o n  

which may be imposed i n  c a s e s  where d e p a r t u r e  from t h e  g u i d e l i n e s  

i s  i n a p p r o p r a i t e .  The re fo r e  Respondent con tends  t h e  d e c i s i o n  i n  

h i s  c a s e  i s  d i s t i n g u i s h a b l e  from May, - s u p r a ,  and L e e ,  s up ra .  



CONCLUSION 

R e s p o n d e n t  reques ts  t h a t  t h i s  H o n o r a b l e  C o u r t  d e c l i n e  

t o  exercise j u r i s d i c t i o n  i n  t h i s  cause. 
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