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STATEMENT OF THE CASE AND OF THE FACTS 

Respondent w a s  charged by a two count informat ion wi th  burg- 

l a r y  of a dwel l ing and p e t i t  t h e f t  (R 211). The a l l e g e d  of fenses  

occurred on June 6 ,  1984. A t  t h e  t ime  respondent committed these  

cr imes,  Committee Note (d)(12)  t o  F l o r i d a  Rule of Criminal Pro- 

cedure 3.701,  provided i n  r e l e v a n t  p a r t :  

I f  a s p l i t  sen tence  i s  imposed ( i . e . ,  a 
combination o f  s t a t e  p r i s o n  and proba t ion  
s u p e r v i s i o n ) ,  t h e  i n c a r c e r a t i v e  p o r t i o n  
imposed s h a l l  no t  be  l e s s  than t h e  mini-  
mum of t h e  g u i d e l i n e  range ,  and t h e  t o t a l  
s a n c t i o n  imposed cannot exceed t h e  maxi- 
mum g u i d e l i n e  range .  

That r u l e  w a s  subsequent ly  amended on J u l y  1 ,  1984. 

Committee Note (d)(12)  now reads :  

I f  a s p l i t  sen tence  i s  imposed ( i . e . ,  a 
combination of s t a t e  p r i s o n  and proba t ion  
s u p e r v i s i o n ) ,  t h e  i n c a r c e r a t i v e  p o r t i o n  
imposed s h a l l  n o t  be  l e s s  than t h e  mini-  
mum of t h e  g u i d e l i n e s  range ,  nor exceed 
t h e  maximum of  t h e  range .  The t o t a l  sanc- 
t i o n  ( i n c a r c e r a t i o n  and proba t ion)  s h a l l  
n o t  exceed t h e  term provided by gene ra l  
law. 

A t  t r i a l  on October 27, 1984, a j u ry  found respondent g u i l t y  

of  burg la ry  of a dwel l ing and a c q u i t t e d  him of  grand t h e f t  (R 179) .  

Respondent was sentenced on November 30, 1984. The recommended 

g u i d e l i n e s  sen tence  w a s  "community c o n t r o l  o r  12-30 months i n -  

c a r c e r a t i o n  (R 237). Respondent w a s  sentenced,  pursuant  t o  t h e  

amended g u i d e l i n e s  which were i n  e f f e c t  a t  t h e  t i m e  of  sen tenc ing ,  

t o  30 months i n  p r i s o n  followed by f i v e  (5) yea r s  proba t ion  (R 205- 

Respondent appealed h i s  sen tence  t o  t h e  F i f t h  D i s t r i c t  Court 

of  Appeal (R 245). The d i s t r i c t  c o u r t  of  appeal  r eve r sed  t h e  



sentence of t he  t r i a l  cou r t ,  agreeing w i th  respondent 's  conten- 

t i o n  t h a t  he was e n t i t l e d  t o  be sentenced according to  the  guide- 

l i n e s  i n  e f f e c t  a t  t he  time t h e  offenses were committed, r a t h e r  

than under t he  amended guidel ines which were i n  e f f e c t  a t  t he  time 

of h i s  sentencing (App . A) . 
P e t i t i o n e r  f i l e d  a timely no t i c e  of appeal and t h i s  cour t  

accepted j u r i s d i c t i o n .  



SUMMARY OF ARGUMENT 

The sentencing guidel ines  a r e  procedural r u l e s  designed t o  

guide c i r c u i t  judges i n  t h e i r  use  of d i s c r e t i o n  i n  sentencing 

throughout F lo r ida .  They were not  intended t o  usurp j u d i c i a l  

d i s c r e t i on .  Since a defendant can demonstrate nothing more than 

a tenuous expectancy regarding h i s  punishment under t he  guide- 

l i n e s ,  a c r i t i c a l  element of the - ex post  f a c to  doct r ine  ( t h a t  

the  r e t r o spec t i ve ly  appl ied  law disadvantages the  offender  by 

increas ing  t h e  punishment prescr ibed f o r  t he  offense)  cannot be 

es tab l i shed .  



POINT ON APPEAL 

THE APPLICATION OF THE SENTENCING GUIDE- 
LINES I N  EFFECT AT THE TIME OF SENTENCING 
IS CONSISTENT WITH THE EX POST FACT0 
CLAUSES OF THE FLORIDA ANDUNITED STATES 
CONSTITUTIONS. 

ARGUMENT 

I n  holding t h a t  the  sentencing guidel ines  a t  the  time of 

the  offenses were committed, r a t h e r  than a t  the  time of senten- 

c ing ,  were the  app l i cab le  guidel ines  under which respondent was 

requi red  t o  be sentenced, t h e  F i f t h  D i s t r i c t  Court of Appeal, i n  

r e ly ing  on i t s  decis ions i n  Joyce v .  S t a t e ,  466 So.2d 433 (Fla .  

5 th  DCA 1985) and Hurst v .  S t a t e ,  474 So.2d 280 (Fla .  5 th  DCA 

1985), e f f e c t i v e l y  he ld  t h a t  t o  do otherwise would v i o l a t e  t he  

ex pos t  f a c to  clauses of the  F lo r ida  and United S t a t e s  Consitu- - 

t i o n s  . P e t i t i o n e r  r e spec t fu l l y  d isagrees .  

The United S t a t e s  Supreme Court has held t h a t  i n  order  f o r  

a law t o  be forbidden as  ex po0st f a c t o ,  the  law must be cr iminal  - 
o r  penal i n  na ture ;  i t  must apply t o  events occurr ing before i t s  

enactment (be re t rospec t ive )  and, i t  must disadvantage the  o f -  

fender a f f ec t ed  by i t ,  t h a t  i s ,  i t  must increase  the  punishment 

prescribed f o r  the  of fense .  Weaver v .  Graham, 450 U.S. 24, 101 

S.Ct.  960, 67 L.Ed.2d 1 7  (1981); Paschal v .  Wainwright, 738 F.2d 

1173 (11th C i r .  1984). This cour t  has recognized these  c r i t i c a l  

elements i n  May v .  F lo r ida  Parole  -- and Probation Commission, 435 

So.2d 834 (Fla .  1983). 

I n  M a y ,  May was serv ing a p r i son  sentence f o r  severa l  felony 

convic t ions .  His parole  r e l e a s e  da te  (PPRD) was o r i g i n a l l y  s e t  

f o r  Ju ly  31, 1984. On May 30, 1981, May was convicted of an 



o f f e n s e  wh i l e  s t i l l  i n  p r i s o n .  Based upon t h i s  c o n v i c t i o n ,  t h e  

P a r o l e  Commission, u s ing  h i s  p r e s e n t  and prev ious  c o n v i c t i o n s ,  

r e c a l c u l a t e d  h i s  PPRD based  upon new p a r o l e  g u i d e l i n e s  adopted 

September 10 ,  1981. H i s  new PPRD w a s  October 4 ,  1994, an ex- 

t e n s i o n  of almost  t e n  y e a r s  beyond h i s  o r i g i n a l  PPRD. 

On appea l  t o  t h i s  c o u r t ,  May contended t h a t  t h e  p a r o l e  d a t e  

g u i d e l i n e s  adopted a f t e r  t h e  commission of  h i s  i n  p r i s o n  o f f e n s e  

could n o t  b e  used t o  r e c a l c u l a t e  h i s  PPRD f o r  t h a t  o f f e n s e  and 

t h a t  doing s o  w a s  an  u n c o n s t i t u t i o n a l  a p p l i c a t i o n  o f  more s t r i n g -  

e n t  g u i d e l i n e s  say ing :  

. . . [Wlhere a p r i s o n e r  can e s t a b l i s h  no 
more than  a tenuous expectancy r ega rd ing  
probable  punishment under t h e  l a w  e x i s t i n g  
a t  t h e  t ime of  h i s  o f f e n s e ,  i t  becomes d i f -  
f i c u l t  o r  imposs ib le  t o  e s t a b l i s h  ( a  c r i t i -  
c a l  ex p o s t  f a c t o  element)  . . . t h a t  t h e  
r e t r 6 F p e c t i v e l y p p l i e d  l a w  disadvantages  
t h e  o f f ende r  a f f e c t e d  by i t .  

403 So.2d a t  836. 

S i m i l a r l y ,  i n  t h e  i n s t a n t  c a s e ,  respondent  has ,  a t  b e s t ,  

no th ing  more than  a tenuous expectancy r ega rd ing  h i s  punishment 

under t h e  s en t enc ing  g u i d e l i n e s .  The sen tenc ing  g u i d e l i n e s  a r e  

s u b j e c t  t o  amendment f r o m y e a r  t o  y e a r .  § 921.001(4) (b) ,  F l a .  

S t a t .  (1984) . A t  t h e  t ime of h i s  o f f e n s e ,  respondent w a s  on 

n o t i c e  t h a t  t h e  Sentencing Guidel ines  Law re se rved  t h e  r i g h t  of  

t h e  Sentencing Commission t o  p e r i o d i c a l l y  e v a l u a t e  t h e  g u i d e l i n e s  

and recommend changes on a cont inu ing  b a s i s .  § §  921.001(1) and 

( 3 ) ,  F l a .  S t a t .  (1983).  A s  a r e s u l t ,  respondent w a s  g iven f a i r  

warning t h a t  t h e  g u i d e l i n e s  under which a recommended sen tence  

would b e  determined were s u b j e c t  t o  change and t h a t  h i s  s en t ence  

would b e  s u b j e c t  t o  j u d i c i a l  d i s c r e t i o n .  A t r i a l  c o u r t  i s  n o t  



t o  inform a defendant p r i o r  t o  sen tenc ing  t h a t  i t  in t ends  t o  de- 

p a r t  from t h e  recommended sen tence  and t h e  reasons  t h e r e f o r e .  

Mincey v .  S t a t e ,  460 So. 2d 396 (F la .  1st DCA 1984).  The c o n s t i -  

t u t i o n  d e a l s  w i th  subs tance ,  n o t  shadows. Weaver, supra ,  450 So. 

2d 32 & 11.15, 101 S .Ct .  a t  965 & n .15 .  Respondent's only sub- 

s t a n t i v e  guaran tee  w a s  t h a t  t h e  c o u r t  could n o t  sen tence  him 

above t h e  maximum pena l ty  provided by l a w .  Respondent" r i g h t  

t o  appea l  a  sen tence  depa r t ing  from t h e  g u i d e l i n e s  i n  e f f e c t  a t  

t h e  t i m e  o f  s en tenc ing ,  remains una f fec t ed  by t h e  amended guide- 

l i n e s .  

I n  Lee v .  S t a t e ,  294 So.2d 305 ( F l a .  1974),  t h i s  c o u r t  

s t a t e d :  

I f  t h e  subsequent s t a t u t e  merely r eenac ted  
t h e  previous  pena l ty  p r o v i s i o n  wi thout  i n -  
c r e a s i n g  any pen;l tydprov;s i on  which could 
have been Impose un er t e s t a t u t e  i n  e f -  
f e c t  a t  t h e  t ime of  t h e  commission of  t h e  
o f f e n s e ,  then  t h e r e  could be no a p p l i c a t i o n  
of a subsequent pena l ty  p rov i s ion  which would 
do v io l ence  t o  t h e  concept of an ex  o s t  f a c t c  
l a w .  (Emphasis i n  t h e  o r i g i n a l )  , 2 9  So .= 
307. 

E- 
Since t h e  amended sen tenc ing  g u i d e l i n e s  have no e f f e c t  on t h e  

pena l ty  p rov i s ions  p re sc r ibed  f o r  t h e  v i o l a t i o n  of  t h e  va r ious  

c r i m i n a l  s t a t u t e s ,  t h e r e  i s  no e x  p o s t  f a c t o  v i o l a t i o n .  - 
The sen tenc ing  g u i d e l i n e s  do no t  e s t a b l i s h  a s u b s t a n t i v e  

r i g h t  i n  beha l f  o f  a defendant ,  r a t h e r ,  they e s t a b l i s h  guide- 

l i n e s  f o r  judges .  A s  i s  e x p l i c i t l y  po in ted  ou t  i n  t h e  g u i d e l i n e s ,  -- 
"the purpose of  sen tenc ing  g u i d e l i n e s  i s  t o  e s t a b l i s h  a  uniform 

s e t  of s tandards  t o  gu ide  t h e  sen tenc ing  judge i n  t h e  sen tence  

decision-making p rocess .  " F l a .  R .  C r i m .  P . 3.701 (b) . (Emphasis 

a s u p p l i e d ) .  They were n o t  in tended t o  usurp j u d i c i a l  d i s c r e t i o n .  



Fla .  R.  C r i m .  P .  3.701(b) (6 ) .  The amendments t o  t h e  guide l ines  

merely change t h e  procedure f o r  determining a recommended sen- 

tence,  n o t  r equ i r ing  t h e  a p p l i c a t i o n  of the  - ex pos t  f a c t o  doc- 

t r i n e .  S t a t e  v .  Jackson, 478 So.2d 1054 (Fla .  1985). Even 

though i t  may work t o  t h e  disadvantage of a defendant,  a pro- 

cedura l  change i s  not  - ex pos t  f a c t o .  Dobbert v .  F lo r ida ,  432 

U.S. 282, 293, 97 S .Ct .  2290, 2298, 53 L.Ed.2d 344 (1977); 

Hopt v .  Utah, 110 U.S. 574, 4 S.Ct .  202, 28 L.Ed. 262, n .  12 

(1884). 



Based on t h e  arguments and a u t h o r i t i e s  presented h e r e i n ,  

p e t i t i o n e r  r e s p e c t f u l l y  prays t h i s  honorable cour t  r eve r se  t h e  

dec is ion  of the  D i s t r i c t  Court of Appeal, F i f t h  D i s t r i c t .  

Respectful ly  submitted,  

J I M  SMITH 
ATTORNEY GENERAL 

ASSISTANT ATTORNEY GENERAL 
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