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IN THE SUPREME COURT OF FLORIDA 

STATE OF FLORIDA, 

Petitioner, ) 
) 

VS. 

) 
JESSE JAMES TISDALE, ) 

Respondent. ) 

CASE NO. 67,787 

RESPONDENT' BRIEF OF THE MERITS 

STATEMENT OF THE CASE AND FACTS 

The respondent accepts the statement of the case and 

facts as set forth in the petitioner's initial brief on the 

merits. 



SUMMARY OF ARGUMENT 

The Fifth District Court of Appeal correctly determined 

that it was a violation of the ex post facto doctrine to retro- 

actively apply amendments to the sentencing guidelines, such as 

the one here, which effectively increased the defendant's permis- 

sible punishment. The amendment to the Committee Note to Rule 

3.701(d)(12), Florida Rules of Criminal Procedure, permitting a 

longer probationary period in a split sentence situation, consti- 

tutes a more severe punishment. 

The identical issue presented in this case is before the 

Court in State of Florida v. Alphonso Griffin, case no. 67,713. 



ARGUMENT 

THE FIFTH DISTRICT COURT OF 
APPEAL CORRECTLY DETERMINED 
THAT I T  WAS A V I O L A T I O N  OF 
THE E X  POST FACT0 DOCTRINE 
TO RETROACTIVELY APPLY AMEND- 
MENTS TO THE SENTENCING G U I D E -  
LINES WHICH EFFECTIVELY I N -  
CREASED THE QUANTUM OF PUNISH- 
MENT TO W H I C H  THE DEFENDANT 
WAS SUBJECT. 

Amendments t o  t h e  sen tenc ing  g u i d e l i n e s  which inc reased  

t h e  pe rmis s ib l e  punishment o r  which i n c r e a s e  t h e  presumptive sen- 

t ence  of a  defendant  a r e  s u b s t a n t i v e  changes and cannot  be app l i ed  

r e t r o a c t i v e l y  t o  o f f e n s e s  committed p r i o r  t o  t h e i r  enactment.  

Such an a p p l i c a t i o n  i s  a  v i o l a t i o n  of t h e  ex p o s t  f a c t o  d o c t r i n e  

and v i o l a t e s  A r t i c l e  I ,  Sec t ion  9,  of t h e  Uni tes  S t a t e s  Cons t i tu -  

t i o n  and A r t i c l e  I ,  Sec t ion  1 0 ,  and A r t i c l e  X ,  Sec t ion  9 ,  of t h e  

F l o r i d a  C o n s t i t u t i o n .  

The F i f t h  D i s t r i c t  Court  of Appeal accepted t h e  argument 

a s  t o  t h i s  i s s u e ,  reversed  t h e  d e f e n d a n t ' s  s en t ence ,  and remanded 

t h e  cause  f o r  r e sen tenc ing  under t h e  g u i d e l i n e s  i n  e f f e c t  a t  t h e  

t ime of t h e  commission of t h e  o f f e n s e .  T i s d a l e  v .  S t a t e ,  475 So. 

2d 1331. 

Subsequent ly ,  t h i s  Honorable Court  decided t h e  ca se  of 

S t a t e  v .  Jackson,  478 So.2d 1054 ( F l a .  1985) .  I n  Jackson,  sup ra ,  

t h e  g u i d e l i n e  amendment which was app l i ed  r e t r o a c t i v e l y  was a  

change i n  t h e  way a  p roba t ion  v i o l a t i o n  was scored.   his Court  

he ld  t h a t  t h i s  mod i f i ca t ion  was merely procedura l :  

We conclude t h a t  a  modifica-  
t i o n  i n  t h e  sen tenc ing  guide- 
l i n e p r ~ c e d u r e ~ w h i c h  changes 
how a  proba t ion  v i o l a t i o n  should 
be counted i n  determininq a  pre-  * 

sumptive s en t ence ,  i s  merely a  
p rocedura l  change, n o t  r e q u i r i n g  



the application of the ex post 
facto doctrine. 

State v. Jackson, supra at 1056 (emphasis added). 

In the wake of Jackson, the Fifth District Court of 

Appeal and the First District Court of Appeal have reluctantly 

applied Jackson to other amendments to the guidelines. In 

Wilkerson v. State, 480 So.2d 213 (FLA. 1st DCA 1985), the ~ i r s t  

District expressed doubt as to the application of Jackson to all 

guidelines changes and certified the following question as one 

of great public importance: 

WHETHER ALL SENTENCING GUIDE- 
LINES AMENDMENTS ARE TO BE 
CONSIDERED PROCEDURAL IN 
NATURE SO THAT THE GUIDELINES 
AS MOST RECENTLY AMENDED SHALL 
BE APPLIED AT THE TIME OF SEN- 
TENCING WITHOUT REGARD TO THE 
EX POST FACT0 DOCTRINE? 

Concurring in the decision, Judge Barfield expressed serious 

doubts as to Jackson's holding being legally applied to all amend- 

ments: 

. . . .I have serious concern 
with the Supreme Court construc- 
tion in Jackson which would 
characterize all sentencing guide- 
line rules as procedural and not 
substantive and which would appear 
to eliminate constitutional con- 
siderations of equal protection 
and improper applications of 
constitutionally prohibited ex 
post facto laws. One need only 
consider the disparate treatment 
between codefendants who are 
otherwise equal in the eyes of the 
court but are sentenced on separate 
days by the same or different 
judges with an intervening rule 
change that enhances the presump- 
tive guideline range. Jackson 



shou ld  n o t  be h e l d  t o  answer 
q u e s t i o n s  n o t  b e f o r e  t h e  c o u r t .  
I t  shou ld  be  l i m i t e d  t o  t h e  i s s u e  
of  a p p r o p r i a t e  r u l e  a p p l i c a t i o n  
i n  p r o b a t i o n  r e v o c a t i o n  proceed- 
i n g s .  

Wilkerson,  s u p r a .  

The responden t  submi t s  (and hopes)  t h a t  t h i s  Cour t  i n  

Jackson d i d  n o t  i n t e n d  t o  a l l o w  r e t r o a c t i v e  a p p l i c a t i o n  of - a l l  

amendments t o  t h e  g u i d e l i n e s ,  b u t  t h a t  t h e  o p i n i o n ,  a s  Judge 

B a r f i e l d  s u g g e s t s ,  shou ld  be l i m i t e d  t o  t h e  i s s u e  o f  t h e  proce-  

d u r e  i n  which p r o b a t i o n  v i o l a t i o n s  a r e  counted.  

The p e t i t i o n e r  i n  i t s  m e r i t  b r i e f  s u g g e s t s  t h a t  a n  

amendment t o  t h e  s e n t e n c i n g  g u i d e l i n e s  which does  n o t  a f f e c t  t h e  

maximum s t a t u t o r y  p e n a l t y  f o r  an  o f f e n s e  does  n o t  v i o l a t e  t h e  ex  

p o s t  f a c t o  d o c t r i n e .  The s t a t e  a s s e r t s  t h a t  t h e  recommended sen- 

t e n c i n g  range  f o r  a  p a r t i c u l a r  de f endan t  i s  n o t  something t h a t  he  

has  a  r i g h t  t o  r e l y  upon a t  t h e  t i m e  o f  t h e  s e n t e n c i n g  b u t  i s  

o n l y ,  a t  b e s t ,  a  " t enuous  expec tancy" .  ( P e t i t i o n e r ' s  b r i e f ,  

pp .5-7) .  T h i s  argument must f a i l  f o r  a  number of r e a sons .  

I n  Weaver v .  Graham, 4 5 0  U.S. 2 4  ( 1 9 8 1 ) ,  t h e  Uni ted  

S t a t e s  Supreme Cour t  h e l d  t h a t  t h e  e x  p o s t  f a c t o  p r o h i b i t i o n  

f o r b i d s  t h e  i m p o s i t i o n  o f  punishment more s e v e r e  t h a n  t h e  punish-  

ment a s s i g n e d  by law when t h e  a c t  t o  be punished occu r r ed .  The 

c a s e  invo lved  a  s t a t e  s t a t u t e  which was used t o  de te rmine  t h e  

amount of  " g a i n  t ime"  t h e  p e t i t i o n e r  cou ld  r e c e i v e  f o r  good con- 

d u c t .  The s t a t u t e  i n  q u e s t i o n  had been amended subsequen t  t o  t h e  

o f f e n s e  f o r  which t h e  p e t i t i o n e r  was be ing  s en t enced  and,  a s  

amended, t h e  g a i n  t i m e  computed t he r eunde r  was less t h a n  it would 



have been under t h e  o l d  s t a t u t e .  I t  was app l i ed  r e t r o a c t i v e l y  

t o  t h e  p e t i t i o n e r ' s  c a s e ,  e f f e c t i v e l y  reducing any g a i n  t ime he 

may have been e n t i t l e d  t o  f o r  good conduct.  

The F l o r i d a  Supreme Court  had decided t h a t  t h e r e  was 

no v i o l a t i o n  of t h e  ex p o s t  f a c t o  d o c t r i n e ,  r e l y i n g  on an 

e a r l i e r  d e c i s i o n  i n  which it reasoned t h a t  g a i n  t ime i s  an " a c t  

of g race"  r a t h e r  t han  a  ves t ed  r i g h t  and thus  may be withdrawn, 

modified o r  den ied .  Weaver v .  Graham, 376 So.2d 855 ( F l a .  1979) .  

I n  r e v e r s i n g  t h a t  d e c i s i o n ,  t h e  United S t a t e s  Supreme Court  he ld  

t h a t  a  law need n o t  impair  a  "ves t ed  r i g h t "  t o  v i o l a t e  t h e  ex 

p o s t  f a c t o  p r o h i b i t i o n .  See Weaver, 450 U.S. a t  2 9 ,  f n .  13 .  

The c o u r t  s e t  f o r t h  two c r i t i c a l  elements which must be p r e s e n t  

f o r  a  c r i m i n a l  o r  pena l  law t o  be ex p o s t  f a c t o :  it must be 

r e t r o s p e c t i v e  and it must d i sadvantage  t h e  o f f ende r  a f f e c t e d  by 

it. 

The p e t i t i o n e r  would have us  b e l i e v e  t h a t  a  change 

removing a  g u i d e l i n e s  l i m i t a t i o n  on t h e  l e n g t h  of t h e  proba t ion-  

a r y  per iod  of a  s p l i t  sen tence  does n o t  d i sadvantage  t h e  o f f ende r  

because he has  no ves t ed  r i g h t  t o  r e l y  on s a i d  range when con- 

s i d e r i n g  h i s  p o s s i b l e  sen tence .  F i r s t  of a l l ,  a s  po in ted  o u t  i n  

Weaver, 450 So.2d 2 9 ,  f . 1 3 ,  t h i s  i s  an i n c o r r e c t  and i r r e l e v a n t  

a n a l y s i s .  Secondly, t h e  respondent  a s s e r t s  t h a t  t h e r e  has  been 

an i n c r e a s e  i n  h i s  sen tence ;  t h e r e  i s  a  "more disadvantageous 

c r i m i n a l  o r  pena l  consequence t o  an a c t  than  [ t h e r e  was] i n  p l ace  

when t h e  a c t  occur red" .  I d .  - 

The respondent  a s s e r t s  t h a t  t h e  sen tenc ing  g u i d e l i n e s  

were e s t a b l i s h e d  t o  promote un i formi ty  i n  sen tenc ing  and t h a t  a  



judge i s  r e q u i r e d  t o  sen tence  a  defendant  w i t h i n  t h e  e s t a b l i s h e d  

presumptive range u n l e s s  t h e r e  a r e  c l e a r  and convincing reasons  

t o  exceed it. Through t h e  ca se  law t h a t  has  evolved s i n c e  t h e  

i n c e p t i o n  of t h e  g u i d e l i n e s ,  we know t h a t  c l e a r  and convincing 

r ea sons  a r e  t h o s e  t h a t  a r e  s o  unique a s  t o  remove t h a t  p a r t i c u l a r  

c a s e  from t h e  r e s t r i c t i o n  of t h e  presumptive g u i d e l i n e  range.  

When such reasons  a r e  e s t a b l i s h e d ,  t h e  c o u r t  may t h e n ,  and on ly  

t h e n ,  e x e r c i s e  i t s  d i s c r e t i o n  i n  s en t enc ing  up t o  t h e  maximum 

s t a t u t o r y  p e n a l t y .  I t  i s  c l e a r  t h a t  t h e  converse  i s  a l s o  t r u e .  

A defendant  has t h e  r i g h t  t o  r e l y  on h i s  e s t a b l i s h e d  recommended 

range when he a n t i c i p a t e s  h i s  sen tence  excep t  i n  t hose  i s o l a t e d  

c a s e s  where unique c i rcumstances  e x i s t  which t a k e  away h i s  r i g h t  

t o  a  presumptive sen tence .  

The respondent  a s s e r t s  t h a t ,  under t h e  a n a l y s i s  of 

Weaver v .  Graham, sup ra ,  an  amendment t o  t h e  g u i d e l i n e s  which i n -  

c r e a s e s  t h e  a l l owab le  t o t a l  s a n c t i o n  ( i n c a r c e r a t i o n  p l u s  p roba t ion )  

has  a  d isadvantageous  e f f e c t  on t h e  o f f ende r  and i s  more onerous 

t han  t h e  r u l e  i n  e f f e c t  on t h e  d a t e  of  t h e  o f f e n s e .  The t r i a l  

c o u r t  i n  t h e  i n s t a n t  c a s e  sentenced t h e  defendant  pu r suan t  t o  t h e  

g u i d e l i n e s  presumptive s en t ence ,  r e t r o a c t i v e l y  app ly ing  t h e  amend- 

ment t o  F1a.R.Crim.P. 3.701, Committee Note ( d )  ( 1 2 )  which al lowed 

it t o  impose an a d d i t i o n a l  p roba t ion  sen tence .  Obviously,  t h e r e  

were no c l e a r  and convincing reasons  f o r  d e p a r t u r e .  But f o r  

t h e  amendment t o  t h e  g u i d e l i n e s ,  t h e  Defendant ' s  l e g a l  sen tence  

( s i n c e  t h e r e  were no r ea sons  t o  d e p a r t )  cou ld  on ly  have been a  

t h i r t y  month term of i n c a r c e r a t i o n ;  a f t e r  t h e  amendment t h e  defen- 

d a n t  f a c e s  n o t  on ly  t h e  t h i r t y  months imprisonment, bu t  a l s o  an  



a d d i t i o n a l  t e r m  of p roba t i on .  C l e a r l y  t h e  added a l l owab le  proba- 

t i o n  t e r m  i s  a  more onerous  consequence t h a n  a  s en t ence  w i thou t  

it and t h u s  t h e  a p p l i c a t i o n  of  t h e  amendment i n  a  r e t r o a c t i v e  

f a s h i o n  was a  v i o l a t i o n  of  t h e  ex  p o s t  f a c t o  d o c t r i n e  p r o h i b i t e d  

by t h e  United S t a t e s  and F l o r i d a  C o n s t i t u t i o n s .  

The Respondent admi t s  t h a t  Jackson ,  s u p r a ,  h e l d  t h a t  

m o d i f i c a t i o n  i n  t h e  s e n t e n c i n g  g u i d e l i n e  p rocedure  which changed 

how a  p r o b a t i o n  v i o l a t i o n  shou ld  be counted was merely  a  proce-  

d u r a l  change and a s  such ,  was n o t  w i t h i n  t h e  rea lm of t h e  ex  p o s t  

f a c t o  d o c t r i n e .  However, amendments i n  t h e  s e n t e n c i n g  g u i d e l i n e s ,  

such a s  t h e  one i n  t h e  i n s t a n t  c a s e ,  changes t h e  p e n a l t y ,  n o t  t h e  

p rocedure .  The amendments must be approved by t h e  l e g i s l a t u r e  

p r i o r  t o  t h e i r  a p p l i c a t i o n .  Hence, it i s  c l e a r  t h e y  a r e  subs t an -  

t i v e  r a t h e r  t h a n  p r o c e d u r a l  changes .  A s  such ,  t h e  amendment i n  

q u e s t i o n  i n  t h i s  c a s e  was improper ly  app l i , ed  r e t r o a c t i v e l y .  I t  

c l e a r l y  had a  d i sadvan tagous  e f f e c t  on t h e  Respondent.  The 

r u l i n g  o f  t h e  F i f t h  D i s t r i c t  Cour t  o f  Appeal i n  t h i s  c a s e  was 

c o r r e c t  and shou ld  be a f f i r m e d .  



CONCLUSION -- 
BASED UPON t h e  fo rego ing  cases, a u t h o r i t i e s ,  a n d  

po l i c i e s ,  t h e  respondent reques ts  t h a t  t h i s  H o n o r a b l e  C o u r t  

a f f i r m  t h e  dec i s ion  o f  t h e  D i s t r i c t  C o u r t  of A p p e a l ,  F i f t h  

R e s p e c t f u l l y  s u b m i t t e d ,  

JAMES B. GIBSON 
PUBLIC DEFENDER 
SEVENTH J U D I C I A L  C I R C U I T  

42jl.,4,- 
DANIEL J: SCHAFER 
ASSISTANT PUBLIC DEFENDER 
1 1 2  O r a n g e  A v e n u e ,  S u i t e  A 
D a y t o n a  B e a c h ,  F l o r i d a  3 2 0 1 4  
P h o n e :  9 0 4 / 2 5 2 - 3 3 6 7  

ATTORNEY FOR RESPONDENT 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  and correct copy of t h e  

foregoing has been m a i l e d  t o  t h e  H o n o r a b l e  J i m  S m i t h ,  A t t o r n e y  

G e n e r a l  a t  1 2 5  N. R i d g e w o o d  A v e n u e ,  4 t h  F l o o r ,  D a y t o n a  B e a c h ,  

F l o r i d a  3 2 0 1 4  and t o  M r .  Jesse J a m e s  T i s d a l e ,  I n m a t e  No.  C 0 4 4 9 3 0  

P .O .  B o x  6 9 9 ,  S n e a d s ,  F l o r i d a  3 2 4 6 0  on  t h i s  1 4 t h  day of M a r c h  

1 9 8 6 .  
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DANIEL J .  SCHAFER 
ASSISTANT PUBLIC DEFENDER 


