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INTRODUCTION 

I n  t h i s  b r i e f ,  The  F l o r i d a  B a r  w i l l  b e  r e f e r r e d  t o  as e i t h e r  

" T h e  F l o r i d a  B a r " ,  " t h e  B a r " ,  o r  " C o m p l a i n a n t " ;  A n d r e w  P a v l i c k  

w i l l  b e  r e f e r r e d  t o  as  t h e  " R e s p o n d e n t "  o r  " P a v l i c k " ;  L o u i s l ' M e r -  

h i g e  w i l l  b e  r e f e r r e d  t o  a s  " M r .  M e r h i g e " ,  o r  " L o u  M e r h i g e "  a n d  

p r o c e e d i n g s  b e f o r e  H o r a c e  W .  G i l m o r e  o n  O c t o b e r  26 ,  1 9 8 4 ,  i n  

U n i t e d  S t a t e s  o f  A m e r i c a  v .  A n d r e w  P a v l i c k ,  Case  No. 8 4 - 2 0 3 5 0  

w i l l  b e  r e f e r r e d  t o  as  " M i c h i g a n  C o u r t  P r o c e e d i n g s . "  

A b b r e v i a t i o n s  u t i l i z e d  i n  t h i s  b r i e f  a r e  a s  f o l l o w s :  

" T r . "  r e f e r s  t o  t h e  T r a n s c r i p t  o f  P r o c e e d i n g s  d a t e d  

A p r i l  23,  1 9 8 6  

" R . R .  S e c . "  r e f e r s  t o  t h e  R e p o r t  o f  R e f e r e e ,  i d e n t i -  
f i e d  b y  S e c t i o n  

"COMPL. EX."  r e f e r s  t o  C o m p l a i n a n t ' s  E x h i b i t s  a t t a c h e d  
t o  t h e  T r a n s c r i p t  o f  P r o c e e d i n g s  d a t e d  A p r i l  23,  1 9 8 6  

" R u l e "  r e f e r s  t o  a r t i c l e  X I ,  I n t e g r a t i o n  R u l e  o f  The  
F l o r i d a  B a r  



STATEMENT OF THE CASE 

The  r e s p o n d e n t  e s s e n t i a l l y  a c c e p t s  t h e  s t a t e m e n t  o f  t h e  c a s e  

a s  s t a t e d  b y  The  F l o r i d a  B a r  i n  t h e i r  b r i e f .  



STATEMENT OF FACTS 

PAVLICK was a d m i t t e d  t o  The  F l o r i d a  B a r  i n  1 9 7 3  (TR 5 5 )  

a n d ,  e x c e p t  f o r  t h e  p e r i o d  o f  h i s  c u r r e n t  s u s p e n s i o n ,  h a s  

p r a c t i c e d  l a w  i n  F l o r i d a  s i n c e  t h e n .  He s p e c i a l i z e d  i n  n e -  

g l i g e n c e  w o r k ,  p r i m a r i l y  h a n d l i n g  r a i l r o a d  c a s e s . ( T R  5 5 , 9 9 )  

E x c e p t  f o r  a  g r i e v a n c e  c o m p l a i n t  i n v o l v i n g  a  f e e  d i s p u t e  w i t h  

a  c l i e n t ,  PAVLICK h a s  h a d  no  e t h i c s  c o m p l a i n t s ,  o r  g r i e v a n c e s  

made a g a i n s t  h i m  as  a n  a t t o r n e y .  He h a s  n e v e r  b e e n  c o n v i c t e d  

o f  a n y  c r i m e  e x c e p t  t h a t  w h i c h  i s  t h e  s u b j e c t  o f  t h e s e  p r o -  

c e e d i n g s .  (TR 5 6 )  

I n  1 9 7 9 ,  PAVLICK was h i r e d  t o  r e p r e s e n t  t h r e e  c l i e n t s  

who w e r e  d e f e n d a n t s  c h a r g e d  w i t h  s m u g g l i n g  m a r i j u a n a  i n  a  c a s e  

p e n d i n g  i n  t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  i n  New O r l e a n s .  

T h e i r  names w e r e  W i l l i s ,  L o v e  a n d  P e i s e r .  He a s s o c i a t e d  a  

New O r l e a n s  c r i m i n a l  1  a w y e r ,  L o u  M e r i g h e ,  t o  a c t  as  c o - c o u n s e l .  

The  c a s e  w e n t  t o  t r i a l  i n  O c t o b e r ,  1979  a n d  r e s u l t e d  i n  t h e  

c o n v i c t i o n  o f  a l l  t h r e e  d e f e n d a n t s .  S u b s e q u e n t l y ,  t w o  o f  t h e  

t h r e e  d e f e n d a n t s  h a d  t h e i r  c o n v i c t i o n s  o v e r t u r n e d .  I m m e d i a t e -  

l y  f o l l o w i n g  t h e  t r i a l ,  someone a c t i n g  o n  b e h a l f  o f  t h e  p r o s e -  

c u t o r s  i n  t h e  c a s e  w a l k e d  i n t o  t h e  c o u r t r o o m  a n d  s e r v e d  W i l l i s ,  

L o v e  a n d  P e i s e r  w i t h  a  s u b p o e n a  t o  t e s t i f y  b e f o r e  a  U n i t e d  

S t a t e s  G r a n d  J u r y .  P a v l i c k  made t h e  s u g g e s t i o n  t o  t h e  p r o s e -  

c u t o r  i n  t h e  c a s e  t h a t  t h e  m a t t e r  c o u l d  b e  h a n d l e d  o n  a n  i n -  

f o r m a l  b a s i s ,  i n  a  " d e b r i e f i n g , "  h o p i n g  t h a t  b y  c o o p e r a t i n g  h i s  



c l i e n t s  w o u l d  r e c e i v e  l i g h t e r  s e n t e n c e s .  A g r e e m e n t  was r e a c h e d  • f o r  a  d e b r i e f i n g  t o  t a k e  p l a c e  w i t h i n  t h e  n e x t  few d a y s .  (TR 5 8 ,  

1 0 4 )  

The  t r i a l  i n  New O r l e a n s  e n d e d  o n  a  T h u r s d a y  i n  O c t o b e r  o f  

1 9 7 9 .  PAVLICK f l e w  b a c k  t o  M i a m i  t h a t  e v e n i n g  a f t e r  d e c i d i n g  t o  

m e e t  w i t h  M e r i g h e  a n d  t h e i r  t h r e e  c l i e n t s ,  W i l l i s ,  L o v e  a n d  P e i s e r ,  

t h a t  f o l l o w i n g  w e e k e n d  O c t .  13 ,14 ,  1979  i n  T a l l a h a s s e e  ( w h e r e  

t h e y  r e s i d e d )  t o  d i s c u s s  t h e  t e s t i m o n y  t h a t  t h e y  w o u l d  g i v e  a t  

t h e  d e b r i e f i n g .  (TR 5 9 )  M e r i g h e  w e n t  t o  T a l l a h a s s e e  a n d  m e t  w i t h  

t h e  c l i e n t s .  PAVLICK d i d  n o t  g o .  I n  f a c t ,  t h e  F r i d a y  f o l l o w i n g  

t h e  c o n c l u s i o n  o f  t h e  t r i a l  i n  New O r l e a n s ,  PAVLICK t o o k  d e p o s i -  

t i o n s  i n  M i a m i ,  a n d  t h e  n e x t  d a y ,  a  S a t u r d a y ,  h e  m e t  w i t h  a  c o n -  

t r a c t o r  M r .  P a u l  L e a c h ,  t o  d i s c u s s  t h e  c o n s t r u c t i o n  o f  a n  o f f i c e  

b u i l d i n g .  (TR 6 0 ,  9 5 )  

PAVLICK a t t e n d e d  t h e  d e b r i e f i n g  i n  New O r l e a n s  o n  O c t .  18,  

1 9 7 9 . ( T R  5 9 )  I t  was t h e r e  t h a t  h e  h e a r d ,  f o r  t h e  f i r s t  t i m e ,  

t h a t  h i s  c l i e n t s  h a d  some c o n n e c t i o n  w i t h  a  man named I g n a c i o  

" I g g y "  A z p e i t i a .  (TR 9 7 )  S o m e t i m e  l a t e r ,  M e r i g h e  r e q u e s t e d  

PAVLICK t o  s e n d  h i m  a  c o p y  o f  a  n e w s p a p e r  a r t i c l e  r e g a r d i n g  

I g g y ' s  d e a t h .  PAVLICK h a d  h i s  l a w  c l e r k ,  R o b e r t a  FOX,  s e a r c h  

t h e  m i c r o f i c h e  r e c o r d s  o f  The  M i a m i  H e r a l d  t o  f i n d  t h e  a r t i c l e ,  

(TR 6 2 )  t h e n  m a i l e d  i t  t o  M e r i g h e  o n  O c t o b e r  30 ,  1 9 7 9 ,  s e v e r a l  

d a y s  a f t e r  t h e  d e b r i e f i n g  t o o k  p l a c e .  

PAVLICK a d v i s e d  h i s  c l i e n t s ,  W i l l i s ,  L o v e  a n d  P e i s e r ,  t o  



t e l l  t h e  t r u t h  a t  t h e  d e b r i e f i n g  s e s s i o n .  (TR 4 0 - 8 0 )  PAVLICK 

a d i d  n o t  d i s c o v e r  t h e  f a l s i t y  o f  t h e  I g g y  s t o r y  t o l d  b y  h i s  c l i e n t s  

a t  t h e  d e b r i e f i n g  s e s s i o n  u n t i l  somet ime  a r o u n d  t h e  m i d d l e  o f  

1984,  j u s t  p r i o r  t o  h i s  i n d i c t m e n t  b y  t h e  O f f i c e  o f  t h e  U n i t e d  

S t a t e s  A t t o r n e y  i n  t h e  E a s t e r n  D i s t r i c t  o f  M i c h i g a n .  (TR 97 ,  1 3 1 )  

S h o r t l y  a f t e r  h i s  c l i e n t s '  c o n v i c t i o n s  i n  New O r l e a n s ,  

PAVLICK h a d  b e e n  r e q u e s t e d  b y  t h e  p r o s e c u t o r  t h e r e  t o  i d e n t i f y  

t h e  p e r s o n  b y  whom h e  was h i r e d .  B e l i e v i n g  he was e t h i c a l l y  p r o -  

h i b i t e d  t o  d o  s o ,  he a s s e r t e d  t h e  a t t o r n e y / c l i e n t  p r i v i l e g e .  

The U n i t e d  S t a t e s  D i s t r i c t  J u d g e  i n  New O r l e a n s  a g r e e d  w i t h  h i m .  

(TR 65 ,66 )  T h e r e a f t e r ,  t h e  p r o s e c u t o r  i n  New O r l e a n s  s o u g h t  r e -  

v i e w  o f  t h a t  d e c i s i o n  b y  t h e  U n i t e d  S t a t e s  C i r c u i t  C o u r t  o f  Ap- 

p e a l s  f o r  t h e  F i f t h  C i r c u i t .  T h a t  c o u r t  a f f i r m e d  t h e  d e c i s i o n  

• o f  t h e  D i s t r i c t  Judge .  F r u s t r a t e d  i n  t h e i r  a t t e m p t  t o  h a v e  

PAVLICK d i v u l g e  t h e  name o f  t h e  p e r s o n  b y  whom he was r e t a i n e d ,  

t h e  p r o s e c u t o r  i n  New O r l e a n s  o b t a i n e d  a p p r o v a l  o f  t h e  U n i t e d  

S t a t e s  D e p a r t m e n t  o f  J u s t i c e  t o  s e e k  e n  banc  r e v i e w  o f  t h e  F i f t h  

C i r c u i t  p a n e l ' s  d e c i s i o n .  The e n  banc  h e a r i n g  was h e l d  i n  T e x a s .  

(TR 1 0 8 , 1 0 9 )  PAVLICK a r g u e d  t h e  c a s e  b e f o r e  t h e  e n  banc  p a n e l ,  

as  he  had done  b e f o r e  t h e  D i s t r i c t  C o u r t  and  t h e  F i f t h  C i r c u i t  

p a n e l .  The G o v e r n m e n t ' s  c a s e  was a r g u e d  b y  a t t o r n e y s  f r o m  t h e  

D e p a r t m e n t  o f  J u s t i c e  i n  W a s h i n g t o n ,  D . C . ,  whose a s s i s t a n c e  was 

e n l i s t e d  b y  t h e  p r o s e c u t o r  i n  New O r l e a n s .  The e n  b a n c  p a n e l  o f  

t h e  F i f t h  C i r c u i t  r e v e r s e d  t h e  d e c i s i o n  o f  t h e  e a r l i e r  p a n e l .  

T h e r e a f t e r ,  PAVLICK a d v i s e d  t h e  p r o s e c u t o r  i n  New O r l e a n s  o f  t h e  

i d e n t i t y  o f  t h e  p e r s o n  who h a d  r e t a i n e d  h i m  t o  r e p r e s e n t  t h e  



t h r e e  c r i m i n a l  d e f e n d a n t s .  ( T R  6 4 ,  67 ,  8 0 )  

The m a t t e r  d i d  n o t  end  t h e r e .  Somet ime  i n  t h e  m i d d l e  o f  

1 9 8 4 ,  t h e  O f f i c e  o f  t h e  U n i t e d  S t a t e s  A t t o r n e y  i n  t h e  E a s t e r n  

D i s t r i c t  o f  M i c h i g a n  b e g a n  an  i n v e s t i g a t i o n  o f  PAVLICK and  M e r i g h e  

w h i c h  c e n t e r e d  a r o u n d  t h e i r  r e p r e s e n t a t i o n  o f  W i l l  i s ,  L o v e  and 

P e i s e r  and ,  s p e c i f i c a l l y ,  o f  t h e  f a b r i c a t e d  s t o r y  t o l d  b y  W i l l i s ,  

L o v e  and  P e i s e r  a t  t h e  d e b r i e f i n g  s e s s i o n  i n  New O r l e a n s  b a c k  i n  

O c t o b e r  o f  1 9 7 9 .  B e f o r e  h i s  i n d i c t m e n t ,  PAVLICK was c o n f r o n t e d  

w i t h  t h e  f a b r i c a t e d  s t o r y .  He d e n i e d  h a v i n g  b e e n  i n  T a l l a h a s s e e  

f o r  a n y  m e e t i n g s  w i t h  M e r i g h e ,  W i l l i s ,  L o v e  a n d  P e i s e r  t o  c o n c o c t  

a  s t o r y  a b o u t  I g g y .  He d e n i e d  t e l l i n g  h i s  c l i e n t s  t o  l i e  t o  t h e  

g o v e r n m e n t  i n v e s t i g a t o r s  a t  t h e  d e b r i e f i n g .  He d e n i e d  k n o w i n g  

t h a t  t h e  I g g y  s t o r y  was f a b r i c a t e d  a t  t h e  t i m e  he  s e n t  t h e  news-  

@ p a p e r  a r t i c l e  t o  M e r i g h e .  (TR 40 ,50 )  He o f f e r e d  t o  a g e n t s  o f  

t h e  F e d e r a l  B u r e a u  o f  I n v e s t i g a t i o n  t h a t  he w o u l d  s u b m i t  t o  a  p o -  

l y g r a p h  e x a m i n a t i o n .  (TR 7 0 ,  7 4 ,  1 3 2 )  The F . B . I .  d e c l i n e d .  

N e v e r t h e l e s s ,  t h e  p r o s e c u t o r  i n  M i c h i g a n  h a d  PAVLICK i n d i c t -  

e d  o n  t w o  s e p a r a t e  c o u n t s  c h a r g i n g  h i m  w i t h  c o n s p i r a c y  t o  i m p o r t  

m a r i j u a n a  and c o n s p i r a c y  t o  p o s s e s s  w i t h  i n t e n t  t o  d i s t r i b u t e  

and d i s t r i b u t i o n  o f  m a r i j u a n a .  The i n d i c t m e n t  was f i l e d  one d a y  

b e f o r e  t h e  a p p l i c a b l e  s t a t u t e  o f  l i m i t a t i o n s  w o u l d  h a v e  r u n  on  

t h o s e  o f f e n s e s .  The g o v e r n m e n t  was a p p a r e n t l y  i r r i t a t e d  b e c a u s e  

o f  t h e  d e l a y  o c c a s i o n e d  b y  PAVL ICK 's  a s s e r t i o n  o f  t h e  a t t o r n e y /  

c l i e n t  p r i v i l e g e  t h r o u g h  t h r e e  d i f f e r e n t  l e v e l s  o f  F e d e r a l  c o u r t s ,  

a as  w e l l  as  h i s  s u c c e s s f u l  a p p e a l s  o f  t w o  o f  t h e  t h r e e  c o n v i c t i o n s  



i n  t h e  u n d e r l y i n g  c r i m i n a l  c a s e  i n  w h i c h  he  r e p r e s e n t e d  W i l l i s ,  

• L o v e  a n d  P e i s e r .  (TR 108 ,  1 0 9 )  Y e a r s  b e f o r e  he  was i n d i c t e d ,  

PAVLICK h a d  a l r e a d y  r e v e a l e d  t o  t h e  p r o s e c u t o r  i n  New O r l e a n s  

t h e  i d e n t i t y  o f  t h e  p e r s o n  who had  r e t a i n e d  h i m  and  p a i d  h i s  f e e .  

(TR 64 ,  6 7 ,  8 0 )  

A f t e r  f i l i n g  t h e  i n d i c t m e n t ,  t h e  p r o s e c u t o r  i n  M i c h i g a n  

r e a l i z e d  h e  c o u l d  n o t  p r o v e  h i s  c a s e  a g a i n s t  PAVLICK. He a d v i s e d  

PAVLICK t h a t  he w o u l d  recommend t o  t h e  D e p a r t m e n t  o f  J u s t i c e  i n  

W a s h i n g t o n ,  D .  C .  t h a t  t h e  c h a r g e s  a g a i n s t  PAVLICK be d i s m i s s e d ,  

a n d  a  r e c o m m e n d a t i o n  was i n  f a c t  made. B u t  t h e  D e p a r t m e n t  o f  

J u s t i c e ,  r e m e m b e r i n g  t h e  p r o t r a c t e d  c o u r t  p r o c e e d i n g s  PAVLICK 

h a d  p u t  them t h r o u g h ,  r e f u s e d  t o  g r a n t  t h e  r e q u e s t .  (TR 67 ,84 ,  

a 1 0 6 )  So t h e  p r o s e c u t o r  i n  M i c h i g a n  t o l d  PAVLICK t h a t  he  w o u l d  

h a v e  t o  p l e a d  t o  s o m e t h i n g  i n  l i e u  o f  t h e  c h a r g e s  p e n d i n g  a g a i n s t  

h i m .  He h a n d e d  h i m  t h e  U n i t e d  S t a t e s  Code,  i n  an  e f f o r t  t o  c o n -  

v i n c e  PAVLICK t o  p l e a d  g u i l t y  t o  a n y  l e s s e r  c h a r g e .  The d i s c u s -  

s i o n  b e t w e e n  t h e  p r o s e c u t o r  and PAVL ICK 's  a t t o r n e y  c e n t e r e d  

a r o u n d  t h e  p o s s i b i l i t y  t h a t  PAVLICK m i g h t  p l e a d  t o  a  m a i ' l b o x  

c r i m e ,  o r  a  game v i o l a t i o n ,  o r  some o t h e r  s i m i l a r i t y  u n r e l a t e d  

c h a r g e .  (TR 8 1 ,  1 1 0 )  S t i l l ,  The D e p a r t m e n t  o f  J u s t i c e  i n s i s t -  

e d  t h a t  PAVLICK m u s t  p l e a d  t o  a  f e l o n y ,  e l s e  t h e  c h a r g e s  f i l e d  

a g a i n s t  h i m  w o u l d  n o t  be d i s m i s s e d .  The p r o s e c u t o r  i n  M i c h i g a n  

once  a g a i n  s c o u r e d  t h e  U n i t e d  S t a t e s  Code t o  f i n d  a  s e l d o m  u s e d  

c r i m i n a l  o f f e n s e  c r e a t e d  i n  t h e  p o s t - C i v i l  War e r a ,  t o - w i t ,  

" a c c e s s o r y  a f t e r  t h e  f a c t  t o  a  m i s p r i s o n  o f  a  f e l o n y . "  I n  p l a i n  

a E n g l i s h ,  t h e  c h a r g e  means,  n o t  as  much as t h a t  someone w i t n e s s e d  

a  c r i m e  and d i d  n o t  r e p o r t  i t ,  b u t  t h a t  he o r  she  h e a r d  o r  



knows t h r o u g h  a  s e c o n d a r y  s o u r c e  t h a t  a  c r i m e  has  b e e n  c o m m i t t e d  

and f a i l s  t o  r e p o r t  i t ,  h a v i n g  a  d u t y  t o  d o  s o .  

The new c h a r g e  was h a s t i l y  w r i t t e n  u p  o n  t h e  same d a y  t h a t  

a  p l e a  h e a r i n g  was h e l d  b e f o r e  t h e  U n i t e d  S t a t e s  D i s t r i c t  J u d g e  

i n  M i c h i g a n .  P o r t i o n s  w e r e  p e n c i l e d  i n .  PAVLICK was c h a r g e d  b y  

way o f  i n f o r m a t i o n .  A p l e a  a g r e e m e n t  was d r a f t e d  w h i c h  d i s m i s s e d  

t h e  t w o - c o u n t  i n d i c t m e n t  f o r  c o n s p i r a c y  t o  s m u g g l e  and  d i s t r i b u t e  

m a r i j u a n a .  A t  t h e  p l e a  h e a r i n g ,  t h e  p r o s e c u t o r  s e t  f o r t h  t h o s e  

f a c t s  w h i c h  he b e l i e v e d  he c o u l d  p r o v e  i n  f u r t h e r a n c e  o f  h i s  c a s e  

a g a i n s t  PAVLICK. Those  f a c t s  i n c l u d e d  t h e  t e s t i m o n y  o f  M e r i g h e ,  

w h i c h  was o f f e r e d  t o  p r o v e ,  n o t  t h a t  PAVLICK was p r e s e n t  a t  a  

m e e t i n g  i n  T a l l a h a s s e e  i n  O c t o b e r  o f  1979  w i t h  h i s  c l i e n t s  a n d  

M e r i g h e ,  ( T h e  o t h e r  p e r s o n s  who w e r e  a t  t h i s  m e e t i n g  a p p a r e n t l y  

t e s t i f i e d  t h a t  t h e r e  was o n l y  one  a t t o r n e y  ( M e r i g h e )  who a t t e n d -  

e d  t h e  m e e t i n g . )  b u t  r a t h e r  t h a t  PAVLICK was p r e s e n t  a t  a  " p r e -  

m e e t i n g "  m e e t i n g  a t  w h i c h  t h e  s t o r y  a b o u t  I g g y  was c o n c o c t e d  b e -  

t w e e n  PAVLICK a n d  M e r i g h e ,  M e r i g h e  s t a t i n g  t h a t  i t  was PAVL ICK 's  

i d e a .  (TR 7 3 ,  1 3 3 )  ( M e r i g h e  was n e v e r  c o n v i c t e d  o f  a n y t h i n g ;  

h e  t r a d e d  t e s t i m o n y  t h a t  was u n f a v o r a b l e  t o  PAVLICK f o r  i m m u n i t y . )  

As a  f o r m e r  f e d e r a l  p r o s e c u t o r ,  he  was a p p a r e n t l y  a b l e  t o  r e a c h  

a n  u n d e r s t a n d i n g  w i t h  t h e  p r o s e c u t o r  i n  M i c h i g a n .  (TR 1 3 2 )  Un- 

l i k e  PAVLICK, M e r i g h e  a t  no  t i m e  a g r e e d  t o  s u b m i t  t o  a  p o l y g r a p h  

e x a m i n a t i o n  and s i g n i f i c a n t l y  r e f u s e d  t o  d o  s o .  (TR 1 3 2 )  

I n  r e s p o n s e  t o  t h e  new c h a r g e ,  PAVLICK e n t e r e d  an  " A l f o r d  

a p l e a . "  A t  t h e  t i m e  h e  e n t e r e d  s a i d  p l e a ,  h e  b e l i e v e d  t h a t  he  



was p r o t e s t i n g  h i s  i n n o c e n c e  w h i l e  i n t e l l i g e n t l y  c o n c l u d i n g  t h a t  

h i s  i n t e r e s t s  and  t h o s e  o f  h i s  f a m i l y  ( h i s  w i f e  and t h r e e  l i t t l e  

c h i l d r e n )  r e q u i r e d  t h e  e n t r y  o f  a  p l e a  t o  a v o i d  t h e  r i s k  o f  

g r e a t e r  p u n i s h m e n t .  (TR 8 3 )  H i s  w i f e  was p r e s e n t  w i t h  h i m  a t  

t h e  t i m e  and  i t  was s h e  who u n w a v e r i n g l y  recommended t h a t  h e  

p l e a d  t o  t h e  l e s s e r  c h a r g e  (TR 5 0 )  PAVLICK n e v e r  knew o r  c o n s i -  

d e r e d  t h a t  The F l o r i d a  B a r  w o u l d  s e e k  h i s  d i s b a r m e n t  as  a  r e s u l t .  

He u n d e r s t o o d  t h a t  t h e r e  w o u l d  be  an i n v e s t i g a t i o n  i n t o  h i s  c o n -  

v i c t i o n  and ,  i n  f a c t ,  he  c o n s u l t e d  F l o r i d a  c o u n s e l  s h o r t l y  upon  

h i s  r e t u r n  h e r e .  

F o l l o w i n g  t h e  p l e a  h e a r i n g ,  PAVLICK c o n t i n u e d  t o  p r o t e s t  h i s  

i n n o c e n c e  t h r o u g h  a  c o u r s e  o f  a c t i o n  w h i c h  i n c l u d e d  l e t t e r s  w r i t -  

t e n  b y  h i s  a t t o r n e y  i n  M i c h i g a n ,  Dave Domouche l ,  t o  t h e  U n i t e d  • S t a t e s  D i s t r i c t  Judge  who s e n t e n c e d  PAVLICK. A t  t h e  s e n t e n c i n g  

h e a r i n g  t h e  U n i t e d  S t a t e s  D i s t r i c t  J u d g e  e x p r e s s e d  r e l u c t a n c e  i n  

a c c e p t i n g  t h e  p l e a  f r o m  PAVLICK b e c a u s e  PAVLICK o b v i o u s l y  d i s p u t -  

ed  t h e  u n d e r l y i n g  f a c t s  o f  t h e  o f f e n s e  w i t h  w h i c h  he  was c h a r g e d .  

(TR 56,  84 ,  118 ,  1 2 7 )  

B e f o r e  h i s  c o n f i n e m e n t  t o  E g l i n  A i r  F o r c e  Base,  PAVLICK 

w r o t e  t o  The F l o r i d a  B a r  and made f u l l  and  c o r r ~ p l e t e  d i s c l o s u r e  o f  

h i s  c o n v i c t i o n  i n  M i c h i g a n .  (TR 1 2 6 )  He wound u p  h i s  p r a c t i c e  o f  

l a w  a n d  s o  a d v i s e d  t h e  B a r .  He was s e p a r a t e d  f r o m  h i s  w i f e  a n d  

c h i l d r e n  f o r  a  p e r i o d  o f  a p p r o x i m a t e l y  f o u r  m o n t h s  a t  E g l i n  and  

d u r i n g  t h a t  t i m e  he was e n t r u s t e d  w i t h  b o o k k e e p i n g  a n d  a d m i n i s -  

0 t r a t i v e  d u t i e s .  (TR 8 7 )  A l s o  d u r i n g  t h a t  p e r i o d  o f  t i m e ,  he e x -  

p e r i e n c e d  a  s e v e r e  w e i g h t  l o s s  ( a p p r o x i m a t e l y  50  p o u n d s ) .  (TR 9 6 )  
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I t  was an  e x t r e m e l y  s a d  t i m e  f o r  h i m  a n d  h i s  f a m i l y  b e c a u s e  o f  

a t h e i r  s e p a r a t i o n  a n d  t h e  shame b o t h  he  and  t h e y  e x p e r i e n c e d  a s  a  

r e s u l  t o f  h i s  c o n f i n e m e n t .  

PAVL ICK 's  w i f e ,  who n e v e r  s t o p p e d  b e l i e v i n g  i n  h i s  i n n o -  

c e n c e ,  s a y s  t h a t  h e  p u t  t h e  i n t e r e s t  o f  h i s  f a m i l y  ahead  o f  h i s  

own when h e  p l e a d  t o  t h e  c h a r g e  i n  M i c h i g a n .  She d e s c r i b e d  h i m  

as  a  c o n s e c r a t e d  a n d  s e l f - s a c r i f i c i n g  f a m i l y  man and  as  a  commu- 

n i t y  man. (TR 5 2 )  

The p o l y g r a p h  e x a m i n a t i o n  t o  w h i c h  PAVLICK u l t i m a t e l y  s u b -  

m i t t e d  b e a r s  o u t  t h a t  he was n e v e r  i n  T a l l a h a s s e e  t o  m e e t  w i t h  

M e r i g h e ,  W i l l i s ,  L o v e  o r  P e i s e r ;  t h a t  h e  d i d  n o t  p a r t i c i p a t e  i n  

t h e  f a b r i c a t i o n  o f  a  s t o r y  f o r  h i s  c l i e n t s  t o  t e l l  t o  g o v e r n m e n t  

i n v e s t i g a t o r s  a t  t h e  d e b r i e f i n g  s e s s i o n ;  t h a t  h e  knew n o t h i n g  

a b o u t  t h e  f a b r i c a t e d  s t o r y  when h e  s e n t  t h e  n e w s p a p e r  a r t i c l e  

a b o u t  I g g y  t o  M e r i g h e ;  a n d  t h a t  h e  a d v i s e d  h i s  c l i e n t s  t o  t e l l  

t h e  t r u t h  t o  g o v e r n m e n t  i n v e s t i g a t o r s  a t  t h e  d e b r i e f i n g  s e s s i o n .  

(TR 4 0 - 4 9 )  Upon c o m p l e t i o n  o f  h i s  p r o b a t i o n a r y  p e r i o d ,  t h e  Go- 

v e r n o r  o f  t h e  S t a t e  o f  F l o r i d a  r e s t o r e d  t o  PAVLICK h i s  c o n s t i  t u -  

t i o n a l  and c i v i l  r i g h t s .  ( T R  9 4 )  



SUMMARY OF ARGUMENT 

A  f u l l  h e a r i n g  was h e l d  a f t e r  c o m p l e t e  d i s c o v e r y  i n c l u d i n g  

a  d e p o s i t i o n  o f  t h e  r e s p o n d e n t .  

The r e f e r e e  c o n s i d e r e d  a l l  r e l e v a n t  f a c t s ,  l a w  a n d  a r g u -  

m e n t s  i n c l u d i n g  t h e  t e s t i m o n y  o f  p o l y g r a p h  o p e r a t o r  M r .  G e o r g e  

S l a t t e r y .  The  r e f e r e e  recorr lmended i n  p a r t  t h a t  r e s p o n d e n t  b e  

s u s p e n d e d  f o r  t w o  y e a r s  a n d  t h e r e a f t e r  b e  a u t o m a t i c a l l y  r e i n -  

s t a t e d .  The r e s p o n d e n t  w o u l d  r e s p e c t f u l l y  r e q u e s t  t h i s  H o n o r a -  

b l e  C o u r t  t o  a c c e p t  t h e  r e f e r e e ' s  r e c o m m e n d a t i o n s .  

The r e s p o n d e n t  w i l l  r e s t a t e  i n  t h e  same f o r m  e a c h  a r g u m e n t  

o f f e r e d  b y  T h e  F l o r i d a  B a r .  The  r e s p o n d e n t  d o e s  n o t  t h e r e b y  a c -  • c e p t  t h e  v a l i d i t y  o r  c o r r e c t n e s s  o f  The  F l o r i d a  B a r ' s  a r g u m e n t  

b u t  d o e s  s o  o n l y  f o r  t h e  p u r p o s e  o f  c o n t i n u i t y  i n  m a k i n g  h i s  

r e s p o n s e .  



ARGUMENT 

I .  THE REFEREE E R R E D  I N  FAIL ING TO C O N S I D E R  RESPONDENT'S 
FELONY CONVICTION A S  CONCLUSIVE PROOF OF THE OFFENSE 
C H A R G E D .  

The above  s t a t e d  a r g u m e n t  i s  r e p e a t e d  i n  t h e  same f o r m  as 

s t a t e d  b y  t h e  F l o r i d a  B a r .  

The r e p o n d e n t  w o u l d  s t a t e  t h a t  t h e  r e f e r e e  d i d  i n d e e d  a c -  

c e p t  and  c o n s i d e r  t h e  c o n v i c t i o n  o f  t h e  r e p o n d e n t  a n d  s t a t e d  s o  

i n  h i s  r e p o r t .  

The C o m p l a i n t  a g a i n s t  t h e  R e s p o n d e n t ,  ANDREW PAVLICK, 
a r i s e s  as  t h e  r e s u l t  o f  s a i d  R e s p o n d e n t  e n t e r i n g  an  
" A l f o r d "  p l e a  on O c t o b e r  26, 1984  i n  t h e  U n i t e d  S t a t e s  
D i s t r i c t  C o u r t  f o r  t h e  E a s t e r n  D i s t r i c t  o f  M i c h i g a n  
S o u t h e r n  D i v i s i o n ,  Case No. 84 -20350  t o  m i s p r i s i o n  
( s i c )  o f  a  f e l o n y  i n  v i o l a t i o n  o f  T i t l e  1 8 ,  U n i t e d  
S t a t e s  Code, S e c t i o n  3  ( A c c e s s o r y  A f t e r  t h e  F a c t ) ,  as  
a  r e s u l t  o f  w h i c h ,  he was s e n t e n c e d  t o  one y e a r  i n  
c u s t o d y  t o  be  r e l e a s e d  as i f  on p a r o l e  a f t e r  t h e  s e r v -  
i n g  o f  one t h i r d  o f  t e r m  and a  $250 .00  f i n e .  

The r e f e r e e  i s  a l l o w e d  and  i n d e e d  r e q u i r e d  t o  v i e w  t h e  

c i r c u m s t a n c e s  o f  m i  t i g a t i o n  b e h i n d  t h e  c o n v i c t i o n  i n  o r d e r  t o  

f u l  fi 11 h i s  f u n c t i o n  ' in m a k i n g  a p p r o p r i a t e  r e c o m m e n d a t i o n  o r  

p u n i s h m e n t .  

The F l o r i d a  Supreme C o u r t  s t a t e d :  

The i m p o r t a n t  f a c t o r  i s  n o t  w h e t h e r  t h e r e  has been  
a c t u a l  a d j u d i c a t i o n  o f  g u i l t ,  b u t  w h e t h e r  t h e  a t t o r -  
n e y  has  b e e n  g i v e n  a  c h a n c e  t o  e x p l a i n  t h e  c i r c u m s -  
t a n c e s  s u r r o u n d i n g  h i s  p l e a  o f  n o l o  c o n t e n d e r e  and 
o t h e r w i s e  c o n t e s t  t h e  i n f e r e n c e  t h a t  he engaged  i n  
i l l e g a l  c o n d u c t .  

F l o r i d a  B a r  v . L a n c a s t e r  448 So2 1019 ( F l a .  1 9 8 4 )  

The r e s p o n d e n t  e n t e r e d  a n  " A l f o r d "  p l e a  and  b y  .doing s o  



c o n t e s t e d  a n d  d e n i e d  t o  b o t h  t h e  t r i a l  j u d g e  i n  t h e  u n d e r l y i n g  

m a t t e r  and  t o  t h e  r e f e r e e  h i s  g u i l t  o f  a n y  c r i m i n a l  w r o n g d o i n g .  

R e s p o n d e n t  f u r t h e r  t o o k  and p a s s e d  a  p o l y g r a p h  t e s t  a d m i n i s t e r e d  

b y  M r .  Geo rge  S t a t l e r y ,  t h e  v e r y  p e r s o n  u s e d  b y  t h e  U n i t e d  S t a t e s  

A t t o r n e y ' s  o f f i c e  i n  S o u t h  F l o r i d a .  (TR 4 0 )  ( C o m p l .  Ex :  1 )  

The o n l y  p e r s o n  t o  a c c u s e  t h e  r e s p o n d e n t  o f  c r i m i n a l  w r o n g -  

d o i n g  was M r .  L o u i s  M e h r i g e .  (TR 7 9 )  

M r .  M e h r i g e  r e f u s e d  t o  b e  g i v e n  a  p o l y g r a p h  e x a m i n a t i o n .  

( T R  1 3 2 )  

R e s p o n d e n t ' s  w i l l i n g n e s s  t o  e n t e r  an  " A l f o r d "  p l e a  t o  t h e  

r e d u c e d  c h a r g e  o f  a  m i s p r i s o n  o f  a  f e l o n y  i n  v i o l a t i o n  o f  t i t l e  

18 ,  USC Sec.  3  ( A c c e s s o r y  a f t e r  t h e  f a c t )  was i n d u c e d  b y  t h e  

c o n c e r n s  o f  h i s  w i f e  a n d  c o n c e r n s  f o r  h i s  t h r e e  y o u n g  d a u g h t e r s  

ages  8 ,  5 ,  and  3 .  By d o i n g  s o  r e s p o n d e n t ' s  r i s k  o f  i n c a r c e r a -  

t i o n  was r e d u c e d  f r o m  t e n  y e a r s  t o  120 d a y s ,  p l u s  a  $250 .00  

f i n e .  



ARGUMENT 

11. THE REFEREE ERRED WHEN HE DENIED THE FLORIDA BAR 
AN OPPORTUNITY TO PRESENT REBUTTAL TESTIMONY. 

The  a b o v e  s t a t e d  a r g u m e n t  i s  r e p e a t e d  i n  t h e  same f o r m  as 

s t a t e d  b y  t h e  F l o r i d a  B a r .  

The  F l o r i d a  B a r  was f i r s t  a d v i s e d  o f  t h i s  m a t t e r  b y  c o r -  

r e s p o n d e n c e ,  d a t e d  J u n e  26 ,  1 9 8 5  a n d  was t h e r e a f t e r  p r o v i d e d  

w i t h  a  f u l l  a n d  c o m p l e t e  r e c i t a t i o n  o f  a11  f a c t s  b y  c o r r e s p o n -  

d e n c e  d a t e d  J u n e  26 ,  1 9 8 5  w h i c h  was f u r t h e r  s u p p l e m e n t e d  o n  

J u l y  1 2 ,  1 9 8 5 w i t h  a t t a c h m e n t s .  (Comp l  . Ex 8 ,  9 )  The  F l o r i d a  B a r  

f i l e d  i t s  c o m p l a i n t  o n  O c t o b e r  1 8 ,  1 9 8 5 .  

On O c t o b e r  29 ,  1 9 8 5  C h i e f  J u s t i c e  B o y d  r e f e r r e d  t h i s  m a t -  

t e r  t o  J u d g e  M o r i a r t y ,  a s  a  r e f e r e e  r e q u e s t i n g  a  r e p o r t  i n  1 8 0  

d a y s .  On November  4,  1 9 8 5  t h e  r e s p o n d e n t  f i l e d  a  d e t a i l e d  a n -  

s w e r  t o  t h e  c o m p l a i n t .  

The  F l  o r i  d a  B a r  r e s p o n d i  n g  t o  p r o d u c t i o n  r e q u e s t  s  t a t i  ng  

t h e y  w o u l d  h a v e  n o  w i t n e s s e s  (TR 1 5 1 )  

A  f i n a l  h e a r i n g  was h e l d  A p r i l  2 3 ,  1 9 8 6 .  

The  r e s p o n d e n t  was c o n t i n u o u s l y  a v a i l a b l e  t o  b e  d e p o s e d  

a n d  was i n  f a c t  d e p o s e d  b y  t h e  F l o r i d a  B a r  a n d  s t a t e d  e s s e n t i a l l y  



t h e  same t e s t i m o n y  i n  d e p o s i t i o n  t h a t  he d i d  a t  t h e  h e a r i n g .  

f l e a r i n g  t h e  c o n c l u s i o n  o f  t h e  h e a r i n g  t h e  r e f e r e e  made i n -  

q u i r y  o f  t h e  F l o r i d a  B a r  i f  t h e y  w i s h e d  t o  c a l l  any  r e b u t t a l  

w i t n e s s e s  t h e y  answered  " n o "  (TR 135 L i n e  1 2 )  

The F l o r i d a  B a r  d i d  r e q u e s t  a  d e l a y  t o  c a l l  a  w i t n e s s  o r  

t w o  t o  e l a b o r a t e  o r  g i v e  a  more  " c o r r ~ p l e t e  v e r s i o n "  (TR 135 ,142)  

The F l o r i d a  B a r  a c k n o w l e d g e d  t h a t  t h e  t e s t i m o n y  t h e y  s o u g h t  

t o  i n t r o d u c e  was " n o t  s o  much a t  v a r i a n c e "  (TR 1 4 8 )  w i t h  e x i s t -  

i n g  e v i d e n c e  b u t  s o u g h t  t o  i n t r o d u c e  " t h i n g s  t h a t  n e v e r  came o u t  

b e f o r e "  (TR 1 4 8 )  

The F l o r i d a  B a r  d i d  n o t  c l a i m ,  n o r  does i t  c l a - i m  i n  i t s  

b r i e f ,  any  s u r p r i s e  n o r  i n a b i l i t y  t o  o b t a i n  ahead o f  t i m e  w h a t -  

e v e r  t e s t i m o n y  i t  s o u g h t  t o  i n t r o d u c e  and h a v e  i t  a v a i l a b l e  f o r  

t h i s  h e a r i n g .  

T h e r e  i s  o f  c o u r s e  a  s e r i o u s  q u e s t i o n  as t o  w h e t h e r  t h e  

t e s t i m o n y  t h e y  s o u g h t  t o  i n t r o d u c e  c o u l d  e v e n  be c h a r a c t e r i z e d  

as " r e b u t t a l .  " 

Judge  M o r i a r t y  e x e r c i s i n g  h i s  d i s c r e t i o n ,  i n  l i g h t  o f  t h e  

Supreme C o u r t ' s  180 day  r e q u i r e m e n t  t o  r e s o l v e  t h i s  m a t t e r  ( t h e  

h e a r i n g  t o o k  p l a c e  o n  t h e  176 d a y .  (TR 1 5 5 ) )  p r o p e r l y  d e n i e d  t h e  

0 F l o r i d a  B a r ' s  r e q u e s t  t o  c o n t i n u e  t h e  h e a r i n g .  ( T R 1 4 9 )  



ARGUMENT 

111. THE REFEREE ERRED I N  FA IL ING TO REQUIRE PROOF OF 
REHABILITATION THROUGH REINSTATEMENT PROCEEDINGS PURSUANT 
TO ARTICLE X I ,  RULE 1 1 . 1 0 ( 4 ) ,  INTEGRATION RULE OF THE 
FLORIDA BAR. 

The a b o v e  s t a t e d  a r g u m e n t  i s  r e p e a t e d  i n  t h e  same f o r m  as 

s t a t e d  b y  t h e  F l o r i d a  B a r .  

The r e f e r e e  h a d  b e f o r e  h i m  t e s t i m o n y  t h a t  t h e  r e s p o n d e n t  

was m a r r i e d  f o r  14  y e a r s  w i t h  t h r e e  y o u n g  d a u g h t e r s  (TR 5 0 , 5 1 )  

t h a t  r e s p o n d e n t ' s  w i f e  d i d  n o t  w a n t  h i m  t o  go t o  t r i a l  i n  M i c h i -  

g a n .  (TR 5 2 )  T h a t  r e s p o n d e n t  p u t  h i s  f a m i l y ' s  i n t e r e s t  a h e a d  

a o f  h i s  own. (TR 5 3 )  T h a t  r e s p o n d e n t  was a c t i v e  i n  y o u t h  g r o u p s .  

(TR 54.) T h a t  r e s p o n d e n t  h a d  no  p r i o r  e t h i c a l  c o m p l a i n t s  (TR 5 6 ) ,  

n o  p r i o r  m a l p r a c t i c e  a c t i o n s  (TR 5 6 ) ,  no  p r i o r  c r i m i n a l  c o n v i c -  

t i o n s .  (TR 5 6 )  R e s p o n d e n t  a c t e d  i n  g o o d  f a i t h  w i t h  t h e  F l o r i d a  

B a r  r e g a r d i n g  t h i s  c o n v i c t i o n .  (TR 1 2 6 )  R e s p o n d e n t  h o l d s  n o  

a n i m o s i t y  t o w a r d  a n y o n e .  (TR 1 0 5 )  R e s p o n d e n t  has  v o l u n t a r i l y  

b o t h  b e f o r e  a n d  a f t e r  t h i s  c o n v i c t i o n  p e r f o r m e d  v o l u n t a r y  commu- 

n i t y  s e r v i c e  f o r  d i s a b l e d  c h i l d r e n  a n d  s t u d e n t s .  (TR 9 2 )  

R e s p o n d e n t  has  a l r e a d y  b e e n  s u s p e n d e d  f r o m  a c t i v e  p r a c t i c e  

o f  l a w  f o r  a l m o s t  t w o  y e a r s  w i t h  a s s o c i a t e d  h a r d s h i p s  t o  h i s  

f a m i l y ,  s o c i a l l y  a n d  f i n a n c i a l l y .  



The r e f e r e e  had  s u b s t a n t i a l  u n r e b u t t e d  e v i d e n c e  o f  r e h a b i -  

1  i t a t i  o n  b e f o r e  h i m  when h e  recommended a u t o m a t i c  r e i n s t a t e m e n t  

f o l l o w i n g  a  t w o  y e a r  p e r i o d  o f  s u s p e n s i o n .  

The Supreme C o u r t  has  u l t i m a t e  a u t h o r i t y  t o  r e n d e r  j u d g m e n t  

i n  d i s c i p l i n a r y  p r o c e e d i n g s .  F.S.A. C o n s t .  A r t .  5 § 23  

The Supreme C o u r t  s t a t e d :  

The d e g r e e  o f  p u n i s h m e n t  i n  e a c h  c a s e  w h e r e  v i o l a t i o n s  
o f  Canons o f  P r o f e s s i o n a l  E t h i c s  a r e  i n v o l v e d  d e p e n d s  
e n t i r e l y  u p o n  t h e  f a c t u a l  s i t u a t i o n  p r e s e n t e d  b y  t h e  
r e c o r d  i n  t h a t  p a r t i c u l a r  c a s e .  O v e r  t h e  y e a r s  t h i s  
C o u r t  has  n o t  f o u n d  a n y  a r e a s  o f  b l a c k  a n d  w h i t e  a s  t o  
t h e  d e g r e e  o f  p u n i s h m e n t  t o  b e  i m p o s e d  i n  a l l  c a s e s .  
R e h a b i l i t a t i o n  a s  w e l l  a s  p u n i s h m e n t  i s  i n v o l v e d  i n  
e v e r y  c a s e .  Such f a c t o r s  c a l l  u p o n  t h e  t o t a l  e x p e r -  
i e n c e  o f  t h e  J u s t i c e s  o f  t h i s  C o u r t  i n  d e t e r m i n i n g  t h e  
a p p r o p r i a t e  j u d g m e n t  i n  e a c h  i n s t a n c e .  

The F l o r i d a  B a r  v .  S c o t t  197  So2 5 1 8  At,. 5 2 0  

A r t i c l e  11, R u l e  1 1 . 1 0  
I n t e g r a t i o n  R u l e  . o f  t h e  F l o r i d a  B a r  S t a t e s :  

D I S C I P L I N E  BY SUPREME COURT 

The j u d g m e n t s  e n t e r e d ,  f i n d i n g  members o f  T h e  F l o r i d a  
B a r  g u i l t y  o f  m i s c o n d u c t ,  s h a l l  i n c l u d e  one  o r  m o r e  
o f  t h e  f o l l o w i n g  d i s c i p l i n a r y  m e a s u r e s :  r m p h a s r s  s u p p l i e d )  



The Supreme C o u r t  has  a u t h o r i t y  t o  s e l e c t  a n y  one o r  m o r e  

o f  t h e  a l l o w a b l e  d i s c i p l i n a r y  m e a s u r e s  b u t  i s  n o t  o b l i g a t e d  t o  

s e l e c t  m o r e  t h a n  o n e .  T h i s  c o u r t  c o u l d  s e l e c t  s u s p e n s i o n , w i t h o u t  

a l s o  r e q u i r i n g  as a  s e c o n d  i t e m ,  a r e i n s t a t e m e n t  p r o c e e d i n g .  

T h i s  a r g u m e n t  w o u l d  a p p e a r  t o  be  i n  c o n f l i c t  w i t h  A r t i c l e  1 1  

R u l e  l J  . 1 0  5 4 I n t e g r a t i o n  R u l e  o f  t h e  F l o r i d a  B a r  w h i c h  s t a t e s :  

. . . A  s u s p e n s i o n  o f  t h r e e  m o n t h s  o r  l e s s  s h a l l  
n o t  r e q u i r e  p r o o f  o f  r e h a b i l i t a t i o n  o r  s a t i s f a c t o r y  
p a s s a g e  o f  The F l o r i d a  B a r  e x a m i n a t i o n ;  a  s u s p e n s i o n  
o f  more  t h a n  t h r e e  m o n t h s  s h a l l  r e q u i r e  p r o o f  o f  r e -  
h a b i l i t a t i o n ;  . . .  

The R e s p o n d e n t  s u g g e s t s  t h e r e  i s  a  p o t e n t i a l  c o n f l i c t  b e -  

t w e e n  t h e  a b o v e  c i t e d  r u l e s  c o n t a i n e d  i n  A r t i c l e  11 o f  t h e  I n -  

t e g r a t i o n  R u l e s  and b e t w e e n  t h i s  C o u r t ' s  a b o v e  c i t e d  c o n s t i  t u -  

t i o n a l  a u t h o r i t y  and  R u l e  1 1 . 1 0  g 4 .  The I n t e g r a t i o n  R u l e  o f  

The F l o r i d a  B a r .  

The r e s p o n d e n t  w o u l d  a s s e r t  t h a t  t h i s  C o u r t  s h o u l d  a c c e p t  

t h e  l e a s t  r e s t r i c t i v e  i n t e r p r e t a t i o n  and  n o t  d e n y  i t s e l f  t h e  

f l e x i b i l  i t y  o f  i m p o s i n g  a  r e i n s t a t e m e n t  p r o c e e d i n g  w h e r e  a p p r o -  

p r i a t e  and - n o t  i m p o s i n g  a  r e i n s t a t e m e n t  p r o c e e d i n g  w h e r e  

a p p r o p r i a t e .  



ARGLIMENT 

I V -  RESPONDENT .StIOULD B E  DISBARRED BASED UPON H I S  C O N V I C -  
TION OF A FELONY A N D  THE ABSEPICE OF SUBSTANTIAL MITIGATING 
FACTORS. 

The a b o v e  s t a t e d  a r g u m e n t  i s  r e p e a t e d  i n  t h e  same f o r m  as 

s t a t e d  b y  The F l o r i d a  B a r .  

PAVLICK has  b e e n  s u s p e n d e d  f r o m  t h e  p r a c t i c e  o f  l a w  f o r  a l -  

m o s t  2 y e a r s  as  t h e  r e s u l t  o f  t h e  " a u t o m a t i c  s u s p e n s i o n "  p r o v i -  

s i o n  o f  A r t i c l e  X I ,  R u l e  1 1 . 0 7 ( 4 ) ,  I n t e g r a t i o n  R u l e  o f  The F l o -  

r i d a  B a r .  

N o t h i n g  i n  t h e  I n t e g r a t i o n  R u l e  makes i t  ~ n a n d a t o r y  f o r  a11  

a t t o r n e y s  who a r e  c o n v i c t e d  o f  a  f e l o n y  t o  be d i s b a r r e d .  I n -  

@ s t e a d ,  t h a t  p o l i c y  i s  a  c r e a t u r e  o f  t h e  B o a r d  o f  G o v e r n o r s  o f  

The F l o r i d a  B a r .  The F l o r i d a  Supreme C o u r t ,  w h i c h  a d o p t e d  t h e  

I n t e g r a t i o n  R u l e ,  h a s  t i m e  a n d  a g a i n  s t a t e d  t h a t  t h e  q u e s t i o n  o f  

w h e t h e r  o r  n o t  t o  d i s b a r  r e q u i r e s  c a s e - b y - c a s e  d e t e r m i n a t i o n .  

I n d i s c r i m i n a t e  a p p l i c a t i o n  o f  t h e  B a r ' s  p o l i c y  i s  p a r t i c u -  

l a r l y  e g r e g i o u s  i n  t h i s  c a s e  b e c a u s e  i t  was shown t h a t  n o  o n e  

e v e r  r e v i e w e d  o r  h e a r d  t h e  f a c t s  p r e s e n t e d  a t  t h e  f i n a l  h e a r i n g  

a t  any  t i m e  b e f o r e  t h e  B a r  i n s t i t u t e d  t h e s e  p r o c e e d i n g s  a g a i n s t  

PAVLIC K .  

PAVLICK h a s  d e m o n s t r a t e d  t h r o u g h  s u b s t a n t i a l  a n d  c o m p e l  1  i n g  

e v i d e n c e  o f  m i t i g a t i n g  c i r c u m s t a n c e s  t h a t  he s h o u l d  n o t  b e  



d i s b a r r e d .  

The F l o r i d a  Supreme C o u r t  has h e l d  t h a t :  

D i s b a r m e n t  i s  t h e  e x t r e m e  measure  o f  d i s c i p l i n e  t h a t  
c a n  be  i m p o s e d  on any l a w y e r .  I t  s h o u l d  be r e s o r t e d  
t o  o n l y  i n  c a s e s  w h e r e  t h e  p e r s o n  c h a r g e d  has  demons- 
t r a t e d  an  a t t i t u d e  and a  c o u r s e  o f  c o n d u c t  t h a t  i s  
w h o l l y  i n c o n s i s t e n t  w i t h  a p p r o v e d  p r o f e s s i o n a l  
s t a n d a r d s .  To s u s t a i n  d i s b a r m e n t  t h e r e  m u s t  be  a  
s h o w i n g  t h a t  t h e  p e r s o n  c h a r g e d  s h o u l d  n e v e r  b e  a t  
t h e  b a r .  I t  s h o u l d  n e v e r  be d e c r e e d  w h e r e  p u n i s h m e n t  
l e s s  s e v e r e ,  s u c h  as r e p r i m a n d ,  t e m p o r a r y  s u s p e n s i o n ,  
o r  f i n e  w i l l  a c c o m p l i s h  t h e  d e s i r e d  p u r p o s e .  

(Emphas is  s u p p l i e d )  

The F l o r i d a  B a r  v . M o o r e , l 9 4  So2 264,  2 6 1  ( F l a .  1 9 6 6 ) .  

a T h r e e  c r i t e r i a  f o r  d e t e r m i n i n g  t h e  p r o p e r  d i s c i  p l  i n a r y  s a n c -  

t i o n  t o  be  i m p o s e d  a g a i n s t  a t t o r n e y s  i n  an  a c t i o n  b r o u g h t  p u r -  

s u a n t  t o  A r t i c l e  X I  o f  t h e  I n t e g r a t i o n  R u l e s  o f  The F l o r i d a  B a r  

have  been  e s t a b l i s h e d .  These a r e :  

F i r s t ,  t h e  j u d g m e n t  m u s t  b e  f a i r  t o  s o c i e t y ,  b o t h  i n  
t e r m s  o f  p r o t e c t i n g  t h e  p u b l i c  f r o m  u n e t h i c a l  c o n d u c t  
and a t  t h e  same t i m e  n o t  d e n y i n g  t h e  pub1 i c  t h e  s e r -  
v i c e s  o f  a  q u a l i f i e d  l a w y e r  as a  r e s u l t  o f  undue h a r s h -  
n e s s  i n  i m p o s i n g  p e n a l t y .  Second,  t h e  j u d g m e n t  m u s t  be  
f a i r  t o  t h e  r e s p o n d e n t ,  b e i n g  s u f f i c i e n t  t o  p u n i s h  a  
b r e a c h  o f  e t h i c s  and  a t  t h e  same t i m e  e n c o u r a g e  r e f o r m -  
a t i o n  and  r e h a b i l i t a t i o n .  T h i r d ,  t h e  j u d g e m e n t  m u s t  be  
s e v e r e  enough t o  d e t e r  o t h e r s  who m i g h t  be  p r o n e  o r  
t e m p t e d  t o  become i n v o l v e d  i n  l i k e  v i o l a t i o n s .  

The F l o r i d a  B a r  v . L o r d , 4 3 3  Sop 983,  986 ( F l a .  1 9 8 3 ) .  

I t  i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  upon  t h e  a u t h o r i t y  o f  



Moore  and  L o r d ,  t h e  c i r c u m s t a n c e s  j u s t i f y i n g  t h e  d i s c i p l i n a r y  

s a n c t i o n  o f  d i s b a r m e n t  a r e  t o t a l l y  a b s e n t  f r o m  t h i s  c a s e .  

I t  i s  m a n i f e s t  f r o m  t h e  f a c t s  p r o v e n  a t  t r i a l ,  w h i c h  t h e  

B a r  made no e f f o r t  t o  r e b u t ,  t h a t  c o m p e l l i n g  c i r c u m s t a n c e s  e x i s t  

i n  t h i s  c a s e  w h i c h  m i t i g a t e  a g a i n s t  d i s b a r m e n t .  F o r  one t h i n g ,  

PAVLICK h a s  a l r e a d y  b e e n  s u f f i c i e n t l y  p u n i s h e d .  M o r e o v e r ,  he  

c o n t i n u e s  t o  p r o t e s t  h i s  i n n o c e n c e  a s  e v i d e n c e d  b y  h i s  s u c c e s s -  

f u l  s u b m i s s i o n  t o  a  p o l y g r a p h  e x a m i n a t i o n ,  a n d  m a i n t a i n s  t h a t  

he e n t e r e d  t h e  " A l f o r d "  p l e a  b e l i e v i n g  a t  t h e  t i m e  t h a t  i t  was 

i n  t h e  i n t e r e s t  o f  h i s  f a m i l y  t o  p u t  t h e  m a t t e r  t o  r e s t  i n  t h e  

manner  i n  w h i c h  i t  was d o n e .  A t  no  t i m e  b e f o r e  h i s  c o n v i c t i o n  

h a s  PAVLICK had  a n y  m a l p r a c t i c e  c l a i m s  o r  e t h i c a l  c o m p l a i n t s  

made a g a i n s t  h i m .  

A c c o r d i n g l y ,  s u b s t a n t i a l  and  c o n v i n c i n g  e v i d e n c e  o f  m i t i -  

g a t i n g  c i r c u m s t a n c e s  why PAVLICK s h o u l d  n o t  be d i s b a r r e d  was p r e -  

s e n t e d  a t  f i n a l  h e a r i n g .  

The p r i n c i p l e s  w h i c h  g o v e r n  t h i s  c a s e  a r e  t h o s e  a n n o u n c e d  

t h e  F l o r i d a  Supreme C o u r t  i n  The F l o r i d a  B a r  v . C a r b o n a r o  ,464 

So2 549 ( F l a .  1 9 8 5 ) .  J o s e p h  L .  C a r b o n a r o  e n t e r e d  a  p l e a  o f  g u i l -  

t y  i n  t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  S o u t h e r n  D i s t r i c t  

o f  F l o r i d a  t o  t h e  f e l o n y  c h a r g e  o f  c o n s p i r a c y  t o  p o s s e s s  w i t h  

i n t e n t  t o  d i s t r i b u t e  q u a n t i t i e s  o f  c o c a i n e .  The C o u r t  f o u n d  h i m  

g u i l t y  o f  t h e  o f f e n s e  and p l a c e d  h i m  o n  p r o b a t i o n  f o r  f o u r  y e a r s ,  

w i t h h o l d i n g  i m p o s i t i o n  o f  a  s e n t e n c e  o f  c o n f i n e m e n t .  



T h e r e a f t e r ,  t h e  Bar f i l e d  a  formal compla in t  a g a i n s t  Carbo- 

ne ro .  A r e f e r e e  was appo in ted  and a  h e a r i n g  was h e l d .  

The r e f e r e e  recommended t h a t  Carbonaro be found g u i l t y  o f  

v i o l a t i n g ,  among o t h e r  t h i n g s ,  A r t i c l e  XI, Rule 1 1 . 0 2 ( 3 )  ( a )  and 

( b ) ,  I n t e g r a t i o n  Rule of  The F l o r i d a  Bar .  The r e f e r e e  recommend- 

e d ,  a s  a  d i s c i p l i n a r y  s a n c t i o n ,  t h a t  Carbonaro be suspended f o r  

a  p e r i o d  of  t h r e e  y e a r s .  

In d e t e r m i n i n g  t o  recommend s u s p e n s i o n  r a t h e r  t h a n  d i s b a r -  

ment ,  t h e  r e f e r e e  c o n s i d e r e d  t h e  f o l l o w i n g  f a c t o r s ,  among o t h e r s :  

1. The c r i m i n a l  a c t  was an i s o l a t e d  i n c i d e n t  i n  Carbo- 

n a r o ' s  l i f e .  

2 .  Carbonaro was a  young man who had t h e  a b i l i t y  t o  con-  

t r i b u t e  e x c e p t i o n a l  l e g a l  t a l e n t  t o  t h e  community. 

3 .  The c r i m i n a l  a c t s  f o r  which Carbonaro was c o n v i c t e d  

d id  no t  i n v o l v e  t h e  v i o l a t i o n  of  h i s  c l i e n t ' s  t r u s t .  

4 .  Carbonaro s u f f e r e d  pe r sona l  h a r d s h i p ,  embarrassment ,  

h u m i l i a t i o n ,  p u b l i c i t y  and t h e  a t t e n d a n t  f i n a n c i a l  h a r d s h i p t s  

which accompany l a c k  o f  employment o p p o r t u n i t i e s  f o r  a  suspended 

lawyer  on f e d e r a l  p r o b a t i o n .  

5 .  Carbonaro ev idenced  a  genu ine  commitment t o  i n i t i a t e  

a  c o u r s e  of both pub1 i c  s e r v i c e  and commitment t o  work w i t h  l e -  

ga l  s e r v i c e s  f o r  t h e  poor  and t o  r e h a b i l i t a t e  h i m s e l f  f o r  a  r e -  

turn t o  t h e  p r a c t i c e  o f  law.  



6 .  The r e f e r e e  b e l i e v e d  t h a t  t h e  s t i g m a  o f  d i s b a r m e n t  

was a  b u r d e n  o n  C a r b o n a r o  w h i c h  was n o t  n e c e s s a r y  t o  e n c o u r a g e  

r e f o r m a t i o n  o r  r e h a b i l i t a t i o n  a n d  w o u l d  n o t  r e s u l t  i n  a n y  g r e a t -  

e r  p r o t e c t i o n  o f  t h e  p u b l i c  t h a n  w o u l d  a  t h r e e  y e a r  s u s p e n s i o n .  

Upon t h e  B a r ' s  p e t i t i o n  t o  r e v i e w  t h e  r e f e r e e ' s  recommended 

d i s c i p l i n e ,  t h e  F l o r i d a  Supreme C o u r t ,  e x p r e s s l y  d i s c u s s i n g  t h e  

c r i t e r i a  s e t  f o r t h  i n  Moore  and  L o r d ,  a d o p t e d  t h e  r e f e r e e ' s  r e -  

c o m m e n d a t i o n  s t a t i n g :  

The R e f e r e e  b e l o w  f o u n d  t h a t  t h e  s t i g m a  o f  d i s b a r m e n t  
w o u l d  b e  a  b u r d e n  o n  t h e  r e s p o n d e n t  w h i c h  i s  n o t  n e -  
c e s s a r y  i n  t h i s  c a s e  t o  e n c o u r a g e  r e f o r m a t i o n  o r  r e h a -  
b i l i t a t i o n ,  n o r  w o u l d  i t  r e s u l t  i n  a n y  g r e a t e r  p r o t e c -  
t i o n  o f  t h e  p u b l i c  t h a n  w o u l d  a  t h r e e  y e a r  s u s p e n s i o n .  
We a g r e e .  Based  upon  t h e  e v i d e n c e  and t h e  R e f e r e e ' s  
f i n d i n g s  o f  m i  t i g a t i n g  f a c t o r s  a n d  t h e  R e s p o n d e n t ' s  d e -  
m o n s t r a t e d  p o t e n t i a l  f o r  r e h a b i l i t a t i o n ,  we a p p r o v e  
t h e  r e c o m m e n d a t i o n s  o f  t h e  R e f e r e e .  

A c c o r d i n g l y ,  i t  i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  PAVLICK d e -  

m o n s t r a t e d  t h r o u g h  s u b s t a n t i a l  compe l  1  i n g  e v i d e n c e  o f  m i  t i g a t i n g  

c i r c u m s t a n c e s  t h a t  he s h o u l d  n o t  be d i s b a r r e d .  

A r t i c l e  X I ,  r u l e  1 1 . 0 7 ( 4 ) ,  I n t e g r a t i o n  R u l e  o f  The F l o r i d a  

B a r ,  d o e s  n o t  p e r  s e  a p p l y  t o  PAVLICK. A c c o r d i n g l y ,  t h i s  C o u r t  

h a s  d i s c r e t i o n ,  a s  i n  a n y  o t h e r  g r i e v a n c e  m a t t e r ,  t o  d e t e r m i n e  

w h a t  p u n i s h m e n t  w i l l  a c c o m p l i s h  t h e  d e s i r e d  p u r p o s e s  u n d e r  t h e  

c i r c u m s t a n c e s  o f  t h i s  c a s e .  



While A r t i c l e  XI, Rule of The F l o r i d a  Bar p r o v i d e s  t h a t  an 

a a t t o r n e y ' s  c o n v i c t i o n  of  a  f e l o n y  r e s u l t s  i n  an a u t o m a t i c  suspen-  

s i o n  from t h e  p r a c t i c e  of law which remains  i n  e f f e c t  f o r  t h r e e  

( 3 )  y e a r s  a f t e r  t h e  c o n v i c t i o n  becomes f i n a l ,  i t  i s  u n c l e a r  what 

happens when t h e  c o n v i c t i o n  i s  based on something l e s s  than  a  

f i n d i n g  of  g u i l t y  o r  even a  g u i l t y  p l e a ,  such a s  a  p l e a  of  no lo  

c o n t e n d e r e  o r  an " A l f o r d "  p l e a .  The l a t t e r  was d e f i n e d  by t h e  

United S t a t e s  Supreme Cour t  a s  "a p l e a  c o n t a i n i n g  a  p r o t e s t a t i o n  

of  innocence  when, a s  i n  t h e  i n s t a n t  c a s e ,  a  d e f e n d a n t  i n t e l l i -  

g e n t l y  conc ludes  t h a t  h i s  i n t e r e s t s  r e q u i r e  e n t r y  of g u i l t y  p l e a . "  

North C a r o l i n a  v .Al fo rd ,400  U . S .  25 ,  38 ( 1 9 7 0 ) .  

Research y i e l d e d  no c a s e s  dec ided  by t h e  F l o r i d a  Supreme 

Cour t  which d e a l t  w i t h  t h a t  unique  s i t u a t i o n  p r e s e n t e d  i n  t h i s  

a c a s e  where an a t t o r n e y  i s  c o n v i c t e d  of  a  f e l o n y  based upon h i s  

having e n t e r e d  an " A l f o r d "  p l e a .  

In a  r e l a t e d  c o n t e x t ,  i t  has been he ld  t h a t  t h e  admiss ion  

of  a  no lo  c o n t e n d e r e  p l e a  i n t o  e v i d e n c e  i n  a  d i s c i p l i n a r y  pro-  

ceed ing  i s  p r o p e r  because i t  i s  r e l e v a n t  t o  t h e  a t t o r n e y ' s  f i t -  

ness  t o  p r a c t i c e  law.  The F l o r i d a  Bar v . L a n c a s t e r ,  448 So2 1019 

( F l a . 1 9 8 4 ) .  Review of  c a s e s  i n v o l v i n g  an a t t o r n e y ' s  p l e a  o f  no- 
l o  c o n t e n d e r e  t o  c r i m i n a l  c h a r g e s  r e v e a l s  t h a t  t h e  F l o r i d a  Su- 

preme Cour t  has approved s h o r t e r  p e r i o d s  of  s u s p e n s i o n  than  t h e  

t h r e e  y e a r s  "mandated" by A r t i c l e  X1,Rule 1 1 . 0 7 ( 4 ) , I n t e g r a t i o n  

Rule of  'The F l o r i d a  Bar .  See, L a n c a s t e r ( 2 - y e a r  s u s p e n s i o n ) ;  and 

a l s o  s e e  The F l o r i d a  Bar v . M i l l e r ,  322 So2 5 0 2 ( F l a . 1 9 7 5 ) ( 9 0 - d a y  

0 s u s p e n s i o n ) .  



Of c o u r s e ,  t h e r e  i s  a  c r i t i c a l  d i f f e r e n c e  between a  p l e a  o f  

a n o l o  c o n t e n d e r e  and an " A l f o r d "  p l e a .  "Nolo c o n t e n d e r e "  means 

t h a t  t h e  d e f e n d a n t  d o e s  n o t  c o n t e s t  o r  c h a l l e n g e  t h e  m a t t e r s  w i t h  

which he i s  c h a r g e d ,  w h i l e  w i t h  an " A l f o r d "  p l e a  (PAVLICK's, i n  

p a r t i c u l a r )  he c l e a r l y  d o e s .  PAVLICK d i d  n o t  u r g e  t h e  R e f e r e e  

t o  "go beh ind  t h e  c o n v i c t i o n , "  a s  t h e  Bar s u g g e s t s .  He mere ly  

a sked  t h e  R e f e r e e  t o  a p p r e c i a t e  t h e  t r u e  n a t u r e  o f  h i s  p l e a ,  

which i s  c o n s i s t e n t  w i t h  h i s  c o n t i n u i n g  d e n i a l  of  t h e  u n d e r l y i n g  

f a c t s  w i t h  which he was c h a r g e d .  I t  i s  e x a c t l y  t h a t  which t h e  

F l o r i d a  Supreme C o u r t  c o n t e m p l a t e d  when i t  h e l d  t h a t  an a t t o r n e y  

who has  been c o n v i c t e d  o f  a  c r i m e  may e x p l a i n  t h e  c i r c u m s t a n c e s  

s u r r o u n d i n g  t h e  o f f e n s e  and o f f e r  t e s t i m o n y  i n  e x c u s e  o r  i n  mi t i -  

g a t i o n  o f  t h e  d i s c i p l i n a r y  p e n a l t y .  The F l o r i d a  Bar v . F u s s e l 1 ,  

179 So2 8 5 2 ( F l a . 1 9 6 5 ) .  

T h i s  C o u r t  w i l l  n o t  be d e p a r t i n g  from any w e l l  e s t a b l i s h e d  

p r i n c i p l e  i f  i t  a f f i r m s  t h e  r e f e r e e ' s  acomrnodatioris o f  s u s p e n s i o n  

f o r  two y e a r s .  Even where  an a t t o r n e y  h a s  been found g u i l t y  o f  

a  f e l o n y  a s  h e i n o u s  a s  c o n s p i r a c y  t o  i m p o r t  m a r i j u a n a ,  t h e  F l o -  

r i d a  Supreme C o u r t  ha s  app roved  d i s c i p l i n e  t h a t  i s  l e s s  s e v e r e  

t h a n  t h a t  p r e s c r i b e d  by A r t i c l e  XI ,  Rule 1 1 . 0 7 ( 4 ) ,  I n t e g r a t i o n  

Rule of  The F l o r i d a  Ba r .  The F l o r i d a  Bar v .  P e t t i e ,  424 So2 734 

( F l a . 1 9 8 2 ) ( 1  y e a r  s u s p e n s i o n ) .  



CONCLUSION 

Based u p o n  t h e  f a c t s  and  l a w s ,  t h i s  C o u r t  s h o u l d  (1) r e j e c t  

The F l o r i d a  B a r ' s  r e c o m m e n d a t i o n  o f  d i s b a r m e n t ,  and  ( 2 )  a c c e p t  

t h e  R e f e r e e ' s  r e c o m m e n d a t i o n  o f  a  t w o  y e a r  s u s p e n s i o n  a n d  a u t o -  

m a t i c  r e i n s t a t e m e n t .  
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