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STATEMENT OF THE CASE 

T h i s  i s  a  c a s e  o f  o r i g i n a l  j u r i s d i c t i o n  p u r s u a n t  t o  

A r t i c l e  V ,  S e c t i o n  1 5 ,  o f  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  

F l o r i d a .  

On A p r i l  3 0 ,  1 9 8 4 ,  Nancy  Y e n s e r  a n d  M i t z i  A u s t i n  

w r o t e  l e t t e r s  o f  c o m p l a i n t  t o  The  F l o r i d a  B a r  o n  b e h a l f  o f  

t h e i r  r e s p e c t i v e  c l i e n t s  a l l e g i n g  i m p r o p e r  c o n d u c t  o n  

~ e s p o n d e n t ' s  p a r t .  On March 26,  1985,  Responden t  s t i p u l a t e d  

t o  p r o b a b l e  c a u s e  b e f o r e  t h e  E i g h t h  J u d i c i a l  C i r c u i t  

G r i e v a n c e  C o m m i t t e e .  S e v e n  m o n t h s  l a t e r ,  o n  O c t o b e r  2 2 ,  

1 9 8 5 ,  The  F l o r i d a  B a r  f i l e d  i t s  f o r m a l  c o m p l a i n t  i n  t h i s  

c o u r t .  F i n a l  h e a r i n g  w a s  h e l d  o n  J u l y  2  a n d  J u l y  8 ,  1 9 8 6 ,  

b e f o r e  t h e  Honorab l e  J o h n  Thurman. J u d g e  Thurman i s s u e d  h i s  

R e p o r t  o f  R e f e r e e  o n  J u l y  25, 1986. 

I n  h i s  r e p o r t ,  J u d g e  Thurman found  Responden t  v i o l a t e d  

v a r i o u s  d i s c i p l i n a r y  r u l e s  a n d  recommended s u s p e n s i o n  f r o m  

t h e  p r a c t i c e  o f  l a w  f o r  s i x  m o n t h s ,  p a s s a g e  o f  t h e  E t h i c s  

p o r t i o n  o f  t h e  B a r  e x a m i n a t i o n ,  a n d  p a y m e n t  o f  a  j u d g m e n t  

e n t e r e d  a g a i n s t  Responden t  by  t h e  widow o f  h i s  c l i e n t ,  A. E. 

Cope land .  

The F l o r i d a  Ba r  a p p e a l e d  t h e  d i s c i p l i n e  recommended b y  

t h e  r e f e r e e  a n d  a s k e d  f o r  d i s b a r m e n t .  

Responden t  a p p e a l s  t h e  r e f e r e e ' s  r e p o r t  a n d  a r g u e s  t h a t  

t h e  r e f e r e e  e r r o n e o u s l y  f o u n d  t h a t  v a r i o u s  d i s c i p l i n a r y  



r u l e s  were v i o l a t e d ,  t h a t  t h e  r e f e r e e  i m p r o p e r l y  d e n i e d  

~ e s p o n d e n t ' s  Mo t ion  t o  D i s m i s s  f o r  d e l a y  o f  p r o s e c u t i o n  and  

t h a t ,  e v e n  s h o u l d  t h e  r e f e r e e ' s  f i n d i n g s  b e  u p h e l d ,  t h a t  a 

s u s p e n s i o n  i s  n o t  w a r r a n t e d  i n  t h i s  c a u s e .  



STATEMENT OF THE FACTS 

I n  l a t e  September  1980,  M i t z i  A u s t i n ,  on  b e h a l f  o f  h e r  

c l i e n t ,  B e t t y  LeMarchand, f i l e d  a  P e t i t i o n  f o r  I n v o l u n t a r y  

G u a r d i a n s h i p  s e e k i n g  t o  h a v e  M s .  L e ~ a r c h a n d ' s  f a t h e r ,  A. E. 

Copeland ,  d e c l a r e d  i n c o m p e t e n t  and  a p p o i n t i n g  M s .  LeMarchand 

t h e  g u a r d i a n  o f  h i s  e s t a t e .  Tha t  p e t i t i o n  was s e r v e d  on  M r .  

C o p e l a n d  o n  S e p t e m b e r  2 5 ,  1980.  S h o r t l y  t h e r e a f t e r ,  M r .  

Copeland  c o n t a c t e d  Respondent  f o r  t h e  p u r p o s e  o f  r e s i s t i n g  

M s .  LeMarchand's p e t i t i o n .  

R e s p o n d e n t  t e s t i f i e d  t h a t ,  b a s e d  o n  M r .  C o p e l a n d ' s  

i n s t r u c t i o n s  a n d  w i t h  h i s  a p p r o v a l ,  R e s p o n d e n t  d e v i s e d  a  

method o f  b u f f e r i n g  M r .  Copeland 's  a s s e t s  f rom h i s  d a u g h t e r .  

To t h a t  e n d ,  R e s p o n d e n t  s e t  u p  a  c o r p o r a t i o n ,  O r c h a r d  

I n v e s t m e n t  Company ( h e r e a f t e r  O I C )  t o  w h i c h  M r .  C o p e l a n d  

t r a n s f e r r e d  h i s  a s s e t s .  Among t h o s e  a s s e t s  w e r e  t h e  

S t a r l i t e  Motel  and  t h e  Orcha rd  R e s t a u r a n t ,  and  an  a s s i g n m e n t  

o f  mor tgage  f rom Ki rk  Reeb and Ronald Reeb t o  M r .  Copeland.  

O I C  w a s  f i l e d  w i t h  t h e  S e c r e t a r y  o f  S t a t e  o n  O c t o b e r  1 0 ,  

1980, h a v i n g  been c h a r t e r e d  one  week e a r l i e r .  

S i m u l t a n e o u s l y  w i t h  t h e  a s s i g n m e n t  o f  M r .  C o p e l a n d ' s  

a s s e t s  t o  O I C ,  R e s p o n d e n t  f i l e d  a  P e t i t i o n  f o r  V o l u n t a r y  

G u a r d i a n s h i p  r e q u e s t i n g  t h a t  R e s p o n d e n t  b e  a p p o i n t e d  

g u a r d i a n  o f  M r .  Copeland 's  p r o p e r t y .  Respondent  n o t i c e d  h i s  

P e t i t i o n  f o r  V o l u n t a r y  G u a r d i a n s h i p  t o  M s .  A u s t i n  by N o t i c e  



o f  H e a r i n g  d a t e d  O c t o b e r  1 6 ,  1980.  

On O c t o b e r  1 7 ,  1 9 8 0 ,  M r .  C o p e l a n d  e x e c u t e d  a n  

i r r e v o c a b l e  t r u s t  i n s t r u m e n t  i n  w h i c h  h e  a p p o i n t e d  

R e s p o n d e n t  t r u s t e e  o f  a l l  o f  h i s  p r o p e r t y ,  i n c l u d i n g  t h e  

s t o c k  i n  OIC o r  a n y  o t h e r  i n d e b t e d n e s s  o r  i n d e n t u r e  t h a t  M r .  

C o p e l a n d  m i g h t  own.  T h e  t r u s t  a g r e e m e n t  w a s  o r i g i n a l l y  

e x e c u t e d  o n  O c t o b e r  1 7 ,  1 9 8 0 ,  b u t ,  b e c a u s e  i t  w a s  n o t  

p r o p e r l y  w i t n e s s e d ,  it w a s  r e - e x e c u t e d  o n  O c t o b e r  29 ,  1980.  

On O c t o b e r  3 1 ,  1 9 8 0 ,  R e s p o n d e n t  s u p e r v i s e d  M r .  

Cope l and ' s  e x e c u t i o n  o f  h i s  L a s t  W i l l  a n d  T e s t a m e n t .  

R e s p o n d e n t  t e s t i f i e d  t h a t  d u r i n g  h i s  i n i t i a l  

d i s c u s s i o n s  w i t h  M r .  C o p e l a n d ,  t h e  s u b j e c t  o f  M r .  c o p e l a n d ' s  

i n v e s t i n g  a p p r o x i m a t e l y  $ 9 2 , 0 0 0  i n  l i q u i d  a s s e t s  w a s  

d i s c u s s e d .  R e s p o n d e n t  s u g g e s t e d  t h a t  M r .  C o p e l a n d  i n v e s t  

h i s  f u n d s  i n t o  a rea l  e s ta te  c o r p o r a t i o n  i n  w h i c h  R e s p o n d e n t  

w a s  a p r i n c i p a l .  A l t h o u g h ,  M r .  Cope l and  d i d  n o t  a c c e p t  t h i s  

i d e a ,  h e  d i d ,  h o w e v e r ,  a g r e e  t o  l e n d  $ 9 0 , 0 0 0  t o  R e s p o n d e n t  

a t  a n  i n t e r e s t  r a t e  o f  1 2  p e r c e n t  (TR I1 1 4 ,  8 2 ,  8 8 ) .  T h a t  

r a t e  w a s  a p p r o x i m a t e l y  f o u r  t o  f i v e  p e r c e n t  b e t t e r  t h a n  t h e  

i n t e r e s t  r a t e  h e  w a s  r e c e i v i n g  o n  t h e  money  t h a t  h e  h a d  i n  

h i s  p o s s e s s i o n .  On a p p r o x i m a t e l y  O c t o b e r  2 4 ,  1 9 8 0 ,  

R e s p o n d e n t  w i t h d r e w  f r o m  M r .  Cope l and ' s  b a n k s  t h e  f u n d s  t h a t  

had  b e e n  l e n t  t o  h i m  o n  O c t o b e r  6 ,  1980.  

On F e b r u a r y  1 7 ,  1 9 8 1 ,  t h e  t w o  m o t i o n s  t o  a p p o i n t  a 

g u a r d i a n  w e r e  h e a r d  b y  t h e  H o n o r a b l e  J o h n  C r e w s ,  C i r c u i t  

J u d g e ,  i n  G a i n e s v i l l e ,  F l o r i d a .  By O r d e r  i s s u e d  t h a t  d a t e ,  

J u d g e  C r e w s  r e j e c t e d  M s .  ~ e ~ a r c h a n d ' s  m o t i o n  t o  h a v e  h e r  



f a t h e r  d e c l a r e d  i n c o m p e t e n t  a n d  g r a n t e d  ~ e s p o n d e n t ' s  m o t i o n  

f o r  t h e  a p p o i n t m e n t  o f  a v o l u n t a r y  g u a r d i a n .  J u d g e  C r e w s  

f o u n d  t h a t  M r .  Cope l and  w a s  

a p h y s i c a l l y  i n c a p a c i t a t e d  p e r s o n  w i t h  some m e n t a l  
d i s a b i l i t y  b u t  n o t  i n c o m p e t e n t .  (TFB Ex.  3 e )  

J u d g e  C r e w s  a p p o i n t e d  M e l v i n  Cope l and  a s  M r .  Cope land ' s  

g u a r d i a n  p u r s u a n t  t o  M r .  C o p e l a n d ' s  r e q u e s t .  A l t h o u g h  

M e l v i n  Cope l and  w a s  r e q u i r e d  t o  p o s t  bond,  h e  n e v e r  d i d  s o .  

N o r  d i d  h e  e v e r  f i l e  a n y  i n v e n t o r y  o r  f i l e  a n y  o t h e r  

documen t s  i n  p r o b a t e  c o u r t .  

R e s p o n d e n t  n e v e r  r e p r e s e n t e d  M e l v i n  C o p e l a n d  i n  a n y  

c a p a c i t y .  

T h e  s o l e  i s s u e  b e f o r e  t h e  c o u r t  a t  t h e  F e b r u a r y  1 7 ,  

1980,  h e a r i n g  w a s  M r .  Cope land ' s  competency .  The n a t u r e  o r  

q u a n t i t y  o f  h i s  a s s e t s  w e r e  n e v e r  a t  i s s u e  a n d  w e r e  n e v e r  

d i s c u s s e d  b y  a n y  o f  t h e  p a r t i e s  t o  t h a t  a c t i o n .  (TR 1 - 4 1 :  

TR 1 1 - 2 0 ) .  

R e s p o n d e n t  t e s t i f i e d  t h a t  t h e  p u r p o s e  o f  t h e  t r u s t  

a g r e e m e n t  w a s  t o  a l l o w  M r .  C o p e l a n d  t o  r u n  h i s  l i f e  i n  t h e  

same manner  t h a t  h e  had  done  b e f o r e  S e p t e m b e r  1980 w i t h o u t  

a n y  i n t e r f e r e n c e  f r o m  a n y  i n d i v i d u a l s .  Toward t h i s  e n d  M r .  

C o p e l a n d  w a s  g i v e n  u n f e t t e r e d  d i s c r e t i o n  i n  r u n n i n g  h i s  

m o t e l  a n d  r e s t a u r a n t  b u s i n e s s  a n d  t o  o b t a i n  t h e  p a y m e n t s  

f r o m  a n y  m o r t g a g e s  t h a t  h e  h e l d .  R e s p o n d e n t  r e c e i v e d  n o  

c o m p e n s a t i o n  f r o m  a n y  o f  t h e  b u s i n e s s e s  o r  a n y  o f  t h e  

m o r t g a g e s  t h a t  M r .  C o p e l a n d  a s s i g n e d  t o  O I C .  A l l  r e v e n u e  

f rom t h o s e  assets  f l o w e d  d i r e c t l y  t o  M r .  Cope l and .  



R e s p o n d e n t  t e s t i f i e d  t h a t  t h e  a r r a n g e m e n t  f o r  t h e  

r e p a y m e n t  o f  t h e  l o a n  w a s  t h a t  M r .  C o p e l a n d  c o u l d  c a l l  i t  

d u e  a t  a n y  t i m e .  I f ,  p r i o r  t o  d e m a n d  f o r  f u l l  p a y m e n t ,  M r .  

C o p e l a n d  n e e d e d  f u n d s  h e  w a s  t o  c o n t a c t  R e s p o n d e n t  a n d  t h e y  

w o u l d  b e  d e l i v e r e d  t o  h i m  p r o m p t l y .  

On M a r c h  2 3 ,  1 9 8 1 ,  M r .  C o p e l a n d  r e m a r r i e d  h i s  f o r m e r  

w i f e ,  V e l m a .  M r s .  C o p e l a n d  w a s  n o t  l i v i n g  w i t h  M r .  C o p e l a n d  

a t  t h e  t i m e  o f  t h e  p r e v i o u s  e v e n t s .  I n  f a c t ,  s h e  f i r s t  

l e a r n e d  o f  t h e  g u a r d i a n s h i p  a f t e r  t h e i r  r e m a r r i a g e  (TR I 

4 7 ) .  M r s .  C o p e l a n d  t e s t i f i e d  t h a t  a t  t h e  t i m e  s h e  r e m a r r i e d  

h e r  h u s b a n d  h e  w a s  c o m p e t e n t  a n d  " w a s  i n  g o o d  s h a p e "  (TR I 

6 3  - 6 4 ) .  

On f o u r  o c c a s i o n s  a f t e r  t h e i r  m a r r i a g e ,  M r .  a n d  M r s .  

C o p e l a n d  w e n t  t o  R e s p o n d e n t  a n d  o b t a i n e d  s u m s  o f  money f r o m  

h im.  T h o s e  d i s b u r s a l s  t o o k  p l a c e  o n  t h e  f o l l o w i n g  d a t e s :  

May 2 7 ,  1 9 8 2  
A u g u s t  2 4 ,  1 9 8 2  
December  2 2 ,  1 9 8 2  
March 1 4 ,  1 9 8 3  

M r s .  C o p e l a n d  a n d  R e s p o n d e n t  a r e  i n  b a s i c  a c c o r d  o n  t h e  

d a t e s  a n d  a m o u n t s  o f  t h e s e  p a y m e n t s  (TR I 6 3  - 6 4 ;  TR I1 

6 1 ) .  However ,  M r s .  C o p e l a n d ,  e v e n  a s  l a t e  a s  f i n a l  h e a r i n g ,  

d e n i e d  t h a t  t h o s e  p a y m e n t s  w e r e  f o r  t h e  n o t e .  M r s .  C o p e l a n d  

a l s o  d e n i e d  t h e  e x i s t e n c e  o f  a n y  n o t e .  I n  f a c t ,  d e s p i t e  t h e  

t e s t i m o n y  of h e r  own l a w y e r ,  Nancy Y e n s e r ,  t o  t h e  c o n t r a r y ,  

M r s .  C o p e l a n d  t e s t i f i e d  t h a t  s h e  n e v e r  s u e d  R e s p o n d e n t  o n  a 

n o t e  n o r  made a n y  demand  f o r  p a y m e n t  o n  a n y  s u c h  n o t e  (TR I 

6 5 ) .  



I n  S e p t e m b e r  1 9 8 1 ,  b e c a u s e  M r .  C o p e l a n d  w a s  i n  d a n g e r  

o f  l o s i n g  homestead  e x e m p t i o n  on  t h e  m o t e l  t h a t  he  o p e r a t e d  

and  i n  which  h e  l i v e d ,  Respondent  p r e p a r e d  and M r .  Copeland 

e x e c u t e d  a  document  g r a n t i n g  t o  M r .  Copeland f rom O I C  a  l i f e  

e s t a t e  i n  t h e  m o t e l .  A t  a n o t h e r  p o i n t  i n  t i m e ,  R e s p o n d e n t  

s u p e r v i s e d  M r .  C o p e l a n d ' s  e x e c u t i o n  o f  a  W a r r a n t y  Deed 

r e s o l v i n g  a  boundary  d i s p u t e  w i t h  o n e  o f  h i s  n e i g h b o r s .  

I n  A u g u s t  o r  S e p t e m b e r  1 9 8 3 ,  M r .  a n d  M r s .  C o p e l a n d  

c o n t a c t e d  R e s p o n d e n t  r e q u e s t i n g  $10 ,000  o n  t h e  n o t e  t o  

e n a b l e  t h e m  t o  b u y  a  new c a r .  Here, t h e  t e s t i m o n y  b e t w e e n  

Respondent  and M r s .  Copeland  d i g r e s s e s  marked ly .  

M r s .  C o p e l a n d  t e s t i f i e d  t h a t  n o  n o t e  h a d  e v e r  e x i s t e d  

a n d  t h a t  p r e v i o u s  p a y m e n t s  b y  R e s p o n d e n t  t o  t h e  C o p e l a n d ' s  

had been  made on Anderson and  W r i g h t  ( ~ e s p o n d e n t ' s  l aw f i r m )  

checks .  She s a i d  Respondent  r e f u s e d  t o  d i s b u r s e  t h e  $10,000 

a n d ,  a t  t h a t  p o i n t ,  s h e  w e n t  t o  N a n c y  Y e n s e r  f o r  

r e p r e s e n t a t i o n .  

R e s p o n d e n t  t e s t i f i e d  t h a t  o n  a l l  p r e v i o u s  o c c a s i o n s  

when money had  been  d i s b u r s e d  t o  them,  M r .  and  M r s .  Copeland  

h a d  b r o u g h t  t h e  o r i g i n a l  P r o m i s s o r y  N o t e  t o  R e s p o n d e n t ' s  

o f f i c e .  A t  t h a t  t i m e ,  t h e  a m o u n t  o f  t h e  p a y m e n t  w a s  

r e c o r d e d  s i m u l t a n e o u s l y  on  t h e  o r i g i n a l  n o t e ,  which r e m a i n e d  

i n  t h e  C o p e l a n d s '  p r e s e n c e ,  a n d  o n  a  d u p l i c a t e  n o t e  w h i c h  

R e s p o n d e n t  k e p t  i n  a n  e n v e l o p e  i n  h i s  d e s k  d r a w e r  t o g e t h e r  

w i t h  t h e  bank books r e l a t i n g  t o  t h e  Copelands '  a c c o u n t s  and  

o t h e r  p e r t i n e n t  documents  t o  t h e  l o a n  (TR I1 30 - 31) .  

H e  f u r t h e r  t e s t i f i e d  t h a t  a l l  p a y m e n t s  w e r e  made by  



c a s h i e r ' s  c h e c k ,  c o n t r a r y  t o  M r s .  C o p e l a n d ' s  t e s t i m o n y .  

Respondent b rough t  t o  f i n a l  h e a r i n g  t h e  bank s t a t e m e n t s  f rom 

a l l  of t h e  Anderson and Wright  a c c o u n t s  germane t o  t h e  f o u r  

p r e v i o u s  p a y m e n t s  a n d  t e s t i f i e d  t o  t h e  r e f e r e e  t h a t  h e  h a d  

rev iewed  t h o s e  s t a t e m e n t s  and t h e r e  w e r e  no payments made t o  

t h e  Copelands from t h o s e  accoun t s .  

Respondent  t e s t i f i e d  t h a t  when he was c o n t a c t e d  a b o u t  

t h e  l o a n  p a y m e n t  i n  A u g u s t  1 9 8 3 ,  h e  a d v i s e d  M r s .  C o p e l a n d  

t h a t  h e  h a d  l o s t  h i s  o r i g i n a l  n o t e  a n d  t h a t  h e  would  n o t  

r e m i t  t h e  $10,000 u n t i l  t h e  o r i g i n a l  n o t e  was b rough t  t o  him 

f o r  c o p y i n g .  H i s  r e a s o n  f o r  d o i n g  s o  was t h a t  h e  h a d  no  

p r o o f  o f  h a v i n g  made t h e  p r i o r  $19 ,000  i n  p a y m e n t s .  M r s .  

Copeland r e f u s e d  t o  b r i n g  t h e  o r i g i n a l  n o t e  t o  Respondent.  

On September 20, 1983, Nancy Yenser f i l e d  on b e h a l f  of  

Velma C o p e l a n d  a  P e t i t i o n  f o r  A p p o i n t m e n t  o f  S u c c e s s o r  

Guardian (TFB Ex. 3 f ) .  Although it was s i g n e d  by M s .  Yenser  

and,  under  p e n a l t y  of  p e r j u r y  was sworn t o  by M r s .  Copeland, 

t h e  p e t i t i o n  w r o n g f u l l y  s t a t e d  t h a t  J u d g e  C r e w s  h a d  

d e t e r m i n e d  t h a t  M r .  C o p e l a n d  was i n c o m p e t e n t  i n  F e b r u a r y  

1981.  The p e t i t i o n  f u r t h e r  s t a t e d  t h a t  M r .  C o p e l a n d  was  

s t i l l  incompeten t  and t h a t  h i s  c o n d i t i o n  had worsened. M s .  

Y e n s e r  a s k e d  J u d g e  C r e w s  t o  a p p o i n t  Velma C o p e l a n d  a s  M r .  

C o p e l a n d ' s  i n v o l u n t a r y  g u a r d i a n .  R e s p o n d e n t  f i l e d  a n  

o b j e c t i o n  t o  a n d  a  M o t i o n  t o  Quash o r  D i s m i s s  M s .  Y e n s e r ' s  

p e t i t i o n  (Resp.  Ex. B3) .  

On November 17 ,  1983, Judge C r e w s  g r a n t e d  ~ e s p o n d e n t ' s  

m o t i o n  a n d  d e n i e d  t h e  r e l i e f  s o u g h t  by M s .  Y e n s e r  a n d  M r s .  



C o p e l a n d  ( R e s p .  Ex. B 4 ) .  On November  2 6 ,  1 9 8 3 ,  M s .  Y e n s e r  

f i l e d  a  P e t i t i o n  f o r  S u c c e s s o r  V o l u n t a r y  G u a r d i a n s h i p  (Resp.  

Ex. B5)  a s k i n g  t h a t  M r s .  C o p e l a n d  b e  a p p o i n t e d  g u a r d i a n  o f  

t h e  v o l u n t a r y  g u a r d i a n s h i p .  Respondent  d i d  n o t  res is t  t h a t  

m o t i o n  a n d ,  b y  l e t t e r  d a t e d  J a n u a r y  4 ,  1 9 8 4 ,  R e s p o n d e n t  

e x p r e s s e d  h i s  c o m p l e t e  a g r e e m e n t  w i t h  t h e  new r e l i e f  s o u g h t .  

On F e b r u a r y  2 2 ,  1 9 8 4 ,  J u d g e  C r e w s  named M r s .  C o p e l a n d  

s u c c e s s o r  g u a r d i a n  a n d  L e t t e r s  o f  G u a r d i a n s h i p  o f  t h e  

p r o p e r t y  w e r e  i s s u e d  t o  h e r  on  F e b r u a r y  27,  1984. 

No i s s u e s  r e l a t i v e  t h e  n a t u r e  o r  e x t e n t  o f  M r .  

C o p e l a n d ' s  a s s e t s  w e r e  b e f o r e  t h e  c o u r t  p r i o r  t o  t h i s  t i m e .  

Respondent  d i s c l o s e d  t o  M s .  Yenser  t h e  e x i s t e n c e  o f  t h e  

t r u s t  t o w a r d s  t h e  e n d  o f  November  1 9 8 3  (TR I 9 4 ) .  M s .  

Y e n s e r  r e c e i v e d  a  c o p y  o f  t h e  O c t o b e r  1 9 8 0  t r u s t  a g r e e m e n t  

o n  J a n u a r y  1 9 ,  1984  (TR I 7 6 ) .  

I n  J a n u a r y  1984,  f o u r  months  s u b s e q u e n t  t o  h e r  p e t i t i o n  

a l l e g i n g  M r .  Copeland  i n c o m p e t e n t ,  M s .  Yenser  s u p e r v i s e d  M r .  

C o p e l a n d ' s  e x e c u t i o n  o f  a  w i l l  a n d  t r u s t .  M s .  Y e n s e r  

t e s t i f i e d  t h a t  i n  J a n u a r y  1 9 8 4 ,  M r .  C o p e l a n d  h a d  t h e  

r e q u i s i t e  t e s t i m e n t a r y  c a p a c i t y  t o  e x e c u t e  t h e  w i l l  (TR I 

9 1 ) .  

On M a r c h  6 ,  1 9 8 4 ,  M s .  Y e n s e r  f i l e d  a M o t i o n  f o r  

P r o d u c t i o n  o f  A s s e t s  and  Account  o f  T r u s t e e  and  s e r v e d  i t  o n  

Respondent .  S u b s e q u e n t  t o  t h a t  m o t i o n ,  Judge  C r e w s  o r d e r e d  

t h a t  t h e  a c c o u n t i n g  was  t o  b e  f i l e d  o n  A p r i l  1 9 ,  1984 .  

A f t e r  s e e k i n g  a n  e x t e n s i o n ,  R e s p o n d e n t  f i l e d  o n  A p r i l  2 5 ,  

1 9 8 4 ,  w i t h  t h e  c o u r t  h i s  r e p o r t  o f  D a v i d  M.  A n d e r s o n  a s  



T r u s t e e  f o r  A. E. Cope l and  (TFB Ex. 3 j ) .  

A f t e r  r e c e i v i n g  o b j e c t i o n s  f r o m  M s .  Y e n s e r  a s  t o  t h e  

s u f f i c i e n c y  o f  h i s  A p r i l  25,  1984 ,  r e p o r t ,  R e s p o n d e n t  f i l e d  

o n  May 1 8 ,  1 9 8 4 ,  a s u p p l e m e n t a l  r e p o r t  (TFB Ex. 3 k ) .  I n  

J u n e  o r  J u l y  1 9 8 4 ,  M s .  Y e n s e r  a n d  R e s p o n d e n t  a g r e e d  t o  t h e  

s u f f i c i e n c y  o f  h i s  s u p p l e m e n t a l  a c c o u n t i n g  a n d  i t  w a s  

a c c e p t e d  by j o i n t  m o t i o n  (TR I1 5 4 ) .  

I n  h i s  A p r i l  25,  1984 ,  r e p o r t ,  R e s p o n d e n t  l i s t e d  a s  o n e  

o f  t h e  assets o f  t h e  t r u s t  a demand P r o m i s s o r y  Note  (TFB Ex. 

3 i )  f r o m  R e s p o n d e n t  t o  M r .  C o p e l a n d  d a t e d  O c t o b e r  6 ,  1 9 8 0 ,  

i n  t h e  p r i n c i p l e  sum o f  $90 ,000  p l u s  i n t e r e s t  a t  1 2  p e r c e n t .  

H e  t a b u l a t e d  t h e  p r i n c i p l e  a n d  i n t e r e s t  d u e  t o  d a t e  a t  

$ 1 3 4 , 5 9 0 . 7 2 .  R e s p o n d e n t  d i d  n o t  c l a i m  c r e d i t  f o r  t h e  

$ 1 9 , 0 0 0  i n  p a y m e n t s  p r e v i o u s l y  m a d e  t o  t h e  c o p e l a n d ' s .  H e  

t e s t i f i e d  t h a t  h e  d i d  n o t  c l a i m  t h e m  b e c a u s e  h e  h a d  

a b s o l u t e l y  n o  p r o o f  a t  t h e  t i m e  o f  t h e  r e p o r t  t h a t  t h e  

p a y m e n t s  h a d  b e e n  m a d e  a n d  V e l m a  C o p e l a n d  w a s  d e n y i n g  

r e c e i v i n g  them (TR I1 5 0 ) .  

R e s p o n d e n t  t e s t i f i e d  t o  t h e  r e f e r e e  t h a t  t h e  c o p y  o f  

t h e  n o t e  t h a t  w a s  a t t a c h e d  t o  h i s  r e p o r t  h a d  b e e n  t y p e d  t w o  

d a y s  b e f o r e  it w a s  f i l e d  by  a n  e m p l o y e e  o f  Manpower,  I n c . ,  a 

t e m p o r a r y  s e r v i c e s  company. R e s p o n d e n t  t e s t i f i e d  t h a t  t h e  

d u p l i c a t e  n o t e  w a s  a n  e x a c t  c o p y  o f  t h e  o r i g i n a l  n o t e  m a d e  

t o  M r .  C o p e l a n d .  R e s p o n d e n t  t e s t i f i e d  t h a t  h e  w a s  a b l e  t o  

d u p l i c a t e  t h e  n o t e  e x a c t l y  b e c a u s e  i t  w a s  a d u p l i c a t e  o f  

many o t h e r  n o t e s  h e  h a d  u s e d  o n  o t h e r  o c c a s i o n s  (TR I1 4 1 ) .  

R e s p o n d e n t  s t a t e d  t h a t  i t  w a s  h i s  i n t e n t i o n  t o  l e t  t h e  



n o t e  b e  c o n s i d e r e d  a  copy o f  t h e  o r i g i n a l  t h a t  had been  l o s t  

b y  t h e  C o p e l a n d s  a n d  t h a t  i t  b o r e  t h e  d a t e  O c t o b e r  6 ,  1 9 8 0 ,  

b e c a u s e  t h a t  w a s  t h e  d a t e  o f  t h e  t r a n s a c t i o n  a n d  i n t e r e s t  

had  begun t o  a c r u e  f rom t h a t  d a t e  (TR I1 1 1 0 ) .  

By l e t t e r  d a t e d  May 1 ,  1 9 8 4 ,  M s .  Y e n s e r  d e m a n d e d  

p a y m e n t  i n  f u l l  o f  t h e  n o t e  t o  M r .  C o p e l a n d .  P u r s u a n t  t o  

t h e  t e r m s  o f  t h e  n o t e ,  o n  J u l y  3 1 ,  1 9 8 4 ,  R e s p o n d e n t  

d e l i v e r e d  t o  M s .  Y e n s e r  a  c a s h i e r ' s  c h e c k  f o r  $ 3 3 , 8 2 4 . 3 8  

r e p r e s e n t i n g  t h e  f i r s t  o f  f o u r  i n s t a l l m e n t s  o n  t h e  n o t e .  

P r i o r  t o  m a k i n g  t h a t  p a y m e n t ,  o n  J u l y  1 0 ,  1 9 8 4 ,  ( R e s p .  Ex. 

B 7 )  R e s p o n d e n t  h a d  w r i t t e n  Y e n s e r  a s k i n g  f o r  a n  

acknowledgment  of  t h e  v a l i d i t y  o f  t h e  n o t e .  S u b s e q u e n t l y ,  

f o l l o w i n g  c o n v e r s a t i o n s  a n d  c o r r e s p o n d e n c e  b e t w e e n  t h e  

p a r t i e s ,  R e s p o n d e n t  w r o t e  Y e n s e r  a c k n o w l e d g i n g  b o t h  t h e  

$90,000 i n d e b t e d n e s s  a n d  M r s .  Copeland 's  r e p r e s e n t a t i o n  t h a t  

t h e  o r i g i n a l  P r o m i s s o r y  N o t e  h a d  b e e n  l o s t  o r  d e s t r o y e d  

( R e s p .  Ex. B 8 ) .  

A f t e r  t h e  C o m p l a i n t  a g a i n s t  Respondent  was f i l e d  w i t h  

t h e  B a r ,  B a r  I n v e s t i g a t o r  C l a u d e  Meadow i n t e r v i e w e d  M r s .  

C o p e l a n d  a n d  a  c o p y  o f  h i s  r e p o r t  w a s  d e l i v e r e d  t o  

Respondent .  Fo r  t h e  f i r s t  t i m e ,  a f t e r  h e r  p r e v i o u s  d e n i a l s ,  

Respondent  had p roo f  t h a t  t h e  Cope lands  r e c e i v e d  t h e  $19,000 

p r e v i o u s l y  p a i d  t o  t h e m  (TR I1 5 6 ) .  R e s p o n d e n t  t h e n  

demanded c r e d i t  f o r  t h e  $19,000 p r e v i o u s l y  p a i d ,  r e t a b u l a t e d  

t h e  a m o u n t  owed a n d ,  o n  O c t o b e r  3 0 ,  1 9 8 4 ,  t e n d e r e d  p a y m e n t  

t o  Yenser  f o r  t h e  s econd  i n s t a l l m e n t  d u e  on t h e  n o t e  i n  t h e  

a m o u n t  o f  $22 ,483 .00 .  M s .  Y e n s e r  r e f u s e d  t o  a c c e p t  t h e  



amended a c c o u n t i n g .  

R e s p o n d e n t  made n o  f u r t h e r  p a y m e n t s  o n  t h e  n o t e  a f t e r  

h i s  $22 ,483.00  p a y m e n t  was r e f u s e d .  A f t e r  s u i t  was  f i l e d  

a n d  t r i a l  h a d ,  o n  A u g u s t  1 2 ,  1 9 8 5 ,  F i n a l  J u d g m e n t  was  

e n t e r e d  a g a i n s t  him on t h e  n o t e  f o r  $114,155.43 i n  f a v o r  of  

M r .  Copeland. Respondent  a p p e a l e d  t h a t  judgment s o l e l y  o n  

t h e  i s s u e  o f  w h e t h e r  h e  s h o u l d  r e c e i v e  c r e d i t  f o r  t h e  

$ 1  9 ,000  t h a t  M r s .  C o p e l a n d  i n i t i a l l y  d e n i e d  r e c e i v i n g  b u t  

l a t e r  a d m i t t e d  t o  t h e  Bar t h a t  s h e  had r e c e i v e d  ( s u b s e q u e n t  

t o  f i n a l  h e a r i n g  i n  t h i s  m a t t e r ,  R e s p o n d e n t ' s  a p p e a l  was  

d e n i e d )  . 
M r .  C o p e l a n d  d i d  n o t  t e s t i f y  a t  f i n a l  h e a r i n g  i n  t h i s  

c a u s e .  H e  d i e d  o n  A p r i l  2 2 ,  1 9 8 6 ,  b e t w e e n  t h e  t i m e  t h e  B a r  

f i l e d  i t s  f o r m a l  Compla in t  i n  t h i s  m a t t e r  and f i n a l  h e a r i n g .  

M r .  Copeland n e v e r  s i g n e d  any l e t t e r s  o f  c o m p l a i n t  a g a i n s t  

R e s p o n d e n t ,  w r o t e  h im a n y  l e t t e r s ,  s i g n e d  a n y  A f f i d a v i t s ,  

s i g n e d  a n y  p l e a d i n g s ,  o r  t e s t i f i e d  i n  a n y  m a n n e r  a s  t o  t h e  

e v e n t s  g i v i n g  r i se  t o  t h i s  c a u s e  o f  a c t i o n .  



SUMMARY OF ARGUMENT 

T h e  r e f e r e e ' s  f i n d i n g s  o f  f a c t  i n  t h i s  m a t t e r  l a c k  

p r e c i s i o n .  I n  f a c t ,  h i s  p u r p o r t e d  f i n d i n g s  a r e  i n  r e a l i t y  

c o n c l u s i o n s  o f  l a w  a n d  n o t  f i n d i n g s  o f  f a c t  r e s o l v i n g  

c o n f l i c t s  i n  t h e  t e s t i m o n y .  S u c h  c o n c l u s i o n s  o f  l a w  a r e  

m o r e  e a s i l y  s u b j e c t  t o  a t t a c k  t h a n  a r e f e r e e ' s  f i n d i n g s  o f  

f a c t .  

T h e  r e f e r e e ' s  c o n c l u s i o n s  a r e  e r r o n e o u s  a n d  a r e  n o t  

s u p p o r t e d  b y  t h e  e v i d e n c e  b e c a u s e  t h e r e  w a s  n o  t e s t i m o n y  

g i v e n  r e f u t i n g  R e s p o n d e n t ' s  v e r s i o n  o f  t h o s e  e v e n t s  t h a t  

t o o k  p l a c e  i n  t h e  p e r i o d  O c t o b e r  1980 t h r o u g h  F e b r u a r y  1981.  

F u r t h e r m o r e ,  t h e r e  i s  n o  e v i d e n c e  w h a t s o e v e r  i n d i c a t i n g  

R e s p o n d e n t  f a i l e d  t o  d e l i v e r  a n y t h i n g  t o  a n y  c o u r t  t h a t  h e  

w a s  r e q u i r e d  t o  d e l i v e r .  

T h e  r e f e r e e  e r r e d  i n  d e n y i n g  R e s p o n d e n t ' s  M o t i o n  t o  

D i s m i s s  t h e s e  p r o c e e d i n g s  f o r  l a c h e s .  The C o m p l a i n t  i n  t h i s  

c a u s e  w a s  f i l e d  o n  A p r i l  3 0 ,  1 9 8 4 .  F o r  r e a s o n s  n o t  

a t t r i b u t a b l e  t o  Responden t ,  t h e  g r i e v a n c e  c o m m i t t e e  h e a r i n g  

o n  t h i s  c a u s e  w a s  n o t  h e l d  u n t i l  M a r c h  2 6 ,  1 9 8 5 .  A t  t h a t  

t i m e ,  Responden t  s t i p u l a t e d  t o  p r o b a b l e  c a u s e .  D e s p i t e  t h e  

r e q u i r e m e n t  i n  t h e  i n t e g r a t i o n  r u l e  t h a t  t h e  ~ a r ' s  C o m p l a i n t  

s u b s e q u e n t  t o  a f i n d i n g  o f  P r o b a b l e  C a u s e  b e  f i l e d  

" p r o m p t l y " ,  t h e  B a r ' s  f o r m a l  C o m p l a i n t  w a s  n o t  f i l e d  i n  t h i s  

c o u r t  u n t i l  O c t o b e r  2 2 ,  1 9 8 5 , - - 1 8  m o n t h s  s u b s e q u e n t  t o  t h e  



l e t te rs  o f  c o m p l a i n t  b e i n g  f i l e d .  

N o t w i t h s t a n d i n g  t h i s  c o u r t ' s  r e q u i r e m e n t  t h a t  

d i s c i p l i n a r y  p r o c e e d i n g s  b e  h e l d  w i t h i n  1 8 0  d a y s  o f  t h e  

f i l i n g  o f  t h e  f o r m a l  c o m p l a i n t ,  t h e  B a r  d i d  n o t  f i l e  i t s  

Mot ion  f o r  F i n a l  H e a r i n g  u n t i l  May 20,  1986. F i n a l  h e a r i n g  

w a s  h e l d  o n  J u l y  2  a n d  J u l y  8, 1 9 8 6 .  

T h e  o n l y  d e l a y  a t t r i b u t a b l e  t o  R e s p o n d e n t  i n  t h i s  

e n t i r e  mat te r  w a s  h i s  c o u n s e l ' s  r e q u e s t  s u b s e q u e n t  t o  t h e  

m o t i o n  f o r  h e a r i n g ,  t h a t  f i n a l  h e a r i n g  n o t  b e  h e l d  d u r i n g  

t h e  p e r i o d  o f  J u n e  1 4  t o  J u n e  2 8 ,  1 9 8 6 ,  b e c a u s e  h i s  c h i l d  

w a s  d u e  t o  b e  b o r n  d u r i n g  t h a t  p e r i o d .  R e s p o n d e n t  a l s o  

r e q u e s t e d  a c o n t i n u a n c e  d u e  t o  i l l n e s s  a f t e r  t h e  Ba r  r e s t e d  

a t  f i n a l  h e a r i n g  o n  J u l y  2 ,  1 9 8 6 .  A c c o r d i n g l y ,  t e s t i m o n y  

w a s  c o m p l e t e d  o n  J u l y  8 ,  1986.  

T h e  F l o r i d a  B a r  i s  r e s p o n s i b l e  f o r  p r o s e c u t i n g  i t s  

d i s c i p l i n a r y  p r o c e e d i n g s  w i t h  d i s p a t c h .  I f  t h e i r  f a i l u r e  t o  

c o m p l y  w i t h  t h e i r  m a n d a t e  r e s u l t s  i n  p r e j u d i c e  t o  t h e  

R e s p o n d e n t ,  t h e  case  s h o u l d  b e  d i s m i s s e d .  I n  t h e  case  a t  

hand ,  t h e  o n l y  w i t n e s s  t h a t  c o u l d  c o r r o b o r a t e  ~ e s p o n d e n t ' s  

s t o r y  r e l a t i v e  h i s  l o a n  f r o m  M r .  C o p e l a n d ,  M r .  C o p e l a n d  

h i m s e l f ,  d i e d  s e v e r a l  mon ths  p r i o r  t o  f i n a l  h e a r i n g .  

S h o u l d  t h e  c o u r t  f i n d  t h a t  t h e  r e f e r e e ' s  f i n d i n g s  a n d  

c o n c l u s i o n s  o f  l a w  a re  a p p r o p r i a t e ,  ~ e s p o n d e n t ' s  m i s c o n d u c t  

w a r r a n t s  n o  m o r e  t h a n  a p u b l i c  r e p r i m a n d .  T h e  B a r ' s  d e l a y  

i n  b r i n g i n g  t h i s  a c t i o n  i s  a s u b s t a n t i a l  m i t i g a t i n g  f a c t o r  

t h a t  r e m o v e s  t h i s  m i s c o n d u c t  f r o m  t h e  r e a l m  o f  s u s p e n s i o n  

r e q u i r i n g  p r o o f  o f  r e h a b i l i t a t i o n .  R e s p o n d e n t ' s  a l l e g e d  



misconduct is an isolated incident in an otherwise long and 

distinguished legal career. 



P O I N T  ON APPEAL 

P O I N T  I 

T H E  REFEREE'S F I N D I N G S  A R E  P R I M A R I L Y  CONCLUSIONS 
O F  LAW R E L A T I V E  RESPONDENT'S V I O L A T I O N  OF VARIOUS 
D I S C I P L I N A R Y  R U L E S ,  A R E  E R R O N E O U S ,  AND A R E  NOT 
SUPPORTED BY THE EVIDENCE. 

P O I N T  I1 

THE REFERRE IMPROPERLY D E N I E D  RESPONDENT'S MOTION 
T O  D I S M I S S  FOR LACHES. 

P O I N T  I11 

RESPONDENT'S MISCONDUCT, I F  ANY, WARRANTS AT MOST 
A P U B L I C  R E P R I M A N D .  ( A D D R E S S I N G  T H E  BAR'S P O I N T  
ON A P P E A L ) .  



ARGUMENT 

THE REFEREE'S FINDINGS ARE PRIMARILY CONCLUSIONS 
OF LAW RELATIVE RESPONDENT'S VIOLATION OF VARIOUS 
DISCIPLINARY RULES, ARE ERRONEOUS, A N D  ARE NOT 
SUPPORTED BY THE EVIDENCE. 

I t  i s  d i f f i c u l t  f o r  Responden t  t o  a d d r e s s  t h e  errors  i n  

t h e  r e f e r e e ' s  f i n d i n g s  o f  f a c t  a n d  c o n c l u s i o n s  a t  l a w  

b e c a u s e  t h e  f a c t u a l  f i n d i n g s  a r e  s k e t c h y .  T h e y  c o n s i s t  

p r i m a r i l y  o f  c o n c l u s i o n s  s u p p o r t i n g  t h e  r e f e r e e ' s  b e l i e f  

t h a t  Responden t  v i o l a t e d  v a r i o u s  d i s c i p l i n a r y  r u l e s .  

I n  The F l o r i d a  Bar:  I n  R e :  I n g l i s ,  471 So.2d 38 ( F l a .  

1 9 8 5 ) ,  a t  p a g e  4 0 ,  t h i s  c o u r t  made  t h e  f o l l o w i n g  s t a t e m e n t  

r e l a t i v e  i t s  r e v i e w  o f  a  r e f e r e e ' s  r e p o r t :  

T h u s ,  w e  m u s t  a c c e p t  t h e  r e f e r e e ' s  f i n d i n g s  o f  
f a c t  u n l e s s  t h e y  a r e  n o t  s u p p o r t e d  b y  c o m p e t e n t ,  
s u b s t a n t i a l  e v i d e n c e  i n  t h e  r e c o r d .  W i t h  r e g a r d  
t o  l e g a l  c o n c l u s i o n s  a n d  r e c o m m e n d a t i o n s  o f  a  
r e f e r e e ,  t h i s  c o u r t ' s  s c o p e  o f  r e v i e w  i s  somewhat  
b r o a d e r  a s  it i s  u l t i m a t e l y  o u r  r e s p o n s i b i l i t y  t o  
e n t e r  a n  a p p r o p r i a t e  judgment.  

The  c o u r t  t h e n  w e n t  o n  t o  r e v e r s e  s e v e r a l  o f  t h e  

r e f e r e e ' s  f i n d i n g s  o f  f a c t  a n d  c o n c l u s i o n s  o f  l aw.  

E a c h  o f  t h e  r e f e r e e ' s  c o n c l u s i o n  t h a t  a  d i s c i p l i n a r y  

r u l e  was v i o l a t e d  i s  a d d r e s s e d  be low.  

A.  DR 1-102 ( A ) ( l )  

T h i s  d i s c i p l i n a r y  r u l e  p r o h i b i t s  t h e  v i o l a t i o n  o f  a n y  

d i s c i p l i n a r y  r u l e  by a  l a w y e r .  Responden t  c o n c e d e s  t h a t  i f  



t h i s  c o u r t  f i n d s  t h a t  h e  h a s  v i o l a t e d  a n y  d i s c i p l i n a r y  r u l e ,  

h e  h a s  v i o l a t e d  DR 1-102 ( A ) ( l ) .  

B .  DR 1-102 ( A ) ( 4 )  

T h e  r e f e r e e  c o n c l u d e d  t h a t  R e s p o n d e n t  v i o l a t e d  t h i s  

d i s c i p l i n a r y  r u l e  b y  m a k i n g  a m i s r e p r e s e n t a t i o n  t o  J u d g e  

C r e w s .  T h e  m i s r e p r e s e n t a t i o n  w a s  o n e  o f  o m i s s i o n ,  t h e  

r e f e r e e  f o u n d ,  b e c a u s e  R e s p o n d e n t  d i d  n o t  d i s c l o s e  t o  t h e  

c o u r t  t h e  e x i s t e n c e  o f  a f u l l y  e x e c u t e d  t r u s t  a g r e e m e n t  when 

h e  f i l e d  t h e  P e t i t i o n  f o r  V o l u n t a r y  G u a r d i a n s h i p  i n  O c t o b e r  

1 9 8 0 .  T h e  r e f e r e e ' s  c o n c l u s i o n  i s  n o t  s u p p o r t e d  b y  a n y  

e v i d e n c e .  M s .  A u s t i n  a n d  R e s p o n d e n t  b o t h  t e s t i f i e d  t h a t  t h e  

o n l y  i s s u e  b e f o r e  t h e  c o u r t  i n  t h e  t i m e  f r a m e  O c t o b e r  1 9 8 0  

u n t i l  F e b r u a r y  1981  w a s  M r .  c o p e l a n d ' s  c o m p e t e n c y  (TR I 41; 

TR I1 2 0 ) .  T h e r e  w a s  n o  r e q u i r e m e n t  t h a t  R e s p o n d e n t  r e v e a l  

t h e  e x i s t e n c e  o f  t h e  t r u s t  a t  t h a t  t i m e .  R e s p o n d e n t  d i d  

r e v e a l  t h e  t r u s t  t o  M e l v i n  C o p e l a n d ,  t h e  g u a r d i a n  a p p o i n t e d  

o n  M r .  Cope l and ' s  b e h a l f .  

The r e f e r e e  f u r t h e r  c o n c l u d e d  t h a t  Responden t  v i o l a t e d  

t h i s  d i s c i p l i n a r y  r u l e  b y  f a i l i n g  t o  r e t u r n  M r .  C o p e l a n d ' s  

money  w h e n  r e q u e s t e d .  Once  a g a i n ,  t h e r e  i s  n o  d i s p u t e  i n  

t h e  e v i d e n c e  i n  r e g a r d s  t o  t h i s  m a t t e r .  When R e s p o n d e n t  

r e c e i v e d  n o t i c e  o f  d e m a n d  o f  t h e  n o t e  o n  May 1,  1 9 8 4 ,  h e  

t i m e l y  p a i d  t h e  f i r s t  o f  f o u r  i n s t a l l m e n t s  o n  t h e  n o t e  i n  

t h e  amoun t  o f  $33,824.38 o n  J u l y  30 ,  1984.  

B e c a u s e  V e l m a  C o p e l a n d ,  M r .  C o p e l a n d ' s  w i f e ,  h a d  

r e f u s e d  t o  a c k n o w l e d g e  R e s p o n d e n t ' s  p r i o r  $ 1 9 , 0 0 0  i n  

p a y m e n t s ,  R e s p o n d e n t  d i d  n o t  i n i t i a l l y  claim a n  o f f s e t  f o r  



t h i s  a m o u n t .  H o w e v e r ,  when  s h e  a c k n o w l e d g e d  t o  t h e  B a r ' s  

I n v e s t i g a t o r  t h a t  R e s p o n d e n t  h a d  p a i d  $ 1 9 , 0 0 0  t o w a r d s  t h e  

n o t e ,  R e s p o n d e n t  t h e n  d e m a n d e d  c r e d i t  f o r  t h o s e  p a y m e n t s  

a n d ,  a f t e r  r e t a b u l a t i n g  t h e  p a y m e n t  s c h e d u l e ,  t i m e l y  

t e n d e r e d  a c h e c k  i n  e x c e s s  o f  $ 2 2 , 0 0 0  f o r  t h e  s e c o n d  

q u a r t e r l y  payment .  However,  it w a s  r e f u s e d  b y  M s .  Yenser .  

L i t i g a t i o n ,  a s  i s  p r o p e r  u n d e r  s u c h  c i r c u m s t a n c e s ,  w a s  

e n g a g e d  i n  t o  r e s o l v e  t h e  d i s p u t e  o n l y  o v e r  t h e  d i s p u t e d  

$19 ,000  p l u s  i n t e r e s t .  

F i n a l l y ,  t h e  r e f e r e e ' s  c o n c l u s i o n  t h a t  t h i s  

d i s c i p l i n a r y  r u l e  w a s  v i o l a t e d  b y  ~ e s p o n d e n t ' s  " d e c e i t f u l  

a n d  d i s h o n e s t  c o n d u c t "  i n  t h e  p r e p a r a t i o n  a n d  b a c k  d a t i n g  o f  

t h e  P r o m i s s o r y  N o t e  i s ,  o n c e  a g a i n ,  a c o n c l u s i o n  a n d  i s  n o t  

b a s e d  on  f a c t s .  

I t  i s  u n r e b u t t e d  t h a t  R e s p o n d e n t  o r i g i n a l l y  e x e c u t e d  a 

P r o m i s s o r y  N o t e  w i t h  M r .  C o p e l a n d  o n  O c t o b e r  6 ,  1 9 8 0 .  M r .  

Cope l a n d ,  who c o u l d  h a v e  c o r r o b o r a t e d  Responden t ' s  v e r s i o n ,  

d i e d  a f t e r  T h e  F l o r i d a  B a r  f i l e d  i t s  f o r m a l  C o m p l a i n t  a n d  

b e f o r e  f i n a l  h e a r i n g .  V e l m a  C o p e l a n d ,  M r .  c o p e l a n d ' s  widow,  

w a s  n o t  m a r r i e d  t o  o r  l i v i n g  w i t h  M r .  C o p e l a n d  a t  t h e  t i m e  

o f  t h e  O c t o b e r  1980 t r a n s a c t i o n .  

R e s p o n d e n t  n e v e r  r e p r e s e n t e d t o  a n y b o d y  t h a t  t h e  n o t e  

t h a t  w a s  i n c l u d e d  i n  h i s  A p r i l  1 9 8 4  r e p o r t  o f  t r u s t e e  w a s  

t h e  o r i g i n a l .  H e  r e f e r r e d  t o  i t  a s  a c o p y  a n d  h a s  

m a i n t a i n e d  c o n s i s t e n t l y  t h r o u g h o u t  t h e  p r o b a t e  p r o c e e d i n g s  

a n d  d i s c i p l i n a r y  p r o c e e d i n g s  t h a t  t h e  o r i g i n a l  w a s  i n  t h e  

C o p e l a n d s ' c u s t o d y .  R e s p o n d e n t  a c k n o w l e d g e d  t o  t h e  c o u r t  



t h a t  t h e  s e c o n d  n o t e  was  p r e p a r e d  s e v e r a l  d a y s  p r i o r  t o  

f i l i n g  t h e  r e p o r t .  However ,  t h e  r e f e r e e ' s  c o n c l u s i o n  t h a t  

it was d e c e i t f u l  and  d i s h o n e s t  t o  p r e p a r e  such  a  copy,  d o e s  

n o t  compor t  w i t h  t h e  f a c t s .  

Respondent  t e s t i f i e d  t h a t  t h e  n o t e  t h a t  he  s u b m i t t e d  t o  

t h e  c o u r t  i s  v i r t u a l l y  i d e n t i c a l  t o  t h e  o r i g i n a l .  H e  was  

a b l e  t o  d u p l i c a t e  i t  e x a c t l y  b e c a u s e  t h e  l a n g u a g e  u s e d  i n  

t h e  n o t e  was  i d e n t i c a l  t o  t h a t  u s e d  i n  n u m e r o u s  o t h e r  

t r a n s a c t i o n s  i n  which Respondent  had engaged. Respondent 's  

a c t i o n s  were n o  a t t e m p t  t o  p r e j u d i c e  M r .  C o p e l a n d  o r  t o  

d e c e i v e  t h e  c o u r t .  R a t h e r ,  h i s  a c t i o n s  i n u r e d  t o  M r .  

C o p e l a n d ' s  b e n e f i t  b e c a u s e  i t  was  p r o o f  p o s i t i v e  t h a t  

R e s p o n d e n t  owed h i m  $ 9 0 , 0 0 0  w i t h  i n t e r e s t  a c c r u i n g  f r o m  

Oc tobe r  6 ,  1980. 

R e s p o n d e n t ' s  g o o d  f a i t h  i s  f u r t h e r  e v i d e n c e d  by  h i s  

c o r r e s p o n d e n c e  w i t h  M s .  Y e n s e r  i n  w h i c h ,  o n  s e v e r a l  

o c c a s i o n s ,  h e  i n s i s t e d  t h a t  t h e  v a l i d i t y  o f  t h e  n o t e  b e  

acknowledged by a l l  p a r t i e s  conce rned .  

I f  a n y b o d y  w a s  d e c e i v e d  i n  t h e  m a t t e r  o f  t h e  l o a n ,  i t  

was  R e s p o n d e n t .  A f t e r  i n i t i a l l y  r e f u s i n g  t o  a c k n o w l e d g e  

Respondent 's  $19,000 i n  l o a n  payments ,  M r s .  Copeland f i n a l l y  

a d m i t t e d  t o  t h e  Bar's i n v e s t i g a t o r  t h a t  t h o s e  payments  had 

b e e n  r e c e i v e d .  Y e t ,  s h e  r e f u s e d  t o  c r e d i t  R e s p o n d e n t  f o r  

t h e  p a y m e n t s  b e c a u s e  s h e  knew t h a t ,  w i t h o u t  t h e  o r i g i n a l  

n o t e  o r  o t h e r  p r o o f  o f  p a y m e n t ,  R e s p o n d e n t  c o u l d  n o t  p r o v e  

h i s  payments .  

M r s .  C o p e l a n d ' s  t e s t i m o n y  o n  t h e  i s s u e  o f  t h e  n o t e  i s  



e n t i r e l y  s u s p e c t  b e c a u s e  o f  h e r  f i n a n c i a l  i n t e r e s t  i n  t h e  

m a t t e r .  A t  f i n a l  h e a r i n g  s h e  w a s  s o  d o g m a t i c  i n  h e r  

r e f u s a l  t o  a c k n o w l e d g e  a n y  l o a n  t h a t  s h e  c o n t r a d i c t e d  h e r  

own l a w y e r .  She  d e n i e d  t h a t  M s .  Yense r  demanded payment  o n  

t h e  n o t e  a n d  i n s i s t s  s h e  d i d  n o t  s u e  o n  t h e  n o t e  (TR 6 5 ) .  

M s .  Y e n s e r ,  t e s t i f i e d  o t h e r w i s e .  

O t h e r  f l a w s  i n  M r s .  Cope land ' s  s t o r y  w a s  h e r  t e s t i m o n y  

t o  t h e  r e f e r e e  t h a t  t h e  j u d g m e n t  a g a i n s t  M r .  A n d e r s o n  d i d  

g i v e  h i m  c r e d i t  f o r  h i s  $ 1 9 , 0 0 0  i n  p a y m e n t s  w h e n ,  i n  f a c t ,  

i t  d i d  n o t .  I n  f a c t ,  s h e  i s  g e t t i n g  $ 1 0 9 , 0 0 0  i n  p r i n c i p a l  

o n  a  l o a n  o f  $ 9 0 , 0 0 0 .  

I f  t h e r e  i s  a n y  d o u b t  a b o u t  M r s .  C o p e l a n d ' s  

c r e d i b i l i t y ,  o n e  o n l y  h a s  t o  e x a m i n e  t h e  f i r s t  P e t i t i o n  f o r  

S u c c e s s o r  G u a r d i a n  (TFB E x .  3 f )  f i l e d  b y  M s .  Y e n s e r .  

A l though  M r s .  Cope l and  s i g n e d  t h e  documen t  u n d e r  p e n a l t y  o f  

p e r j u r y ,  s h e  s t a t e d  t o  t h e  r e f e r e e  t h a t  s h e  d i d  n o t  mean t o  

s a y  i n  t h e  p e t i t i o n  t h a t  M r .  C o p e l a n d  w a s  i n c o m p e t e n t  i n  

S e p t e m b e r  1983  (TR I 60  - 6 1 ) .  

C .  DR 1-102 ( A ) ( 6 )  

T h i s  d i s c i p l i n a r y  r u l e  p r o h i b i t s  a l a w y e r  e n g a g i n g  i n  

a n y  c o n d u c t  a d v e r s e l y  r e f l e c t i n g  o n  h i s  f i t n e s s  t o  p r a c t i c e  

l a w .  T h e  r e f e r e e  c o n c l u d e d  t h a t  R e s p o n d e n t  v i o l a t e d  t h i s  

d i s c i p l i n a r y  r u l e  b y  " t h e  f o r e g o i n g "  ( p r e s u m e d l y  t h e  

r e f e r e e ' s  r e m a r k s  r e l a t i v e  DR 1 - 1 0 2  ( A ) ( 4 ) )  a n d  b e c a u s e  

R e s p o n d e n t  s u p e r v i s e d  t h e  t r a n s f e r  d o c u m e n t s  s i g n e d  

i n d i v i d u a l l y  b y  M r .  C o p e l a n d  w i t h o u t  t h e  s i g n a t u r e  o f  t h e  

t r u s t e e  o r  g u a r d i a n .  



Respondent 's  f a i l u r e  t o  s i g n  t h e  t r a n s f e r  documents  t o  

w h i c h  t h e  r e f e r e e  r e f e r s  i n  h i s  c a p a c i t y  a s  t r u s t e e ,  o r  t o  

have  Melv in  Copeland s i g n  them,  i s  a  t e c h n i c a l  o v e r s i g h t  a t  

b e s t .  The  t r a n s a c t i o n s  w e r e  e x t r e m e l y  r o u t i n e - - t h e y  

i n v o l v e d  t h e  g r a n t i n g  o f  a  l i f e  e s t a t e  t o  M r .  Copeland f rom 

O I C  and  t h e  r e s o l u t i o n  o f  a  minor  boundary d i s p u t e  w i t h  one  

o f  h i s  n e i g h b o r s .  The  t r a n s a c t i o n s  w e r e  i n s i g n i f i c a n t ,  

m i n o r ,  and  were p u r e l y  f o r  M r .  Copeland 's  b e n e f i t .  

D .  DR 5-101 ( A )  

D i s c i p l i n a r y  r u l e  5-101(A) r e a d s  a s  f o l l o w s :  

E x c e p t  w i t h  t h e  c o n s e n t  o f  h i s  c l i e n t  a f t e r  f u l l  
d i s c l o s u r e ,  a  l a w y e r  s h a l l  n o t  a c c e p t  employment  
i f  t h e  e x e r c i s e  o f  h i s  p r o f e s s i o n a l  j u d g m e n t  o n  
b e h a l f  of  h i s  c l i e n t  w i l l  be  o r  r e a s o n a b l y  may b e  
a f f e c t e d  by h i s  own f i n a n c i a l ,  b u s i n e s s ,  p r o p e r t y ,  
o r  p e r s o n a l  i n t e r e s t s .  

The  r e f e r e e  c o n c l u d e d  t h a t  R e s p o n d e n t  v i o l a t e d  t h i s  

d i s c i p l i n a r y  r u l e  because  t h e  r e f e r e e  b e l i e v e d  M r .  Copeland 

came t o  Respondent  f o r  t h e  e x p r e s s  p u r p o s e  of  d e f e n d i n g  h i s  

d a u g h t e r ' s  i n c o m p e t e n c y  p r o c e e d i n g  a n d  t h a t  s u b s e q u e n t l y ,  

R e s p o n d e n t  " i n d u c e d " ,  C o p e l a n d  t o  p a r t  w i t h  C o p e l a n d ' s  

s a v i n g s .  

T h e r e  i s  n o  e v i d e n c e  i n  t h e  r e c o r d  t o  r e b u t  

R e s p o n d e n t ' s  t e s t i m o n y  a s  t o  t h e  e v e n t s  t h a t  o c c u r r e d  i n  

Oc tobe r  1980. Respondent  t e s t i f i e d  t h a t  h e  and  M r .  Copeland  

d i s c u s s e d  t h e  d i s p o s a l  o f  M r .  Copeland 's  f u n d s ,  examined  t h e  

v a r i o u s  a l t e r n a t i v e s ,  and t h e n  M r .  Copeland e l e c t e d  t o  l e n d  

t h e  money t o  R e s p o n d e n t  a t  a n  i n t e r e s t  r a t e  f o u r  t o  f i v e  

p e r c e n t a g e  p o i n t s  h i g h e r  t h a n  i t  w a s  r e c e i v i n g  i n  a  



c e r t i f i c a t e  of d e p o s i t .  Respondent t e s t i f i e d  t h a t  h i s  n e t  

wor th  a t  t h e  t i m e  was a p p r o x i m a t e l y  1.7 m i l l i o n  d o l l a r s  and 

t h a t  i t  was a  s o u n d  ( a l t h o u g h  n o t  t e c h n i c a l l y  s e c u r e d )  

i n v e s t m e n t .  Respondent f u r t h e r  t e s t i f i e d  t h a t  he  s u g g e s t e d  

t h a t  M r .  Copeland s e e k  l e g a l  counse l  b e f o r e  consummating t h e  

l o a n  ( T R  I1 8 2 ,  8 3 ,  8 7 ,  8 8 ) .  

T h e r e  i s  n o t h i n g  i n  t h e  r e c o r d  t o  i n d i c a t e  t h a t  when 

R e s p o n d e n t  f i r s t  a c c e p t e d  r e p r e s e n t a t i o n  o f  M r .  C o p e l a n d ,  

t h e r e  was a n y  p o t e n t i a l  c o n f l i c t  b e t w e e n  t h e  t w o  o f  them.  

The d i s c i p l i n a r y  r u l e  o n l y  p r o h i b i t s  " a c c e p t i n g "  employment 

i f  t h e r e  i s  a  c o n f l i c t .  

The n a t u r e  of t h e  r e l a t i o n s h i p  between Respondent and 

h i s  c l i e n t  s h o u l d  b e  c o n s i d e r e d  h e r e  a l s o .  R e s p o n d e n t  h a d  

r e p r e s e n t e d  M r .  C o p e l a n d  i n  numerous  m a t t e r s  f o r  o v e r  1 4  

y e a r s  a t  t h e  t i m e  o f  t h e  O c t o b e r  1980  t r a n s a c t i o n .  D u r i n g  

t h a t  t i m e  R e s p o n d e n t  h a d  r e p r e s e n t e d  M r .  C o p e l a n d  i n  r e a l  

e s t a t e  t r a n s a c t i o n s  and i n  two condemnation m a t t e r s .  (TR 2 

a n d  5 - 8 ) .  M r .  C o p e l a n d  was  a n  a s t u t e  b u s i n e s s m a n ,  had  

v a r i o u s  s o u r c e s  o f  i n c o m e  i n c l u d i n g  p a y m e n t s  t o  h im f r o m  

mortgages  and from h i s  b u s i n e s s  and was c l e a r l y  c a p a b l e  o f  

r u n n i n g  h i s  own b u s i n e s s .  

F i v e  months a f t e r  t h e  l o a n ,  Velma Copeland t e s t i f i e d  

t h a t  M r .  Copeland was i n  good menta l  shape  when s h e  m a r r i e d  

h im i n  March 1 9 8 1  (TR I 6 3 ) .  M s .  Y e n s e r  a c k n o w l e d g e d  t h a t  

M r .  Copeland p o s s e s s e d  t h e  r e q u i s i t e  t e s t a m e n t a r y  c a p a c i t y  

when s h e  drew up a  w i l l  f o r  him i n  1984 (TR I 91 - 92) .  

T h e r e  i s  no e v i d e n c e  w h a t s o e v e r  t o  i n d i c a t e  t h a t  



Respondent in any way took advantage of Mr. Copeland or 

induced him to do anything that was not in his best 

interest. 

E. DR 5-104 (A) 

If Respondent has violated a disciplinary rule relative 

to conflict of interest, it is not DR 5-101 (A) prohibiting 

acceptance of employment, it is this disciplinary rule. DR 

5-104 (A) prohibits a lawyer entering into a business 

transaction with a client if they have differing interests 

therein and if the client expects the lawyer to exercise his 

professional judgment therein for the client's protection. 

However, even then, such a transaction is permissible if the 

client has consented after full disclosure. 

The referee concluded that the Respondent violated this 

disciplinary rule by "his actions described above" 

(presumably) the conclusions listed in DR 5-101 (A) and 

because Mr. Copeland had to sue to obtain a return of his 

money. 

Mr. Copeland did not have to sue to obtain a return of 

his money. In fact, he secured over $52,000 of his money 

without resorting to litigation. His guardian's lawyer, Ms. 

Yenser, rejected a further $22,300 payment from Respondent. 

Ms. Yensere, in fact, testified that Respondent never denied 

his indebtedness (TR I 92). 

~t was only after Velma Copeland continued her refusal 

to give Respondent credit for the $19,000 paid to the 

Copelands that Respondent allowed this issue to be 



l i t i g a t e d .  A s  h e  t e s t i f i e d  b e f o r e  t h e  r e f e r e e ,  f a i l u r e  t o  

g i v e  him c r e d i t  f o r  t h e  $19,000 t h a t  e v e r y b o d y  a c k n o w l e d g e d  

w a s  p a i d  r e s u l t e d  i n  a  $ 3 0 , 0 0 0  i n c r e a s e  i n  t h e  f i n a l  

judgment .  

One c a n n o t  h e l p  b u t  w o n d e r  i f  M s .  Y e n s e r  w o u l d  h a v e  

b e t t e r  s e r v e d  h e r  c l i e n t  b y  a c c e p t i n g  ~ e s p o n d e n t ' s  $ 2 2 , 3 0 0  

p a y m e n t  i n  O c t o b e r  1 9 8 4 ,  a n d  t h e  t w o  p a y m e n t s  d u e  

t h e r e a f t e r .  S h e  c o u l d  h a v e  t h e n  s u e d  R e s p o n d e n t  s o l e y  o n  

t h e  $19 ,000  i s s u e .  

F. DR 7-101 ( A ) ( 3 )  

T h i s  d i s c i p l i n a r y  r u l e  p r o h i b i t s  a  l a w y e r  p r e j u d i c i n g  

o r  d a m a g i n g  h i s  c l i e n t  d u r i n g  t h e  c o u r s e  o f  t h e  p r o f e s s i o n a l  

r e l a t i o n s h i p .  

T h e  r e f e r e e  c o n c l u d e d  t h a t  R e s p o n d e n t  v i o l a t e d  t h i s  

r u l e  b y  f a i l i n g  t o  h a v e  t h e  g u a r d i a n  a n d  t r u s t e e  s i g n  M r .  

c o p e l a n d ' s  W a r r a n t y  Deed  t o  O I C  o n  O c t o b e r  7 ,  1 9 8 0 ,  a n d  h i s  

A s s i g n m e n t  o f  M o r t g a g e  b e a r i n g  t h e  s ame  d a t e  t o  O I C ,  a n d  by  

h a v i n g  t h e  c l i e n t  r e s o r t  t o  l i t i g a t i o n  t o  r e c o v e r  h i s  

p r o p e r t y .  

I f  t h e r e  i s  a n y  f i n d i n g  t h a t  s h o w s  t h e  r e f e r e e ' s  

m i s a p p l i c a t i o n  o f  t h e  f a c t s  t o  h i s  c o n c l u s i o n s ,  i t  i s  t h i s  

p a r a g r a p h .  

A t  t h e  t i m e  t h a t  M r .  Cope l and  e x e c u t e d  B a r  E x h i b i t s  3A 

a n d  3B, w h i c h  t h e  r e f e r e e  s t a t e d  c o n s t i t u t e d  a  v i o l a t i o n  o f  

t h i s  d i s c i p l i n a r y  r u l e ,  t h e r e  w a s  n e i t h e r  a  g u a r d i a n  n o r  a  

t r u s t e e .  R e s p o n d e n t  became t r u s t e e  t w o  weeks  l a t e r .  M e l v i n  

Cope l and  was  n o t  a p p o i n t e d  g u a r d i a n  u n t i l  f o u r  m o n t h s  l a t e r .  



Respondent d i d  n o t  v i o l a t e  any e t h i c a l  p r e c e p t  by f a i l i n g  t o  

have t h o s e  documents  s i g n e d  by i n d i v i d u a l s  n o t  y e t  a c t i n g  i n  

a  f i d u c i a r y  c a p a c i t y .  

T h e  r e f e r e e ' s  c o n c l u s i o n  t h a t  M r .  C o p e l a n d  w a s  

p r e j u d i c e d  because  h e  had t o  r e s o r t  t o  l i t i g a t i o n  t o  r e c o v e r  

h i s  p r o p e r t y ,  p r e s u m a b l y  r e f e r s  t o  t h e  P r o m i s s o r y  Note  

l i t i g a t i o n  d i s c u s s e d  i n  t h e  p r e c e d i n g  subparagraph.  

G .  DR 7-102 ( A ) ( 3 )  

The r e f e r e e  c o n c l u d e d  t h a t  R e s p o n d e n t  v i o l a t e d  t h i s  

d i s c i p l i n a r y  r u l e  by f a i l i n g  t o  d i s c l o s e  t h e  t r u s t  ag reement  

a n d  by  f a i l i n g  t o  f i l e  a  f u l l  a c c o u n t i n g  o f  t h e  t r u s t  o n  

A p r i l  19 ,  1984, a s  o r d e r e d  by Judge C r e w s .  

D R  7-102 ( A I ( 3 )  p r o h i b i t s  a  l a w y e r ' s  c o n c e a l i n g  o r  

knowingly f a i l i n g  t o  d i s c l o s e  t h a t  which h e  i s  r e q u i r e d  by 

law t o  r e v e a l .  

R e s p o n d e n t  was  n e v e r  r e q u i r e d  by l a w  t o  d i s c l o s e  t h e  

t r u s t  a g r e e m e n t  p r i o r  t o  t h e  t i m e  when i t  was d i s c l o s e d .  

P r i o r  t o  A p r i l  1984, t h e  o n l y  i s s u e  b e f o r e  t h e  c o u r t  was M r .  

C o p e l a n d ' s  c o m p e t e n c y - - n o t  t h e  n a t u r e  o r  e x t e n t  o f  h i s  

a s s e t s .  

The i s s u e  b e f o r e  Judge C r e w s  i n  February  1981 was M r .  

Copeland's competency. Judge C r e w s  found t h a t  M r .  Copeland 

was  c o m p e t e n t  a n d  a p p o i n t e d  a  g u a r d i a n  o v e r  h i s  p r o p e r t y ,  

Melvin Copeland. Melvin Copeland t h e n  had t h e  d u t y  t o  f i l e  

a n  i n v e n t o r y  o f  h i s  b r o t h e r ' s  a s s e t s .  He d i d  n o t  d o  s o .  

Tha t  i s  n o t  ~ e s p o n d e n t ' s  f a u l t .  

R e s p o n d e n t  n e v e r  r e p r e s e n t e d  M e l v i n  C o p e l a n d .  



R e s p o n d e n t  d i d ,  h o w e v e r ,  a d v i s e  M r .  C o p e l a n d  o f  t h e  

e x i s t e n c e  o f  t h e  t r u s t .  

When M r .  C o p e l a n d ' s  g u a r d i a n s h i p  a g a i n  came  b e f o r e  

J u d g e  C r e w s  i n  November  1 9 8 3 ,  R e s p o n d e n t ' s  a c t i o n s  w e r e  

m i n i m a l .  H e  c o r r e c t l y  f i l e d  a  M o t i o n  t o  D i s m i s s  M s .  

Y e n s e r ' s  a n d  V e l m a  C o p e l a n d ' s  P e t i t i o n  f o r  S u c c e s s o r  

Guard ian  i n  which  t h e y  w r o n g f u l l y  a l l e g e d  t h a t  M r .  Copeland  

had been  a d j u d i c a t e d  i n c o m p e t e n t  and  t h a t  h i s  c o n d i t i o n  was 

d e t e r i o r a t i n g .  Judge  C r e w s  a g r e e d  w i t h  Respondent  t h a t  M s .  

Yenser ' s  p l e a d i n g s  w e r e  i n c o r r e c t  and  i m p r o p e r  and  d i s m i s s e d  

h e r  a c t i o n .  T h e r e a f t e r ,  when  M s .  C o p e l a n d  f i l e d  a  p r o p e r  

p l e a d i n g ,  R e s p o n d e n t  d i d  n o t  r e s i s t  i t  a n d ,  o f  c o u r s e ,  

a g r e e d  t o  Velma Copeland  b e i n g  a p p o i n t e d  v o l u n t a r y  g u a r d i a n .  

A t  n o  t i m e  i n  e i t h e r  o f  t h e  a f o r e a m e n t i o n e d  h e a r i n g s ,  

w a s  t h e r e  a n y  r e q u i r e m e n t  u n d e r  t h e  l a w  f o r  R e s p o n d e n t  t o  

d i s c l o s e  t h e  t r u s t  ag reemen t .  

I n  f a c t ,  however ,  Respondent  d i d  d i s c l o s e  i t s  e x i s t e n c e  

t o  M s .  Y e n s e r .  S h e  t e s t i f i e d  b e f o r e  t h e  r e f e r e e  t h a t  s h e  

f i r s t  l e a r n e d  o f  t h e  t r u s t  i n  November  1 9 8 3 ,  s i x  m o n t h s  

b e f o r e  t h e  a c c o u n t i n g  (TR I 9 4 ) .  S h e  f i r s t  s a w  t h e  t r u s t  

document on  J a n u a r y  1 9 ,  1984 (TR I 7 6 ) .  

Even i f  Respondent  d i d  n o t  r e v e a l  t h e  e x i s t e n c e  o f  

t h e  t r u s t  t o  t h e  c o u r t ,  h e  d i d  r e v e a l  i t  t o  Velma 

Copeland ' s  l awyer .  Such a n  a c t i o n  shows no  s u b t e r f u g e  

o r  d e s i r e  t o  v i o l a t e  t h e  l a w .  I n  f a c t ,  i t  s h o w s  

o u t r i g h t  c a n d o r  w i t h  o n e ' s  o p p o s i n g  c o u n s e l .  

T h e  r e f e r e e  f u r t h e r  f o u n d  t h a t  R e s p o n d e n t  v i o l a t e d  DR 



7-102 ( A ) ( 3 )  b e c a u s e  h e  d i d  n o t  f i l e  a  f u l l  a c c o u n t i n g  o n  

A p r i l  1 9 ,  1 9 8 4 ,  a s  o r d e r e d  b y  J u d g e  C r e w s .  I n  f a c t ,  

Respondent  moved f o r  a  c o n t i n u a n c e  and ,  a l t h o u g h  no  h e a r i n g  

was  h e l d  o n  t h e  c o n t i n u a n c e ,  h i s  r e p o r t  was  f i l e d  o n  A p r i l  

2 5 ,  1 9 8 4 ,  a  mere s i x  d a y s  l a t e .  The  d e l i n q u e n c y  w a s  d u e  t o '  

R e s p o n d e n t ' s  h a v i n g  t w o  o u t - o f - s t a t e  t r i a l s ,  e a c h  l a s t i n g  

t w o  weeks,  d u r i n g  t h e  s i x  weeks p r i o r  t o  A p r i l  19 ,  1984 (TR 

11 4 4 ) .  

Judge  C r e w s  n e v e r  imposed any  s a n c t i o n s  on Respondent  

f o  h i s  s i x - d a y  d e l i q u e n c y .  

H .  DR 7-102 ( A ) ( 8 )  

The  r e f e r e e  h e r e  f o u n d  t h a t  R e s p o n d e n t  v i o l a t e d  t h i s  

r u l e  " a s  e v i d e n c e d  by t h e  f o r e g o i n g "  a n d  by v i o l a t i n g  DR 9- 

1 0 2  ( B ) ( 3 ) .  

DR 7-102 ( A ) ( 8 )  p r o h i b i t s  a  l a w y e r  k n o w i n g l y  e n g a g i n g  

i n  o t h e r  i l l e g a l  c o n d u c t  o r  c o n d u c t  c o n t r a r y  t o  a  

d i s c i p l i n a r y  r u l e .  The  r e f e r e e  d o e s  n o t  s p e c i f y  . w h a t  

c o n d u c t  v i o l a t e d  t h i s  r u l e .  

R e s p o n d e n t  w a s  n e v e r  c h a r g e d  w i t h  a n y  t r u s t  f u n d  

v i o l a t i o n s  i n  t h i s  m a t t e r .  A c c o r d i n g l y ,  it was i m p r o p e r  f o r  

t h e  r e f e r e e  t o  i n  a n y  way p r e d i c a t e  h i s  f i n d i n g s  o n  a  

v i o l a t i o n  o f  DR 9-102. 

T h e r e  i s  n o  e v i d e n c e  b e f o r e  t h e  c o u r t  t h a t  R e s p o n d e n t  

h a s  b e e n  a c c u s e d  o f  a n y  i l l e g a l  c o n d u c t  a n d  a c c o r d i n g l y ,  

t h e r e  i s  n o  b a s i s  f o r  a  f i n d i n g  t h a t  R e s p o n d e n t  v i o l a t e d  

t h i s  d i s c i p l i n a r y  r u l e  t h r o u g h  e n g a g i n g  i n  i l l e g a l  conduc t .  

The r e f e r e e ' s  c o n c l u s i o n  t h a t  Respondent  v i o l a t e d  t h i s  



disciplinary rule is unsupported by the evidence and by the 

facts and should be thrown out. 

As this court pointed out in -- Inglis, --- it has wide 

latitude in dismissing a referee's conclusions. 

A finding that a disciplinary rule has been violated by 

certain conduct is a conclusion, not a finding of fact. It 

is an application of the facts before the court to the 

pertinent law or rule before it. Accordingly, this court 

has broad discretion in reviewing such conclusions. 

The referee in the case at hand did not make findings 

that resolved conflicts in the evidence. He merely "found" 

that certain acts violated certain disciplinary rules. 

These findings are not supported by the evidence, in fact, 

are erroneous conclusions of law, and should be reversed by 

this court. 



POINT I1 

THE REFEREE IMPROPERLY DENIED RESPONDENT'S MOTION 
TO DISMISS FOR LACHES. 

Despite changes in bar disciplinary proceedings over 

the last 15 years including changing the Integration Rule of 

The Florida Bar, the change from the Code of Ethics to the 

Code of Professional Responsibility to the Rules of 

Professional Conduct, from the use of volunteer Bar counsel 

and referees to the use of paid staff and judges, there has 

been one consistency in disciplinary proceedings. The 

Florida Bar is notoriously slow in prosecuting its cases. 

The statements made in 1960 by retired Justice Drew, in his 

concurring opinion in State ex re1 The Florida Bar ------- v. Bieley, 

120 So.2d 587 (Fla. 1960) at page 589, is as applicable 

today as it was then. Addressing the Bar's delay in 

bringing disciplinary proceedings, Justice Drew said: 

Nothing contributes more to bringing the Bench and 
Bar into disrepute than the long and interminable 
delays which sometimes, and too often, occur in 
the administration of justice. Such delays in 
disciplinary matters are particularly detrimental 
to the general welfare and tend to lower the 
respect of the public for the Bench and Bar. If 
an accused attorney should be adjudged to be 
innocent of such charges, long delays bring about 
incalculable harm to him. If he is ultimately 
adjudged to be guilty, the net result of long 
delays has been to allow an unworthy member of the 
Bar to continue in the practice of law along side 
the worthy and honorable members of the profession 
and in its courts of justice. 



N i n e t e e n  y e a r s  l a t e r ,  i n  1 9 7 9 ,  t h i s  c o u r t  a p p o i n t e d  a  

s p e c i a l  c o m m i t t e e ,  c h a i r e d  by t h e n  J u s t i c e  K a r l  ( h e r e i n a f t e r  

K a r l  C o m m i t t e e )  t o  s t u d y  and  t o  p r o p o s e  c h a n g e s  wh ich  c o u l d  

i m p r o v e  o u r  d i s c i p l i n a r y  s y s t e m .  A f t e r  n u m e r o u s  h e a r i n g s  

and  e x t e n d e d  s t u d y ,  t h e  c o m m i t t e e  s u b m i t t e d  i t s  f i l i n g s  a n d  

r ecommenda t ions  t o  t h i s  c o u r t .  Most o f  t h o s e  c h a n g e s  w e r e  

a d o p t e d  i n  P e t i t i o n  o f  Supreme - C o u r t  S p e c i a l  Commi t t ee ,  -- 

e t c . ,  3 7 3  So.2d 1 ( F l a .  1 9 7 9 ) .  

Among t h e  r e c o m m e n d a t i o n s  r e j e c t e d  b y  t h i s  c o u r t ,  

h o w e v e r ,  w a s  a  " s p e e d y - t r i a l  r u l e "  f o r  d i s c i p l i n a r y  

p r o c e e d i n g s .  T h e  c o u r t  d e n i e d  t h e  s p e e d y - t r i a l  r u l e  a n d  

s t a t e d  o n  p a g e  f o u r  t h a t :  

W e  f i n d  t h a t  s u c h  a  s p e e d y  t r i a l  r u l e  i s  n o t  
n e c e s s a r y  a t  t h i s  t i m e  s i n c e  t h e  r e v i s i o n s  t o  
a r t i c l e  X I ,  w h i c h  w e  a p p r o v e ,  a r e  e x p e c t e d  t o  
e x p e d i t e  d i s c i p l i n a r y  m a t t e r s .  

D e s p i t e  i t s  e x p e c t a t i o n s ,  t h i s  c o u r t  w a s  s t i l l  

a d d r e s s i n g  t h r e e  y e a r s  l a t e r  t h e  B a r ' s  f a i l u r e  t o  

e x p e d i t i o u s l y  b r i n g  d i s c i p l i n a r y  p r o c e e d i n g s  i n  

The F l o r i d a  Bar  v. D a v i s ,  419 So.2d 325 ( F l a .  1982) .  T h e r e ,  

t h e  c o u r t  a d d r e s s e d  t h e  Bar ' s  d e l a y  a n d  s t a t e d  t h a t :  

W h i l e  t h e  d e l a y  i n  r e a c h i n g  a  f i n a l  r e s o l u t i o n  i s  
r e g r e t a b l e ,  it was n o t  p r e j u d i c i a l  and  s h o u l d  n o t  
happen  u n d e r  t h e  new r u l e s .  

I t  h a s  now b e e n  s e v e n  y e a r s  s i n c e  t h e  K a r l  Commi t t ee ' s  

r e p o r t .  D e s p i t e  t h e  c o u r t ' s  e x p e c t a t i o n s ,  t h e  Bar  i s  s t i l l  

d r a g g i n g  i t s  f e e t  r e p r e h e n s i b l y  i n  Ba r  d i s c i p l i n a r y  m a t t e r s .  

On A p r i l  3 0 ,  1 9 8 4 ,  t h e  c o m p l a i n t s  a g a i n s t  R e s p o n d e n t  



were m a i l e d t o  The  F l o r i d a  Bar .  I t  t o o k  a l m o s t o n e y e a r  f o r  

t h e  g r i e v a n c e  c o m m i t t e e  t o  h o l d  i t s  h e a r i n g  i n  t h i s  m a t t e r .  

R e s p o n d e n t  s t i p u l a t e d  t o  p r o b a b l e  c a u s e  a t  t h a t  h e a r i n g ,  

o b v i a t i n g  t h e  n e c e s s i t y  o f  a  l o n g  h e a r i n g  a n d  a v o i d i n g  t h e  

n e c e s s i t y  o f  a w a i t i n g  a  h e a r i n g  t r a n s c r i p t  b e i n g  compi led .  

D e s p i t e  h i s  a c k n o w l e d g m e n t  o f  t h e  e x i s t e n c e  o f  p r o b a b l e  

c a u s e ,  t h e  B a r ' s  f o r m a l  C o m p l a i n t  i n  t h i s  m a t t e r  was n o t  

f i l e d  u n t i l  O c t o b e r  2 2 ,  1985- -one  a n d  o n e - h a l f  y e a r s  a f t e r  

t h e  g r i e v a n c e  was f i l e d .  

A f t e r  t h e  ~ a r ' s  C o m p l a i n t  was f i l e d ,  t h i s  c o u r t  o n  

O c t o b e r  2 8 ,  1 9 8 5 ,  a p p o i n t e d  C i r c u i t  J u d g e  J o h n  P.  Thurman ,  

r e f e r e e  i n  t h e s e  p r o c e e d i n g s .  I n  i t s  Orde r  a p p o i n t i n g  Judge  

Thurman ,  t h i s  c o u r t  d i r e c t e d  t h e  R e f e r e e ' s  R e p o r t  t o  b e  

f i l e d  w i t h i n  1 8 0  d a y s  o f  t h e  d a t e  o f  t h i s  O r d e r .  One 

h u n d r e d  e i g h t y  d a y s  f r o m  t h a t  d a t e  was A p r i l  2 6 ,  1986 .  

Almost  f o u r  weeks a f t e r  t h a t  d a t e ,  The F l o r i d a  Bar ,  f o r  t h e  

f i r s t  t i m e ,  a s k e d  f o r  f i n a l  h e a r i n g .  A t  t h a t  p o i n t  o v e r  two  

y e a r s  had e l a p s e d  s i n c e  t h e  i n i t i a l  g r i e v a n c e  was f i l e d .  

The F l o r i d a  B a r ,  a s  a n  a r m  o f  t h e  S u p r e m e  C o u r t  o f  

F l o r i d a ,  i s  c h a r g e d  w i t h  t h e  d u t y  o f  p r o s e c u t i n g  c a s e s  

r e s p o n s i b l y .  The F l o r i d a  Bar v. McCain, - 330 So.2d 712 ( F l a .  

1 9 7 6 )  a t  718. The  r e s p o n s i b i l i t y  f o r  e x e r c i s i n g  d i l i g e n c e  

i n  b r i n g i n g  g r i e v a n c e  c a s e s  r e s t s  w i t h  t h e  B a r .  

The  F l o r i d a  B a r  v. R a n d o l p h ,  238  So.2d 6 3 5  ( F l a .  1 9 7 0 )  a t  .................... - 

639.  I f  t h e  B a r  f a i l s  i n  i t s  d u t y ,  t h e  R a n d o l ~ h  ---- - c o u r t  

o b s e r v e d  t h a t :  

t h e  p e n a l i z i n g  i n c i d e n t s  w h i c h  t h e  a c c u s e d  l a w y e r  
s u f f e r s  f r o m  t h e  u n j u s t  d e l a y s ,  m i g h t  w e l l  s u p p l a n t  
more f o r m a l  judgments  a s  a  form of d i s c i p l i n e .  T h i s  i s  



s o  e v e n  t h o u g h t h e  r e c o r d  s h o w s t h a t  t h e  c o n d u c t  o f  t h e  
l a y w e r  m e r i t s  d i s c i p l i n e .  T h e  F l o r i d a  B a r  v. W a g n e r ,  
197  So .2d  823 ( F l a .  1 9 6 7 ) .  

T h e  mere  f a c t  t h a t  a g r i e v a n c e  i s  p e n d i n g  a g a i n s t  a 

l a w y e r  i s ,  t o  some e x t e n t ,  a  d i s c i p l i n a r y  s a n c t i o n .  A s  t h i s  

c o u r t  s t a t e d  i n  - M u r r e l l  v. The F l o r i d a  B a r ,  122  So.2d 1699  

( F l a .  1 9 6 0 ) ,  a t  174 :  

t h e  m i n u t e  s u c h  a  p r o c e e d i n g  i s  i n s t i t u t e d  t h e  l a w y e r ' s  
p r o f e s s i o n a l  r e p u t a t i o n  i s  s h a t t e r e d  a n d  i n  d a n g e r  o f  
b e i n g  p e r m a n e n t l y  i m p a i r e d .  Such  c h a r g e s  s h o u l d  n o t  
b e  s u s p e n d e d  i n  l i m b o .  T h e y  s h o u l d  b e  d i s p a t c h e d  a n d  
i f  f o u n d  t o  b e  w i t h o u t  m e r i t  t h e  l a w y e r  c h a r g e d  s h o u l d  
b e  e x o n e r a t e d .  

T h i s  c o u r t  s t a t e d  i n  Rando lph ,  s u p r a ,  a t  p a g e  638 t h a t :  

i n o r d i n a t e  d e l a y s  a re  i n d e e d  u n f a i r  a n d  e v e n  u n j u s t  t o  
t h e  o n e  a c c u s e d .  

Of c o u r s e ,  t h e  B a r  c o n s i s t e n t l y  a r g u e s  t o  t h i s  c o u r t  

t h a t  i t s  p e r s i s t e n t  d e l a y  i n  b r i n g i n g  d i s c i p l i n a r y  

p r o c e e d i n g s  s h o u l d ,  a t  w o r s t ,  b e  c o n s i d e r e d  a m i t i g a t i n g  

c i r c u m s t a n c e .  T h i s  c o u r t  h a s  b e e n  p r e s e n t e d  w i t h  t h i s  

a r g u m e n t  a s  r e c e n t l y a s  l a s t  y e a r  i n  T h e  F l o r i d a  Bar v. -------------- 

J a m e s ,  478 So.2d 2 7  ( F l a .  1 9 8 5 )  a n d  The F l o r i d a  B a r  v. --- 

F u s s e l l ,  474  So .2d  2 1 0  ( F l a .  1 9 8 5 ) .  ------- 

A s  l o n g  a s  t h i s  c o u r t  k e e p s  a c c e p t i n g  t h e  B a r ' s  

a r g u m e n t  t h a t  i t s  d e l a y  s h o u l d  n o t  r e s u l t  i n  d i s m i s s a l ,  a n d  

s h o u l d  o n l y  b e  c o n s i d e r e d  a t  m i t i g a t i o n ,  d e l a y  w i l l  c o n t i n u e  

u n a b a t e d .  I n  1 9 7 9  t h i s  c o u r t  e x p r e s s e d  e x p e c t a t i o n s  t h a t  

d e l a y  w o u l d  b e  e l i m i n a t e d .  I n  1 9 8 2  i t  r e i t e r a t e d  i t s  

o p i n i o n .  I n  1 9 8 6 ,  D a v i d  A n d e r s o n  i s  m a k i n g  t h e  s ame  

a r g u m e n t s  t o  t h e  c o u r t .  



I n  t h e  case  a t  b a r ,  n o t  o n l y  d i d  t h e  B a r  d r a g  i t s  f e e t  

b e f o r e  f i l i n g  i t s  f o r m a l  C o m p l a i n t  i n  t h i s  c a u s e ,  i t  

v i o l a t e d  t h e  c o u r t ' s  180-day manda t e .  Y e t ,  R e s p o n d e n t  f u l l y  

e x p e c t s  t h e  B a r  t o  a r g u e  t h a t ,  a t  m o s t ,  t h e  B a r ' s  d e l a y  

s h o u l d  b e  c o n s i d e r e d  i n  m i t i g a t i o n .  

I t  i s  t i m e  f o r  t h a t  a r g u m e n t  t o  b e  r e j e c t e d .  U n t i l  

s u c h  t i m e  a s  t h i s  c o u r t  s p e c i f i c a l l y  a n d  e m p h a t i c a l l y  r u l e s  

t h a t  i t  w i l l  n o t  t o l e r a t e  d e l a y  i n  d i s c i p l i n a r y  p r o c e e d i n g s ,  

p a r t i c u l a r l y  t h e  180-day m a n d a t e ,  t h e  B a r  w i l l  c o n t i n u e  t o  

f l a g r a n t l y  f l a u n t  i t s  r e s p o n s i b i l i t y .  

I n  T h e  F l o r i d a  B a r  v. R u b i n ,  3 6 2  So .2d  1 2  ( F l a .  1 9 7 8 ) ,  ---- - ------- 
a t  p a g e  1 6 ,  t h i s  c o u r t  s a i d :  

The B a r  h a s  c o n s i s t e n t l y  demanded t h a t  a t t o r n e y s  
t u r n  " s q u a r e  c o r n e r s "  i n  t h e  c o n d u c t  o f  t h e i r  
a f f a i r s .  An a c c u s e d  a t t o r n e y  h a s  a r i g h t  t o  
demand n o  l e s s  o f  t h e  B a r . . .  

I n  ----- R u b i n ,  d e s p i t e  t w o  d i f f e r e n t  r e f e r e e s  f i n d i n g  t h a t  

t h e  a c c u s e d  l a w y e r  h a d  a c t e d  u n e t h i c a l l y ,  t h i s  c o u r t  

d i s m i s s e d  t h o s e  t w o  d i s c i p l i n a r y  p r o c e e d i n g s  b e c a u s e  o f  t h e  

~ a r ' s  v i o l a t i o n  o f  t h e  i n t e g r a t i o n  r u l e .  Among t h o s e  

v i o l a t i o n s  w a s  t h e  Bar's f a i l u r e  t o  comp ly  w i t h  t h i s  c o u r t ' s  

t i m e  g u i d e l i n e s .  I t  i s  t i m e  f o r  t h e  c o u r t  t o  r e s o r t  t o  t h e  

same d r a s t i c  a c t i o n  a g a i n .  

I n  m o s t  c a s e s ,  t h e  B a r  p o i n t s  t o  T h e  F l o r i d a  B a r  v .  ---------------- 

M c C a i n ,  3 6 1  So .2d  7 0 0  ( F l a .  1 9 7 8 )  a s  s u p p o r t  f o r  t h e i r  ----- 

a r g u m e n t  t h a t  d e l a y  s h o u l d  n o t  r e s u l t  i n  d i s m i s s a l  f o r  

d i s c i p l i n a r y  p r o c e e d i n g s  u n l e s s  t h e  R e s p o n d e n t  c a n  s h o w  

p r e j u d i c e .  G e n e r a l l y ,  t h e  R e s p o n d e n t  c a n n o t  d o  s o .  



R e s p o n d e n t  a v e r s  t o  t h i s  c o u r t  t h a t  p e n d i n g  

d i s c i p l i n a r y  p r o c e e d i n g s ,  w i t h o u t  r e s o l u t i o n  a r e ,  i n  and of  

i t s e l f ,  p r e j u d i c e .  He i s  l e f t  h a n g i n g  i n  l i m b o  w i t h  t h e  

f e a r  t h a t  h i s  l i v e l i h o o d  w i l l  b e  r e m o v e d  a t  s o m e  

i n d e t e r m i n a t e  p o i n t .  

I n  t h e  c a s e  a t  hand,  c o n t r a r y  t o  most  c a s e s ,  Respondent  

c a n  c a l l  t h e  Bar's b l u f f .  Respondent  c a n  p o i n t  t o  s p e c i f i c  

p r e j u d i c e  t h a t  r e s u l t e d  f rom t h e  ~ a r ' s  d i l a t o r y  t a c t i c s .  

M r .  C o p e l a n d ,  t h e  i n d i v i d u a l  who c o n s t i t u t e d  t h e  

c e n t r a l  f i g u r e  i n  t h i s  e n t i r e  C o m p l a i n t ,  d i e d  o n  A p r i l  2 2 ,  

1 9 8 6 ,  a f t e r  t h e  B a r  f i l e d  i t s  C o m p l a i n t  b u t  b e f o r e  f i n a l  

h e a r i n g .  M r .  Copeland i s  t h e  o n l y  i n d i v i d u a l  who c a n  v e r i f y  

Respondent 's  v e r s i o n  o f  e v e n t s  i n  Oc tobe r  1980. H i s  widow, 

Velma C o p e l a n d ,  d i d  n o t  e n t e r  t h e  s c e n e  u n t i l  h e r  m a r r i a g e  

t o  M r .  C o p e l a n d  i n  March 1 9 8 1 .  W i t h o u t  M r .  C o p e l a n d ' s  

t e s t i m o n y ,  R e s p o n d e n t ' s  s t o r y  i s  u n c o r r o b o r a t e d .  ( I t  i s  

a l s o  u n c o n t r a d i c t e d ) .  

M r .  Copeland d i e d  t w o  y e a r s  a f t e r  t h i s  g r i e v a n c e  a c t i o n  

began.  

The  B a r  a r g u e d  t o  t h e  r e f e r e e  i n  i t s  r e s i s t a n c e  t o  

R e s p o n d e n t ' s  M o t i o n  t o  D i s m i s s ,  t h a t  i t ,  t o o ,  w a n t e d  M r .  

C o p e l a n d ' s  t e s t i m o n y .  Then  why d i d n ' t  t h e y  b r i n g  f i n a l  

h e a r i n g  s o o n e r ?  The B a r ' s  a r g u m e n t s  i n  t h i s  r e g a r d  a r e  

s i m i l a r  t o  t h e  o l d  saw a b o u t  t h e  d e f e n d a n t  who p l e d  f o r  

m e r c y  a f t e r  h e  was c o n v i c t e d  o f  m u r d e r i n g  h i s  p a r e n t s  

b e c a u s e  he was a n  orphan.  

Bar  Counsel  c a n d i d l y  a d m i t t e d  t o  t h e  r e f e r e e  t h e  d e l a y  



i n  t h i s  ca se  w a s  a t t r i b u t a b l e  t o  h i s  h a v i n g  m o r e  w o r k  t h a n  

h e  a n d  h i s  a s s i s t a n t  c a n  h a n d l e .  S u c h  b e i n g  t h e  c a s e ,  t h e  

l e a d e r s h i p  o f  t h e  B a r  h a s  t h e  r e s p o n s i b i l i t y  f o r  g e t t i n g  B a r  

Counse l  more  h e l p .  

~ f  Responden t  w a s  g u i l t y  o f  m i s c o n d u c t  i n  h i s  b o r r o w i n g  

f u n d s  f r o m  M r .  Cope l and  a n d  i n  h i s  s e t t i n g  u p  o f  a t r u s t  f o r  

M r .  Cope land ' s  b e n e f i t ,  s u c h  m i s c o n d u c t  o c c u r r e d  i n  O c t o b e r  

1 9 8 0 - - o v e r  s i x  y e a r s  a g o .  And i f  R e s p o n d e n t  i s  g u i l t y  o f  

t h e  m i s c o n d u c t  t h a t  w a s  a l l e g e d  t o  h a v e  t a k e n  p l a c e  i n  e a r l y  

1984 ,  t h a t  m i s c o n d u c t  o c c u r r e d  o v e r  t w o  a n d  o n e - h a l f  y e a r s  

a g o .  T h e  d e l a y s  i n  b r i n g i n g  t h e s e  a c t i o n s  a r e  d i r e c t l y  

a t t r i b u t a b l e  t o  T h e  F l o r i d a  B a r .  

T h i s  c o u r t  h a s  t h e  o p p o r t u n i t y  now t o  c l e a r l y  d i r e c t  

The F l o r i d a  B a r  t o  s t a r t  f u l f i l l i n g  i t s  m a n d a t e  a n d  b r i n g i n g  

d i s c i p l i n a r y  p r o c e e d i n g s  w i t h  d i s p a t c h .  A s  a n  i n c e n t i v e  t o  

t h e  B a r  t o  d o  s o ,  t h i s  case  s h o u l d  b e  d i s m i s s e d  a t  t h i s  

t i m e .  N o t h i n g  s h o r t  o f  d i s m i s s a l  w i l l  g e t  t h e  m e s s a g e  

a c r o s s  t o  The F l o r i d a  B a r .  



POINT I11 

RESPONDENT'S MISCONDUCT, IF ANY, WARRANTS AT MOST 
A PUBLIC REPRIMAND. (ADDRESSING THE BAR'S POINT 
ON APPEAL). 

Despite the fact that Respondent was not charged with 

any violation of Canon 9 or the Integration Rule relating to 

trust accounts, The Florida Bar cites numerous defalcation 

of trust fund cases as support for its position that 

Respondent should be disbarred. Even then, most of the case 

cited by The Florida Bar did not result in disbarment. 

Disbarment is the "death penalty" of disciplinary 

proceedings. The Florida Bar v. Hirsch, 342 So.2d 970 (Fla. 

1977). It should be used only in extreme cases. 

In recommending disbarment, the Bar is focusing upon 

punishment rather than the goal of disciplinary proceedings, 

i.e., protection of the public. In The Florida Bar v. 

Pincus, 300 So.2d 16 (Fla. 1974), this court rejected the ------ 

~ar's request for discipline because its recommendation 

focuses upon retribution rather than the goal of 
effective discipline which is primarily to protect 
the public from incompetent and unethical 
practitioners and only secondarily to punish the 
offender and to act as a deterrent to others. 

Disbarment should be reserved for one who should never 

be at the Bar and should never be used if a less severe 

punishment will accomplish the purposes desired. 

State ex re1 The Florida Bar v. Murrell, 74 So.2d 221 (Fla. 



1954).  A less s e v e r e  punishment  w i i l l  s e r v e  t h e  p u b l i c .  

R e s p o n d e n t  s u b m i t t e d  i n t o  e v i d e n c e  h i s  r e s u m e  w h i c h  

i n d i c a t e d  a  l o n g  h i s t o r y  o f  p u b l i c  s e r v i c e .  A d m i t t e d l y ,  

Respondent r e c e i v e d  a  p r i v a t e  r ep r imand  once  f o r  n o t a r i z i n g  

t h e  s i g n a t u r e  of  a n  i n d i v i d u a l  who d i d  n o t  s i g n  t h e  document 

i n  f r o n t  o f  h im.  T h a t  was  a  m i n o r  l a p s e  i n  a  l o n g  ( 2 6  

y e a r s )  a n d  d i s t i n g u i s h e d  l e g a l  c a r e e r .  I n  u r g i n g  

d i s b a r m e n t ,  T h e  F l o r i d a  B a r  s t a t e s  t h a t  t h e r e  i s  n o  

m i t i g a t i o n  p r e s e n t  i n  t h i s  case .  That  s i m p l y  i s  n o t  t r u e .  

F i r s t ,  a n d  f o r e m o s t ,  m i t i g a t i o n  e x i s t s  t o  t h e  e x t e n t  

t h a t  The  F l o r i d a  B a r  h a s  u n d u l y  d e l a y e d  t h e s e  p r o c e e d i n g s .  

T h i s  c o u r t  h a s  t i m e  a n d  a g a i n  s t a t e d  t h a t  d e l a y  i n  

d i s c i p l i n a r y  p roceed ings  w i l l  m i t i g a t e  t h e  d i s c i p l i n e  t o  b e  

imposed. The F l o r i d a  Bar v. James ,  - s u p r a ,  The F l o r i d a  Bar 

v. Rando lph ,  supra .  - - 

Even t h e  r e f e r e e  f e l t  t h a t  ~ e s p o n d e n t ' s  m i s c o n d u c t  

w a r r a n t e d  a  s i x - m o n t h  s u s p e n s i o n ,  n o t  d i s b a r m e n t .  

R e s p o n d e n t  a s s e r t s  t h a t  h i s  m i s c o n d u c t  m e r i t s ,  a t  m o s t ,  a  

p u b l i c  repr imand.  P r i o r  d e c i s i o n s  from t h i s  c o u r t  s u p p o r t s  

R e s p o n d e n t ' s  a s s e r t i o n .  

Even assuming a l l  of t h e  r e f e r e e ' s  c o n c l u s i o n s  a r e  

c o r r e c t ,  R e s p o n d e n t ' s  w o r s e  o f f e n s e  i s  " b a c k  d a t i n g "  

t h e  P r o m i s s o r y  Note .  S u c h  m i s c o n d u c t  was  n o t  t o  t h e  

d e t r i m e n t  of h i s  c l i e n t .  I t  enhanced h i s  f o r m e r  c l i e n t ' s  

p o s i t i o n  r a t h e r  t h a n  h i n d e r e d  i t .  E v e n  M s .  Y e n s e r  

a c k n o w l e d g e d  t h a t  R e s p o n d e n t  n e v e r  d e n i e d  h i s  d e b t  t o  M r .  

C o p e l a n d  ( T R  I 9 2 ) .  R e s p o n d e n t  a c k n o w l e d g e d  t o  t h e  c o u r t  



t h a t  t h e  n o t e  w a s  a c o p y  o f t h e  o r i g i n a l  a n d  r e s i s t e d p a y i n g  

it o n l y  when V e l m a  C o p e l a n d  t r i e d  t o  v i s i t  a f r a u d  upon h i m  

b y  r e f u s i n g  t o  a c k n o w l e d g e  $ 1 9 , 0 0 0  i n  p a y m e n t s .  

Responden t ' s  o f f e n s e  o f  b a c k  d a t i n g  t h e  n o t e  i s  c e r t a i n l y  n o  

w o r s e  t h a n  t h a t  c o m m i t t e d  b y  t h e  a c c u s e d  i n  

T h e  F l o r i d a  B a r  v .  M u r r e l l ,  4 1 1  So.2d 1 7 8  ( F l a .  1 9 8 2 ) .  

T h e r e ,  M r .  M u r r e l l  r e c e i v e d  a p u b l i c  r e p r i m a n d  f o r  b a c k  

d a t i n g  a Q u i t - C l a i m  D e e d .  Of  s i m i l a r  i l k  i s  

The F l o r i d a  B a r  v. Guard ,  ( F l a .  T h e r e ,  

o n e  o f  t h e  t w o  c o u n t s  f o r  w h i c h  a l a w y e r  r e c e i v e d  a p u b l i c  

r e p r i m a n d  w a s  f o u n d  g u i l t y  i n v o l v e d  l y i n g  a b o u t  t h e  s t a t u s  

o f  a c o r r e c t e d  deed .  

I n  e s s e n c e ,  t h i s  c o u r t  h a s  t a k e n  t h e  p o s i t i o n  t h a t  

i s o l a t e d  i n s t a n c e s  o f  l a p s e  o f  j u d g m e n t  w i l l  b e  m e t  w i t h  

c o m p a s s i o n  t h e  f i r s t  t i m e  a r o u n d .  S u c h  a v i e w  s h o u l d  b e  

u t i l i z e d  h e r e .  A n a l a g o u s  cases are:  

a .  T h e  F l o r i d a  B a r  v. Garc ia ,  4 8 5  So .2d  1 2 7 4  .................... 
( F l a .  1 9 8 6 ) .  P u b l i c  r e p r i m a n d  i n v o l v i n g  o n e  c o u n t  
o f  m i s r e p r e s e n t a t i o n  t o  a  c l i e n t ,  t h r e e  c o u n t s  o f  
n e g l e c t ,  a n d  o n e  c o u n t  m i s u s e  o f  t r u s t  f u n d s .  

b .  T h e  F l o r i d a  B a r  v. J e n n i n g s ,  - 4 8 2  So.2d 1 3 6 5  
( F l a .  1 9 8 6 ) .  P u b l i c  r e p r i m a n d  f o r  g i v i n g  t w o  
s e c o n d  m o r t g a g e s  o n  t h e  same p i e c e  o f  p r o p e r t y  
w i t h o u t  d i s c l o s u r e  o f  p r i o r  l i e n s .  

c. The F l o r i d a  B a r  v. Beneke,  464 So.2d 548 ( F l a .  
1985  ). Pub1 i c  r e p r i m a n d  f o r  o b t a i n i n g  a m o r t g a g e  
f rom a b a n k  u n d e r  f a l s e  p r e t e n s e s .  

d .  T h e  F l o r i d a  B a r  v. L a P o r t e ,  4 7 7  So.2d 5 6 0  
( F l a .  1 9 8 5 ) .  P u b l i c  R e p r i m a n d  f o r  f o u r  c o u n t s  o f  
m i s c o n d u c t  i n c l u d i n g  t r u s t  f u n d  v i o l a t i o n s ,  
m i s r e p r e s e n t a t i o n s  c o n c e a l i n g  t h a t  w h i c h  h e  i s  
r e q u i r e d  b y  l a w  t o  r e v e a l ,  a n d  p r e s e r v a t i o n  o r  
c r e a t i o n  o f  f a l s e  e v i d e n c e .  

e. The F l o r i d a  B a r  v. w e n d e l ,  - 254 So.2d 199  ( F l a .  



1 9 7 1 ) .  P u b l i c  r ep r imand  f o r  m i s l e a d i n g  t h e  c o u r t .  

f .  The F l o r i d a  Bar  v. G i f f o r d ,  478 So.2d 46 ( F l a .  
1986) .  P u b l i c  r e p r i m a n d  f o r  knowing ly  v i o l a t i n g  a  
c o u r t  o r d e r .  

g .  The  F l o r i d a  B a r  v.  H a ~ l u n d ,  372 So.2d 76 ------------------- ---- 
( F l a .  1 9 7 9 ) .  P u b l i c  R e p r i m a n d  f o r  f i l i n g  f a l s e  
a £  f  i d a v i t  w i t h  c o u r t .  

Even  i n  t h o s e  i n s t a n c e s  w h e r e  a t t o r n e y s  h a v e  b e e n  

s u s p e n d e d  f o r  i s o l a t e d  m i s r e p r e s e n t a t i o n ,  t h e  s u s p e n s i o n s  

have  n o t  r e q u i r e d  p roof  o f  r e h a b i l i t a t i o n .  F o r  example:  

a .  The  F l o r i d a  B a r  v .  Nealy, 372  So.2d 89 ( F l a .  ----------- 
1 9 7 9 ) .  N i n e t y  d a y  s u s p e n s i o n  f o r  l y i n g  t o  a  
g r i e v a n c e  commi t t ee .  

b. The  F l o r i d a  B a r  v.  Lund,  410 So.2d 922 ( F l a .  ------ --------- ---- 
1 9 8 2 ) .  T e n  d a y s  s u s p e n s i o n  f o r  l y i n g  t o  a  
g r i e v a n c e  commi t t ee .  

c. The F l o r i d a  B a r  v. O x n e r ,  4 3 1  So.2d 9 8 3  ( F l a .  .................... 
1983) .  S i x t y  d a y s  s u s p e n s i o n  f o r  m i s r e p r e s e n t a -  
t i o n  t o  a  judge t o  s e c u r e  a  c o n t i n u a n c e .  

d .  The  F l o r i d a  B a r  v.  S h a ~ r o ,  456 So.2d 452 --- ------ ------- -- 
( F l a .  1 9 8 4 ) .  N i n e t y  d a y s  s u s p e n s i o n  f o r  f i l i n g  
f a l s e  M o t i o n  t o  D i s m i s s  w i t h  f o r g e d  c l i e n t ' s  
s i g n a t u r e .  

e. The  F l o r i d a  B a r  v. B a b b i t t ,  475  So.2d 2 4 2  
( F l a .  1985) .  S i x t y  d a y s  s u s p e n s i o n  ( p u r s u a n t  t o  a 
c o n s e n t  judgment )  f o r  t h e  and  u s e  o f  a  
f o r g e d  document  i n  a  r e a l  e s t a t e  t r a n s a c t i o n .  

R e s p o n d e n t ' s  a l l e g e d  i m p r o p e r  l o a n  w i t h  M r .  C o p e l a n d  

d o e s  n o t  w a r r a n t  e v e n  t h e  s i x  mon th  r ecommended  b y  t h  

r e f e r e e .  A t  mos t ,  t h i s  o f f e n s e  w a r r a n t s  a  p u b l i c  r e p r i m a n d  

s i m i l a r  t o  t h a t  g i v e n  t o  The  F l o r i d a  B a r  v .  S t a l e y ,  457 ------------ ------ 

So.2d 489 ( F l a .  1 9 8 4 )  o r  The  F l o r i d a  B a r  v.  G o l d e n ,  401  - --------- 

So.2d 1 3 4 0  ( F l a .  1 9 8 1 ) .  I n  t h e  l a t t e r ,  a  p u b l i c  r e p r i m a n d  



w a s  g i v e n  f o r  b o r r o w i n g  t r u s t  f u n d s  a n d  f a i l i n g  t o  r e p a y  

them t o g e t h e r  w i t h  i n a d e q u a t e  t r u s t - a c c o u n t  r e c o r d s .  

Loans o f  f u n d s  f r o m  c l i e n t s  d o e s  n o t  e v e n  a l w a y s  r e s u l t  

i n  a  p u b l i c  d i s c i p l i n e .  I n  a p p r o x i m a t e l y  F e b r u a r y  1983 ,  The 

F l o r i d a  B a r  p u b l i s h e d  i n  T h e  F l o r i d a  B a r  ---- N e w s  a n  

a n n o u n c e m e n t  o f  a  p r i v a t e  r e p r i m a n d  g i v e n  a  l a w y e r  f o r  

b o r r o w i n g  f r o m  a  c l i e n t  a n d  t h e n  f a i l i n g  t o  r e p a y  h e r .  A 

copy  o f  t h a t  news a r t i c l e  i s  a t t a c h e d  a s  Appendix "A". 

I n  t h e  c a s e  a t  h a n d ,  R e s p o n d e n t  i s  g u i l t y  o f ,  a t  m o s t ,  

l a p s e s  i n  j u d g m e n t .  H e  h a s  a  l o n g  h i s t o r y  o f  n o t a b l e  

a c c o m p l i s h m e n t s  i n  h i s  l e g a l  c a r e e r .  H e  h a s  n e v e r  t r i e d  t o  

d e f r a u d  M r .  C o p e l a n d  o u t  o f  a n y  money a n d  o n l y  r e f u s e d  t o  

r e p a y  t h e  n o t e  a t  i s s u e  i n  t h i s  c a s e  a f t e r  M r .  C o p e l a n d ' s  

w i f e  r e f u s e d  t o  g i v e  R e s p o n d e n t  c r e d i t  f o r  $ 1 9 , 0 0 0  i n  

paymen t s  made. 

H e  h a s  n e v e r  t r i e d  t o  m i s l e a d  t h e  c o u r t .  

I t  i s  s i g n i f i c a n t  t o  n o t e  t h a t  n o w h e r e  i n  t h e  r e c o r d  

( o r  o u t s i d e  o f  t h e  r e c o r d  f o r  t h a t  m a t t e r )  i s  t h e r e  a n y  

c o m p l a i n t  by  M r .  Cope land  a b o u t  t h e  way i n  which  Responden t  

h a n d l e d  h i s  b u s i n e s s  d e a l i n g s .  

~ e s p o n d e n t ' s  d i s t i n g u i s h e d  l e g a l  c a r e e r  s h o u l d  n o t  b e  

r u i n e d  b e c a u s e  o f  s o m e  l a p s e s  o f  j u d g m e n t .  A p u b l i c  

r e p r i m a n d ,  i n c l u d i n g  t h e  o p p r o b r i u m  o f  h i s  f e l l o w  

p r a c t i t i o n e r s ,  w i l l  h a v e  a  v e r y  s i g n i f i c a n t  e f f e c t  o n  t h e  

Respondent .  Such a  d i s c i p l i n e  i s  c o n s i s t e n t  w i t h  t h e  s e c o n d  

e l e m e n t  o f  d i s c i p l i n e  a s  d e s c r i b e d  T h e  F l o r i d a  B a r  v. 

P a h u l e s ,  2 3 3  S o . 2 d  1 3 0  ( F l a .  1 9 7 0 ) ,  i . e . ,  f a i r  t o  t h e  - - - - - - - 



lawyer. Should this court feel that a suspension is 

necessary to deter other lawyers who might be tempted to 

engage in other misconduct, Pahules, -- supra, -- at 132, a 

suspension without proof of rehabilitation would suffice. 

Respondent has a sterling record. He should receive some 

credit for his past achievements and should not be ruined 

because of a single blemish in his exemplary career. 



CONCLUSION 

Respondent asks that the referee's conclusions that he 

violated various disciplinary rules be reversed and that 

this court find that the Respondent violated no disciplinary 

rules. In the alternative, Respondent asks this court to 

dismiss The Florida ~ar's disciplinary proceedings for delay 

and laches. 

Should this court find that Respondent has violated any 

disciplinary rules, he should be publicly reprimanded at 

most. His misconduct can be characterized as a lapse of 

judgment and an aberration in a distinguished career 

extending over 25 years. 

RESPECTFULLY SUBMITTED this 2?Hday of November 1986. 
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