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STATEMENT OF THE CASE AND FACTS 

Petitioner Donald Watson's complaint alleged that he 

was injured by respondent Laurn Frank Anderson, who, intoxi- 

cated and driving a car owned by Anderson's employer, 

respondent Misener Marine Construction Company, negligently 

collided with Watson's vehicle. Watson sought compensatory 

and punitive damages from Anderson and Misener and from their 

liability carrier, International Insurance Company. (A-5) 1. 

Approximately two weeks before the scheduled June 11, 

1984 trial date, Anderson's attorney, in person and by tele- 

phone, began asking Watson's attorneys to voluntarily dismiss 

or drop Anderson from the case. (A-45:8; 18; 30; 39; 44). 

Watson's attorneys considered these requests. They had no 

real need to keep Anderson in the lawsuit (A-45:30); and they 

knew that the fewer parties and lawyers there were opposing 

them, the faster and less expensive the trial would be. 

(A-45 : 19 ; 39) . 
Watson's attorneys were not willing to dismiss or drop 

Anderson, however, until two specific matters were resolved 

to their satisfaction. First, they wanted to be absolutely 

sure that if Anderson was dropped or dismissed no harm or 

prejudice could result to Watson's case. (A-45:8; 10; 30; 47). 

L. Record citations are to the documents in the Appendix filed 
by the respondents in the Second District Court of Appeal. 
EA., "(A-45:10)", means document number 45 at page 10. 



Both sides researched the law of voluntary dismissal and 

jointly concluded that Watson would not be prejudiced if he 

dropped or dismissed Anderson from the lawsuit. (A-45:32-33). 

Secondly, Watson's attorneys wanted to be sure that 

if Anderson were to recant or change his deposition testi- 

mony at trial, after he had been dropped or dismissed as a 

party, they would have the right to refile their suit against 

him. Although Anderson's attorney assured Watson's attorneys 

that Anderson - who claimed to have no recall of the acci- 

dent - would not change his deposition testimony, Anderson's 

attorney was completely aware of the threatened consequences 

to his client if Anderson were, in fact, to testify incon- 

sistently. (A-45 :9; 45-47). 

Both sides understood that the threat to refile against 

Anderson would have been an idle one if the dismissal of 

Anderson had been "with prejudice". In the words of one of 

Watson's attorneys: 

[Olur specific agreement was 
that if he changed his testi- 
mony, we would have a right to 
file an action directly against 
him, which we could not have 
done if this Motion had been 
filed with prejudice. So, it 
was my clear understanding 
that it was going to be done 
without prejudice . 

(A-45:33-34. A-45:32; 46). In light of the overriding concern 

of Watson's attorneys that their case not be prejudiced in 

any way by the dismissal, and that they retain a remedy against 



Anderson if he did not testify truthfully, the only way 

their agreement could have been implemented was if 

Anderson's dismissal was without prejudice. (A-45:36). As 

one of Watson's attorneys stated, "It would have been mad- 

ness to do it otherwise". (A-45:40). 

Not only would a dismissal of Anderson with pre- 

judice have been totally inconsistent with the intentions 

of Watson's attorneys, but that form of dismissal was almost 

never used by Watson's attorneys in their practice, under 

any circumstances, unless it was to conclude a final settle- 

ment. The agreement to dismiss Anderson, however, was not a 

settlement. Watson was to receive nothing of value in return 

for dropping Anderson. Both of Watson's attorneys stated 

that it would have been contrary to the way they practiced 

law to dismiss Anderson with prejudice under these circum- 

stances. (A-45:lO-11; 32; 48). Even Anderson's own attorney 

agreed that he would never have dismissed "with prejudice" 

under these circumstances and did not know of any "sane" 

lawyers who would. (A-45:46-47). He conceded that when he 

saw the words "with prejudice" in the notice of dismissal, 

he was "surprised". (A-45:lO; 46). 

Despite these intentions and precautions, on Friday, 

June 8, 1984, while the only attorneys for Watson who were 

familiar with the case and who had agreed to drop Anderson 

were out of the office, their secretary prepared and mailed 

to the parties and the trial judge a document captioned 



"Notice of Voluntary Dismissal". The Notice read: 

The Plaintiff, DONALD E. 
WATSON, by his undersigned 
attorney, files this his 
Notice of Voluntary Dismissal 
of the Defendant, LAURN FRANK 
ANDERSON, with prejudice. 

The secretary who prepared this notice had not been 

told to add the words "with prejudice" to the document. In 

fact, the policy of her office, Ehat had been previously 

communicated to all secretaries, was always to prepare dis- 

missals "without prejudice" unless specific instructions to 

the contrary were given. (A-45:31; 32). Nor had the secre- 

tary been instructed to have the document signed and filed. 

Her directions were merely "to prepare" a document dismissing 

or dropping Anderson as a party from the lawsuit. (A-45:31; 

32; 34-35). Watson's attorneys expected to review the notice 

before leaving for court the following Monday, and then file 

it and serve it on the opposing attorneys on the first day 

of trial. (A-45:41-42). 

Watson had never given his attorneys permission to 

dismiss Anderson "with prejudice". He had merely approved 

dropping Anderson as a party after receiving assurances from 

his attorneys that such a move would not harm his case. 

When Misener and International discovered that 

Anderson had been dismissed with prejudice, they sought and 



were g ran ted  l eave  t o  supplement t h e i r  a f f i r m a t i v e  defenses  

t o  add t h e  defense  of  r e s  j u d i c a t a .  (A-13:17; 20) .  Watson 

promptly moved t o  expunge t h e  words "with pre jud ice"  from 

t h e  n o t i c e .  A f t e r  an e v i d e n t i a r y  hea r ing  (A-45), a t  which 

t h e  f a c t s  s e t  f o r t h  above were p re sen ted ,  t h e  t r i a l  judge 

concluded t h a t  t h e  words "with pre jud ice"  had found t h e i r  

way i n t o  t h e  Not ice  as a r e s u l t  of s e c r e t a r i a l  e r r o r ,  and 

g ran ted  t h e  motion t o  expunge. (A-45:56). I n  a subsequent 

w r i t t e n  Order ,  t h e  t r i a l  judge found, 

That  t h e  words "with pre jud ice"  
were p laced  i n  s a i d  Not ice  of  
Voluntary Dismissa l ,  and t h a t  
s a i d  Not ice  was f i l e d  b e f o r e  
P l a i n t i f f ' s  a t t o r n e y s  had an 
oppor tun i ty  t o  examine t h e  
Not ice ,  through t h e  mis take ,  
inadver tence  o r  excusable  n e g l e c t  
of t h e  s e c r e t a r y  who prepared s a i d  
Not ice ,  and f u r t h e r ,  t h a t  t h e  Court 
has  t h e  a u t h o r i t y  t o  g r a n t  t h e  
motion t o  expunge t h e  two words 
' 'with pre jud ice" ,  . . . . 

The Second D i s t r i c t  Court of Appeal r eve r sed  t h i s  

Order.  Anderson v .  Watson, 475 So.2d 1315 (Fla .2nd DCA 1985) .  

(Appendix). On February 6 ,  1986, t h i s  Court accep ted  j u r i s -  

d i c t i o n  on Watson's p e t i t i o n  f o r  d i s c r e t i o n a r y  review. 

SUMMARY OF ARGUMENT 

The d e c i s i o n  of t h e  Second D i s t r i c t  Court of Appeal 

below, as i n  i t s  d e c i s i o n s  i n  M i l l e r  v .  For tune Insurance 



Co. and United Services Automobile Association v. Johnson, - 
directly and expressly conflicts with decisions of the 

Third and Fourth District Courts of Appeal on the effect of 

an inadvertent dismissal "with prejudice" under F1a.R.Civ.P. 

1.420(a), and on the jurisdiction of a court to grant relief 

from such a dismissal under F1a.R.Civ.P. 1.540. The rea- 

soning of the Second District Court of Appeal in concluding 

that the trial court was without jurisdiction to remedy an 

accidental dismissal "with prejudice", is deficient in a 

variety of ways. 

First, the Second District Court misinterpreted and 

misapplied this court's decision in Randle-Eastern Ambulance 

Service, Inc. v. Vasta. Randle-Eastern created a rule of law 

only for truly voluntary, but tactically ill-conceived, 

dismissals holding that such dismissals could not be set 

aside on the plaintiff's motion. The dismissal in this case, 

however, which the defendant requested, and which was to have 

been without prejudice, was inadvertently filed, as a result 

of secretarial and office error, containing the unintended 

phrase "with prejudice". Randle-Eastern has no application 

to this type of "dismissal" and it was error for the Second 

District Court to justify its reversal of the trial judge's 

expungement of the words "with prejudice" by relying on 

that case. 

The Second District Court decision also failed to 



grant  F1a.R.Civ.P. 1.540 i t s  f u l l  remedial f i e l d  of opera t ion .  

There i s  no e s s e n t i a l  d i f f e rence  between a  d e f a u l t  o r  a  de- 

f a u l t  judgment, and a  d ismissa l  with p re jud ice ;  y e t  t h e  type 

of s e c r e t a r i a l  and o f f i c e  e r r o r  committed i n  t h i s  case which 

rou t ine ly  j u s t i f i e s  r e l i e f  from a d e f a u l t  was h e l d ,  by the  

D i s t r i c t  Court ,  t o  be incapable of supporting s i m i l a r  r e l i e f  

from dismissa l .  The i l l o g i c  of t h i s  d i s t i n c t i o n  should be  

recognized and r e c t i f i e d .  

The Second D i s t r i c t  Court a l s o  indulged i n  t h e  f i c t i o n  

t h a t  Watson's u n i t a r y  n o t i c e  of d i smissa l ,  which he never i n -  

tended t o  f i l e  because it  contained the  inadver tent  words 

"with prejudice",  could be conceptually divided i n t o  a  volun- 

t a r y  i n t e n t i o n a l  component - t h e  ba re  d ismissa l  - and an 

involuntary component, namely, t h e  words "with prejudice".  

Because of i t s  "voluntary" component, s a i d  t h e  D i s t r i c t  Court ,  

t he  t r i a l  judge was without  j u r i s d i c t i o n  t o  remedy, o r  reach 

t h e  admit tedly involuntary and inadver tent  component of t h e  

n o t i c e  of d ismissa l .  Here again ,  t h e  i l l o g i c  of t h e  Second 

D i s t r i c t  Cour t ' s  reasoning should be recognized and e x p l i c i t l y  

r e j e c t e d .  

F1a.R.Civ.P. 1.540 can be i n t e r p r e t e d  so  a s  t o  reach 

inadver tent  language i n  F1a.R.Civ.P. 1 .420(a)  d ismissa ls  by 

construing a  d ismissa l  wi th  pre judice  a s  a  " f i n a l  . . .  
proceeding" under F1a.R.Civ.P. 1 .540(b) .  The f i n a l i t y  of a  

d ismissa l  wi th  p re jud ice  i s  j u s t  a s  g r e a t  a s  t h a t  of a  f i n a l  

order  o r  judgment. 



Finally, the Second District Court erroneously re- 

garded Watson's F1a.R.Civ.P. 1.420(a) dismissal as 

instantaneously divesting the trial court of jurisdiction. 

This construction is at variance with the terms and purposes 

of the Rule. By the terms of the Rule itself, a trial judge 

retains jurisdiction after dismissal at least to award 

costs. Furthermore, the privilege of dismissal was made 

absolute to protect plaintiffs against incursions by the 

court, and by unhappy defendants. The Rule was never in- 

tended to bar a plaintiff from withdrawing an inadvertent or 

erroneous dismissal. 

The District Courts and this court have already 

made a variety of inroads into the "rule" of Randle-Eastern 

that, according to the Second District Court, allegedly bars 

any exercise by a trial judge of post-dismissal jurisdiction. 

The dicta in Randle-Eastern that has so troubled the Second 

District Court, and that has led to such inequitable results 

as Anderson v. Watson, should be disavowed, or clarified. 

The decision of the Second District Court in Anderson v. 

Watson should be quashed. 



ARGUMENT 

THIS COURT'S DECISION IN 
RANDLE-EASTERN V. VASTA 
DOES NOT PRECLUDE A TRIAL 
COURT FROM EXERCISING JURIS- 
DICTION TO DETERMINE WHETHER 
THE WORDS "WITH PREJUDICE" IN 
A NOTICE OF VOLUNTARY DISMIS- 
SAL WERE PLACED IN THE NOTICE 
AS A RESULT OF MISTAKE, 
INADVERTENCE, SURPRISE OR 
EXCUSABLE NEGLECT UNDER 
FLA.R.CIV.P. 1.540. 

The Second District Court of Appeal, citing Randle- 

Eastern Ambulance Service. Inc. v. Vasta. 360 So.2d 68 

(Fla.1968), Miller v. Fortune Insurance Co., 453 So.2d 489 

(Fla.2nd DCA 1984), and United Services Automobile Ass'n v. 

Johnson, 428 So.2d 334 (Fla.2nd DCA 1983), held that, not- 

withstanding the undisputed secretarial error and lapse in 

office procedure in this case, which caused the phrase "with 

prejudice" to be included in the Notice of Voluntary Dismis- 

sal, the mere filing of the notice divested the trial judge 

of jurisdiction to expunge those words from the notice. 

Anderson v. Watson, 475 So.2d 1315 (Fla.2nd DCA 1985). The 

Second District Court's reliance upon Randle-Eastern repre- 

sents an unwarranted expansion of the limited rule in that 

case. 

The Second District Court of 
ADDeal has misanalvzed and mis- 

4 

applied Randle-Eastern, in this 
case. 



In Randle-Eastern, this court held that an inten- 

tional voluntary dismissal divests the trial judge of 

jurisdiction to reinstate the dismissed proceeding. The 

dismissal in Randle-Eas tern, however, was taken by the 

plaintiff's attorney, in open court, in direct response to 

the trial judge's exclusion of evidence that the attorney 

considered critical to his case. Despite the attorney's 

express awareness of a possible statute of limitations prob- 

lem - he actually stated as he dismissed his case: "If the 

statute hasn't run we'll have time to refile" - he heed- 

lessly dismissed, without first checking the limitations 

statute, only to find that the statute had, in fact, run. 

Randle-Eastern Ambulance Service, Inc. v. Vasta, 345 So.2d 1084 

(Fla.3rd DCA 1977). 

The "apparent rigidity" and punitiveness of the loss 

of jurisdiction rule adopted by this court, on the foregoing 

facts, was thought to be justified by the unavoidable harm that 

an irresponsible plaintiff could work on the dismissed de- 

fendant and on the court. That harm took several forms. 

First, while a dismissed defendant could recover his costs, 

the dismissal would still leave him uncompensated for his in- 

convenience, his own attorneys fees, and for the instability in 

his daily affairs caused by never knowing when or if the dis- 

missed action would be reinstated. Secondly, the public would 

suffer loss because of the plaintiff's "precipitous or improvi- 



dent use of judicial resources". Thirdly, the plaintiff's 

unbridled right to a F1a.R.Civ.P. 1.420(a) dismissal endowed 

him with limitless power to "block action favorable to a de- 

fendant which the trial judge might be disposed to approve". 

Finally, the rule was premised upon the policy of the law not 

to relieve counsel from the unintended consequences of their 

"volitional" acts and "tactical" decisions. Randle-Eastern, 

supra, 360 So.2d at 68-69. 

None of these justifications for the rule in Randle- 

Eastern are applicab.le to the present case. Here, as the 

trial judge found, the words "with prejudice" appeared in the 

Notice of Dismissal as a result of secretarial and office 

error and inadvertence, and not as a result of an attorney's 

tactical or volitional choice. The dismissal was not filed 

out of a desire to block pending judicial action that might 

be beneficial to the defendant, since the trial had not yet 

begun. In the present case, in fact, it was the defendant 

who perceived a voluntary dismissal to be in his best in- 

terests and actively pressed the plaintiff for that pro- 

cedural benefit. The defendant, although faced with the 

possibility that the dismissed lawsuit could be refiled 

against him if his trial testimony contradicted his deposi- 

tion, decided that he would rather risk testifying as a wit- 

ness, than remain in the case as a party subject to 

compensatory and punitive damages. Thus, neither of the 



players in the policy justification scenarios of Randle- 

Eastern - the unwilling, out-maneuvered and victimized 

defendant, and the scheming, exploitative and manipulative 

plaintiff - is present here. 
In concluding that the trial judge had no juris- 

diction to strike the words "with prejudice" in the present 

case, the Second District Court relied not only upon Randle- 

Eastern, but upon its earlier opinions in Miller v. Fortune 

Insurance Co., supra, and United Services Automobile Ass'n. 

v. Johnson, supra. In Miller, a case virtually identical to 

the present one, a secretary had inadvertently added the 

words "with prejudice" to a notice of voluntary dismissal. 

The trial judge refused to delete the words. The District 

Court denied certiorari under the authority of Randle-Eastern, 

thereby approving the action of the trial judge. 

United Services Automobile Ass'n. v. Johnson, supra, 

the second case on which the court below relied, also involved 

a situation in which a party who should have been kept in 

the case was inadvertently dismissed as a result of inadvertence 

and mistake in the office of the plaintiff's attorney. The 

trial judge had set aside the dismissal, but the Second 

District Court reversed, holding that the dismissal deprived 

the trial judge of all remedial jurisdiction under F1a.R.Civ.P. 

1.540. 

Three opinions of the Fourth District Court of Appeal, 



McKibbin v .  Fujarek,  385 So.2d 724 (F la .4 th  DCA 1980), 

Shampaine I n d u s t r i e s ,  Inc .  v .  South Broward Hospi tal  

D i s t r i c t ,  411 So.2d 364 (Fla .4 th  DCA 1982), and Bender v .  

F i r s t  F i d e l i t y  Savings & Loan Ass 'n .  of Winter Park,  463 

So.2d 445 (F la .4 th  DCA 1985), expressly and d i r e c t l y  con- 

f l i c t  with Mi l l e r  v .  Fortune Insurance Co., United Services  

Automobile Ass 'n .  v .  Johnson, and Anderson v .  Watson, on 

t h e  i s s u e  of t h e  j u r i s d i c t i o n  of a  t r i a l  judge t o  s t r i k e  

the  words "with prejudice" from a  d ismissa l  under F1a.R.Civ.P. 

1 .420(a ) .  

McKibbin v .  Fujarek r e j e c t e d  t h e  idea  t h a t  a  t r i a l  

judge had no j u r i s d i c t i o n  t o  s t r i k e  t h e  words "with prejudice" 

from a  n o t i c e  of d ismissa l .  Although t h e  words "with prejudice" 

were found t o  be words of substance t h a t  could no t  be de le ted  

a s  simple c l e r i c a l  e r r o r s  under F1a.R.Civ.P. 1 .540(a ) ,  - t h e  

D i s t r i c t  Court concluded t h a t ,  i f  t h e  appearance of those words 

i n  t h e  n o t i c e  was a s  a  r e s u l t  of "mistake, inadvertence,  o r  ex- 

cusable  neglect" ,  they could be expunged under F1a.R.Civ.P. 

1.540 (b) - . 

I n  Shampaine, a s  i n  the  present  case and M i l l e r ,  t h e  

words "with prejudice" found t h e i r  way i n t o  a  n o t i c e  of volun- 

t a r y  d ismissa l  a s  a  r e s u l t  of s e c r e t a r i a l  e r r o r .  The D i s t r i c t  

Court c i t e d  McKibbin f o r  the  pd inc ip le  t h a t  t h e  i s s u e  was n o t  

one of j u r i s d i c t i o n  under ~andle-  as tern, bu t  of t h e  a p p l i -  

c a b i l i t y  of F1a.R.Civ.P. 1.540. Where a  t r i a l  judge f i n d s  

t h a t  t h e  words "with prejudice" a r e  a  consequence of secre-  



tarial error, and not of an attorney's volitional, tactical 

or strategic choice, the court held, the rule in Randle- 

Eastern is not implicated: 

In the present case appellee's 
voluntary dismissal with 
rejudice was found b y h e  trial 

Eourt on evidence virtually un- 
disputed, to have been entered 
as the result of secretarial 
error, not attorney miscalcu- 
lation. In our view a dismissal 
with prejudice found to have 
been entered as the result of 
secretarial error is simply not a 
"volitional dismissal" as we under- 
stand the term, and we do not 
believe it was the intention of 
the Randle court to hold that 
trial courts are divested of juris- 
diction to grant relief in such 
situations. 

Id. at 367. Shampaine then went further and held that any - 

voluntary dismissal, whether with or without prejudice, could 

be stricken under F1a.R.Civ.P. 1.540(b), if the circumstances 

underlying its drafting or filing reflected the type of mis- 

take, inadvertence, or excusable neglect contemplated by that 

remedial Rule. 

In Bender v. First Fidelity Savings & Loan Ass'n. of 

Winter Park, the Fourth District, citing Shampaine, again 

approved a trial court order which allowed the plaintiff, for 

reasons not expressed in the opinion, to amend its notice of 

voluntary dismissal to change "with" to "without" prejudice. 

The Third District Court of Appeal, in Atlantic 



Associa tes ,  Inc.  v .  Laduzinski,  428 So.2d 767 (Fla .3rd  DCA 

1963), has a l l i e d  i t s e l f  squarely with t h e  Fourth D i s t r i c t  

Court. That dec is ion  affirmed an order  expunging t h e  term 

"with prejudice" from a n o t i c e  of voluntary d ismissa l  f o l -  

lowing a  f inding  by t h e  t r i a l  judge, under F1a.R. Civ.P. 

1 .540(b) ,  t h a t  t h e  term had been placed i n  t h e  n o t i c e  as  

t h e  r e s u l t  of inadvertence and e r r o r .  The Third D i s t r i c t ,  

c i t i n g  Shampaine and McKibbin, s t a t e d :  

Appellee he re  i s  n o t  asking t h e  
t r i a l  cour t  t o  r e i n s t a t e  h i s  
cause of a c t i o n  a f t e r  taking a  
voluntary d ismissa l .  Rather ,  he 
i s  asking t h a t  language inad- 
v e r t e n t l y  included i n  t h e  voluntary 
d ismissa l  be expunged. Thus, i t  i s  
not  necessary t o  reach t h e  j u r i s -  
d i c t i o n a l  i s s u e s  r a i s e d  i n  Randle- 
Eastern . . . .  Since Rule 1.540-s 
a  cour t  t o  c o r r e c t  mistakes and 
e r r o r s  a t  any time, Rule 1.540 may 
be used t o  a f fo rd  r e l i e f  t o  a l l  
l i t i g a n t s  who can demonstrate t h e  
exis tence  of the  grounds se t  out  i n  
the  Rule. 

Id .  a t  768. - 

It i s  thus c l e a r  t h a t  t h e  opinions of the  Second 

D i s t r i c t  Court of Appeal on t h e  au thor i ty  and j u r i s d i c t i o n  

of a  cour t  t o  s t r i k e  the  words "with prejudice" from a n o t i c e  

of voluntary d ismissa l  a r e  i n  d i r e c t  and express c o n f l i c t  

with the  opinions of t h e  Third and Fourth D i s t r i c t  Courts on 



that same issue. 2 '  The Third and Fourth District Courts' 

common sense approach to the jurisdiction of a trial court 

following a voluntary dismissal, however, represents the 

only practical accormnodation of the narrow rule in Randle- 

Eastern, the broad remedial purposes of Fla. R. Civ.P. 

and the unfettered right of dismissal granted to a plain- 

tiff under F1a.R.Civ.P. 1.420(a)(l). 

Without looking any further than the facts in Randle- 

Eastern, that case may be distinguished from Anderson v. 

Watson as one that did not purport to create a rule of law 

for a truly accidental dismissal. The' Rand1.e'-Eastern court 

had before it a plaintiff's attorney who, at trial, and after 

losing an evidentiary ruling, announced a voluntary dismissal 

knowing that the statute of limitations may have run and that 

he might not be able to refile his complaint. The attorney 

whose sublime indifference to the consequences of his dis- 

missal led to the decision in Randle-Eastern, can hardly be 

compared to the plaintiff's attorneys in this case. Watson's 

attorneys researched the question and, with Anderson's at- 

torney, concluded that a voluntary dismissal would not 

prejudice their case and that the complaint could be refiled. 

- -  

'.~he First District Court of Appeal has chosen to follow the 
Second District Court's interpretation of Randle-Eastern, 
Bryant v. Muldrow, 446 So.2d 228 (Fla.lst DCA 1984). 



Watson's a t to rneys  d id  not  in tend t h e i r  d ismissa l  t o  contain 

t h e  words "with prejudice".  They d id  not  i n s t r u c t  t h e i r  

s e c r e t a r y  t o  add the  words "with prejudice" t o  t h e  Notice;  

t h e i r  s tanding orders  t o  t h e i r  s e c r e t a r i e s  about including 

such language i n  a  n o t i c e  of d ismissa l  were d i r e c t l y  t o  t h e  

cont rary ;  and they expected t o  personal ly  review t h e  Notice 

before  they personal ly  f i l e d  i t .  I n  f a c t ,  o the r  than type 

t h e  Notice themselves, t h e  p l a i n t i f f ' s  a t to rneys  d id  every- 

th ing  they could t o  a s su re  themselves and Anderson's a t to rney ,  

t h a t  t h e  d ismissa l  would be without pre judice  and would no t  

harm t h e i r  case i n  any way. By simply l i m i t i n g  Randle- 

Eas tern  t o  i t s  f a c t s ,  a  r e v e r s a l  of the  D i s t r i c t  Court ' s  de- 

c i s i o n  below i s  unavoidable. 

The Second D i s t r i c t  Court of 
ADDeal has t a i l e d  t o  g ive  

A - 
F1a.R.Civ.P. 1.340 i t s  proper 
e f f e c t  and f i e l d  of opera t ion  
i n  t h i s  case .  

Considering t h e  types of l apses  and omissions t h a t  

F1a.R.Civ.P. 1.540 was designed t o  remedy, the  D i s t r i c t  - 

Cour t ' s  i n t e r p r e t a t i o n  of t h a t  Rule i n  i t s  dec is ion  below i s  

hopeless ly  a t  var iance wi th  the  j u d i c i a l  pol icy  of t h i s  S t a t e .  

F l o r i d a ,  through i t s  cour t s  a t  every l e v e l ,  has generated a  

v a s t  body of law t h a t  expresses a  decided preference f o r  

resolv ing  l e g a l  d i spu tes  on t h e  m e r i t s ,  i n  a d v e r s a r i a l  pro- 

ceedings,  r a t h e r  than by u n i l a t e r a l  mistake,  e r r o r  o r  inad- 

ver tence .  



Nowhere is Florida's public and judicial policy in,: .. 

favor of trials on the merits more clearly reflected than in 

the law of vacating defaults. In that body of law, secre- 

tarial, clerical and office errors which are qualitatively 

indistinguishable from the errors leading to the inclusion 

of the words "with prejudice" in Watson's dismissa1,have been 

invariably held to justify setting aside defaults and default 

judgments under F1a.R.Civ.P. 1.500 and 1.540. See, e.g., 

Sterling Drug, Inc. v. Wright, 342 So.2d 503 (Fla.1977); North 

Shore Hospital v. Barber, 143 So.2d 849 (Fla.1962); Kuehne v. - 
Nagel, Inc., 467 So.2d 457 (Fla.3rd DCA 1985); Somero v. 

Hendry General Hospital, 467 So.2d 1103 (Fla.4th DCA 1985); 

Bland v. Viking Fire Protection, Inc. of S.E., 454 So.2d 763 - 

(Fla.2nd DCA 1984); Florida Aviation Academy v. Charter Air 

C e n t e r , .  , 449 So. 2d 350 (Fla. 1st DCA 1984) ; City National - 

Bank of N. Miami Beach v. Sheridan, Inc.,403 So.2d 502 (Fla. 

4th DCA 1981); Associated Medical Institutions, Inc. v. 

Imperatori, 338 So.2d 74 (Fla.3rd DCA 1976). There is no 

persuasive justification, as the Fourth District observed in 

Shampaine, supra, 411 So.2d at 367, for holding that F1a.R.Civ.P. 

1.540 can reach inadvertent defaults, but not inadvertent dis- 

missals. The distinction is especially illusory in the case of 

a dismissal "with prejudice", which has all the finality of a 

default judgment. 

The Second District Court has also shown that it is not 



entirely comfortable with its repeated assertions that all 

remedial jurisdiction under F1a.R.Civ.P. 1.540 is lost fol- 

lowing a dismissal under F1a.R.Civ.P. 1.420(a). The Second 

District Court has conceded that it might agree with the 

Fourth District Court's opposite conclusions in Shampaine 

in a case where the notice of dismissal, whether with or 

without prejudice, was "mistakenly filed", that is, if the 

plaintiff "did not intend to dismiss at all". Miller, supra, 

453 So.2d at 491. [e.s.] 

The Second District's acknowledgment, in dicta, that 

there might,after all, remain some room for F1a.R.Civ.P. 

1.540 to operate. following an apparently voluntary dismissal 

strongly suggests that the automatic-loss-of-jurisdiction 

theory is simply a semantic exercise and not a substantive 

dispute. Using any reasonable measure of what is "intentional" 

action and what is not, a notice of dismissal that is ac- 

cidentally filed while containing the undesired words "with 

prejudice", is no more an intentionally filed dismissal than a 

dismissal which, in its entirety, was not intended to be filed 

at all. The Second District Court would allow F1a.R.Civ.P. 

1.540 to reach the second type of omission, but not the first. 

Yet every notice of dismissal is a unitary physical document. 

It either expresses in its totality what its authors intended 

it to express, or it does not. If it inadvertently does not, 

and is nevertheless accidentally filed, the most flagrant 



type of l e g a l  f i c t i o n  must be creatbd i n  order  t o  subdivide 
I 

t h e  s i n g l e ,  acc iden ta l ly  f i l e d  docu e n t  i n t o  "voluntary" k 

u t i l i z e d  i n  Randle-Eastern, supra,  45 So.2d a t  1085, and i n  3 

and "involuntary" components. 

The a p p l i c a b i l i t y  of F1a.R.Civ.P. 

objectives t o  the  d ismissa l  i n  t h i s  

t h i s  Court simply acknowledged t h a t  

judice" i s  i n  f a c t  a  " f i n a l  . . . p  

of F l a .  R. Civ. P. 1.540 (b) . I n  

impliedly r e j e c t e d  t h a t  theory whic.1 

Cooper v .  C a r r o l l ,  239 So.2d 511 (F a . 3 r d  DCA 1970). It i s  F 

1.540's  remedial 

ease  would be assured i f  

a  d ismissa l  "with pre- 

roceeding" wi th in  the  meaning 

Randls-Eastern, t h i s  cour t  

t h e  Third D i s t r i c t  had 

s i g n i f i c a n t ,  however, t h a t  both of those cases involved d i s -  

missa ls  without p re jud ice .  

A d ismissa l  without  p r e j u d i  e  i s  q u i t e  d i f f e r e n t  from c 
opera tes  a s  an ad jud ica t ion  on t h e  f e r i t s .  F1a.R.Civ.P. 

a  d ismissa l  wi th  -- pre jud ice .  Only a  

1.420 (a)  (1) . ~ 
dismissa l  with pre judice  

Dismissal of an a c  ion  wi th  
pre judice  i s  a  com l e t e  ad- 
jud ica t ion  of the  ' s sues  
presented by the  p  eadings 
and i s  a  b a r  t o  a  u r t h e r  
a c t i o n  between t h e  1 p a r t i e s .  
An ad jud ica t ion  i n  Eavor of 
t h e  defendants.  b v  cour t  o r  
j u r y ,  can r i s e  no higher  than 
t h i s .  ~ 

Smoot v .  Fox, 340 F. 2d 301, 303 (6 th  C i r .  1964), [ e .  s .  I - 

I f  a  "with prejudice" d ismissa l  "proceeding" thus 



produces as final an adjudicative e fect as an order or 4 
judgment, it should be equally amendble to scrutiny under 

F1a.R.Civ.P. 1.540(b). 

cations, Inc., 104 FRD 

court concluded that an 

even without prejudice, was a "proc eding" under Fed.R.Civ.P. e 
60 (b) , the Federal counterpart to ~lia.~. ~ i v  .P. 1.540 (b) . 

operation in this clase. 

The Second District 
Appeal has failed 
F1a.R.Civ.P. 1.420(a) 
DroDer ei-fect and 

Court of 
to give 

its 
i-ield of 

the consequences of a voluntary disdissal, in addition to its 

The Second District Court of 

shortcomings from a F1a.R.Civ.P. also leads 

to a paradoxical construction of 

The Second District concedes 

Appeal's interpretation of 

voluntary dismissal is "absolute". If a plaintiff has the I 
absolute right, after dismissal, to block every attempt by the 

court or the dismissed defendant to subvert the finality of his 

dismissal, then there is no reason $y he should not have an 

equally absolute right to waive the enefit of the Rule and, I" 
if there has been no detrimental relliance on his dismissal, 

withdraw it so that the proceedings can continue. As a general 

rule, a litigant may waive any const~itutional, statutory, or 



procedural privilege designed for h s personal benefit. Gay t 
v. Whitehurst, 44 So.2d 430, 432 (F a.1950); Fixel v. t 
Clevenger, 285 So.2d 687 (Fla.3rd D A 1973). P: 
1.420(a) was derived, (Crump v. ~ o l b  House Restaurants, Inc., 

Fed.R. Civ. P. 41 (a) (1) , from 

96 So. 2d 215 (Fla. 1957), ) has been interpreted in precisely 

which Florida's Rule 

this way: ~ 
While there is 
that the trial 
less to vacate 
Rule 4l(a) (1) 
by the  lai in tiff [ itation omitted] 
we believe the vur ose of the rule 
is to prevent ihte ference by the 
court, either on i s own motion or 
that of the defend nts, but does 
not proscribe vaca 
plaintiff's 

5 Moore's Federal Practice, 1141.17 , )  at 41-214, n.2. (2nd ed.) 

Florida's Rule 1.420 (a) logically dkmands the same interpre- 

tation. I 

A related concern that has ndoubtedly troubled the 1 
Second District Court of Appeal in nalyzing the effect of a 1 
F1a.R.Civ.P. 1.420(a) dismissal is its belief that if the trial 

court instantaneously loses jurisdiction when the plaintiff 
I 

files a voluntary dismissal, then there can be no post-dismissal 
lag time during which the court coubd assume jurisdiction to 

determine the voluntariness of the ismissal. Nothing in d 
F1a.R.Civ.P. 1.420(a), however, man ates an instantaneous loss d 
of jurisdiction. To the contrary, by authorizing the trial 



court to assess costs following a v luntary dismissal, that 

Rule assumes that the trial court's I' jurisdiction does in fact, 

court, regardless of rule, possesse the inherent power, or 8 

continue. 

Continuing jurisdiction is 1 ot only mandated by the 

jurisdiction, to determine the cont nued existence, or absence, 

of its own jurisdiction. A court m y find the presence or 

express terms of F1a.R.Civ.P. 1.420 

absence of jurisdictional facts, judt as it finds any other 

but it exists as an in- 

facts, and need not accept, without further scrutiny, any I 

herent adjunct of a court's adjudic tive function. Every a 

filing an inadvertent notice of disdissal, disclaims the in- 

tent or contents of his notice, the affected tribunal may de- 

termine, under the foregoing princi les, whether it has been 

effectively, voluntarily and ousted of personal 

jurisdiction. 

party's unilateral declaration that 

has, jurisdiction. See, Sun 1nsurar.ce 

574 (Fla.1958); State ex re1 B.F. 

the court has, or no longer 

Co. v. Boyd, 105 So.2d 

Goodrich Co. v. Trammell, 

140 Fla.500, 192 So.175 (1939). Thqs, when a plaintiff, after 

The Erosion of 
in Randle-Eas 

the Rule 
tern 

The inter-District conflict 

and proper sphere of operation of 

over the purposes, effect, 

F1a.R.Civ.P. 1.420(a) and 



1.540(b), discussed earlier in thi brief, is but one mani- 14 
festation of the legal confusion t at is flowing, unchecked, 4 
from some District Courts' misappl$cations of the rule in 

Randle-Eastern. Another prime exam le is afforded by Piper i 
Aircraft Corp. v. Prescott, 445 ~oj2d 591 (Fla.lst DCA 19841, 

where Randle-Eastern was literally turned on its head and 
I 

cited to bar reinstatement of an adtion dismissed as the 

result of the defendant's "artifice or misrepresentations" 

practiced on the plaintiff! 

As the concurring opinion i Piper Aircraft notes, id. n - 

at 594-596, the District Courts ha e ingeniously fabricated Ji 

case. The opinion cites cases, for example, in which Randle- 

ways of reconciling what they to be Randle-Eastern's 

Eastern has been held not to apply where the plaintiff was 

extensive reach with the equitable 

dropping a party under 1.250, rather than a cause 

of action under Fla. R. a) ; 3 '  where the notice of 

circumstances of each 

dismissal would work a type of fra d on the court, such as by li 
depriving the court of its inherend powers to effectuate its 

I 

I 

errors in the notice of dismissal. 1 

own prior orders; and where F1a.R. iv.P. 1.540(a) would -4- 
authorize relief from "clerical" as opposed to substantive 

3'The dropping of Anderson as a paJty is, in effect, what the 
plaintiff intended to accomplish by 
this case. 

the Notice of Dismissal in 



In Laursen v. Filardo, 468 

1985) , a plaintiff was allowed to 

defendant whom he erroneously had 

new defendants, in the same lawsui 

to continue the trial judge's juri 

dismissal, and sidestep Randle-Eas 

of the trial court approving the i 

lation of dismissal also simultane 

amended complaint attached to the 

An inroad into Randle-Eas te 

by this Court in Wiggins v. Wiggir 

which held, after dismissing as di 

language in Randle-Eas tern, that s 

as fees and not as costs - could E 

court had ostensibly lost jurisdic 

of a notice of voluntary dismissal 

The longer Randle-Eastern - 
this brief, actually contains a ve 

lowed to stand undefined and unclz 

bizarre and procedurally strained 

some District Courts to distinguis 

cision. Randle-Eastern should be 

So. 2d 251 (Fla. 2nd DCA 

iismiss the sole initial 

;ued, and substitute two 

1. The fiction employed 

;diction following the 

:ern, was that the order - 
litial parties ' stipu- 

~usly approved the 

;tipulation. 

m has also been carved 

;, 446 So.2d 1078 (Fla.1984), 

:ta its earlier contrary 

1 award of attorneys fees - 

made even after the trial 

:ion following the filing 

which as argued earlier in 

cy narrow holding - is al- 

cified the more conceptually 

oil1 be the efforts of 

1 or circumvent that de- 

Limited to its facts. 



CONCLUSION 

For the foregoing reasons, the decision of the Second 

District Court of Appeal below expressly and directly con- 

flicts with this court's decision in Randle-Eastern and the 

decisions of the Fourth and Third District Courts of Appeal 

in McKibbin, Shampaine, Atlantic Associates, and Bender. 

The approach of the Third and Fourth District Courts of Appeal 

provides the only logical, and legally defensible way of 

reconciling the rule in Randle-Eastern, and the plaintiff's 

dismissal privilege under F1a.R.Civ.P. 1.420(a) with the 

broad remedial purposes of F1a.R.Civ.P. 1.540. Any dismissal, 

whether with or without prejudice, that satisfies the criteria 

of F1a.R.Civ.P. 1.540, should be subject to expungement on 

the plaintiff's motion. The decisions of the Third and Fourth 

District Courts of Appeal should be approved, and the deci- 

sion of the Second District Court of Appeal, in Anderson v. 

Watson, should be quashed. 
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