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PRELIMINARY STATEMENT - - 

P e t i t i o n e r  was t h e  Appellee and t h e  Defendant and 

Respondent was t h e  Appellant and t h e  prosecut ing a u t h o r i t y  

i n  t h e  Fourth D i s t r i c t  Court of Appeal and i n  t h e  Criminal 

Division of t h e  F i f t e e n t h  J u d i c i a l  C i r c u i t ,  i n  and f o r  Palm 

Beach County, F lo r ida .  

I n  t h i s  b r i e f ,  t h e  p a r t i e s  w i l l  be r e f e r r e d  t o  a s  they 

appear before t h i s  Honorable Court. 

The following symbols w i l l  be used: 

"R" Record on Appeal 

"A" Appendix 

A l l  emphasis i s  suppl ied by Respondent unless  otherwise 

ind ica ted .  



STATEMENT OF THE CASE AND FACTS - 

Respondent, t h e  S t a t e  of  F l o r i d a ,  appealed t o  t h e  

Fourth  D i s t r i c t  Court of  Appeal t h e  Order of t h e  t r i a l  c o u r t  

g r a n t i n g  P e t i t i o n e r ' s  Motion t o  D i s m i s s  and t o  d e c l a r e  t h e  

v i c t i m  incompetent t o  t e s t i f y  a s  a w i tnes s  i n  t h e  P e t i t i o n e r ' s  

t r i a l .  Respondent t imely  f i l e d  i t s  Not ice  of  Appeal and b r i e f s  

were f i l e d .  The D i s t r i c t  Court o f  Appeal e n t e r e d  an Order t o  

Show Cause d i r e c t i n g  Respondent t o  demonstrate t h e  a u t h o r i t y  

upon which t h e  S t a t e  based i t s  r i g h t  t o  appea l  and t o  t h e  

j u r i s d i c t i o n a l  b a s i s  upon which t h e  D i s t r i c t  Court of  Appeal 

cou ld  a c t  on t h e  appea l .  A response  t o  t h i s  Order t o  Show Cause 

was f i l e d  by Respondent, t h e  S t a t e  o f  F l o r i d a ,  c i t i n g  a s  

a u t h o r i t y  F l o r i d a  Rule of Appe l l a t e  Procedure ,  Rule 9 . 1 4 0 ( c ) ( l )  

( A )  and ( B ) .  Respondent a l s o  i n d i c a t e d  t h e  D i s t r i c t  Court 

might t r e a t  t h e  appea l  a s  a p e t i t i o n  f o r  a common law w r i t  of 

c e r t i o r a r i  pursuant  t o  F l o r i d a  Rule of Appel la te  Procedure ,  9.140 

( c ) .  P e t i t i o n e r  responded by a rgu ing  t h a t  t h e  o r d e r  d i smis s ing  

t h e  in format ion  d i d  n o t  c o n s t i t u t e  a s e p a r a t e  o r d e r  suppress ing  

t h e  ev idence ,  even though on t h e  f a c e  of t h e  o r d e r  of d i s m i s s a l  

t h e  t r i a l  c o u r t  h e l d  t h e  v i c t i m  incompetent t o  t e s t i f y  i n  t h e  

c a s e .  F u r t h e r ,  P e t i t i o n e r  responded t h a t  t h i s  f i n d i n g  w a s  n o t  

appea l ab l e  under F l o r i d a  Rule of Appel la te  Procedure ,  Rule 9.140 

( c ) ( l ) ( B ) .  P e t i t i o n e r  f u r t h e r  responded t h a t  t h e  D i s t r i c t  Court 

should n o t  g r a n t  common law c e r t i o r a r i .  



a I n  i t s  opinion,  t h e  D i s t r i c t  Court t r e a t e d  t h e  

Respondent's Notice of Appeal a s  a  p e t i t i o n  f o r  w r i t  of c e r t i o r a r i  

from a  t r i a l  cour t  p r e t r i a l  order  holding t h e  v ic t im incompetent 

t o  t e s t i f y  a t  t r i a l .  ( P e t i t i o n e r ' s  B r i e f ,  A - 1 ) .  The D i s t r i c t  

Court granted the  w r i t  of c e r t i o r a r i  and he ld  t h a t  the  t r i a l  

c o u r t ' s  f ind ing  t h a t  t h e  v ic t im was incompetent was unsupported 

by competent s u b s t a n t i a l  evidence. ( A - 1 ) .  

P e t i t i o n e r  moved f o r  rehear ing  on t h e  b a s i s  of t h i s  

Cour t ' s  dec is ions  i n  - S t a t e  v.  G.P., 10 F.L.W. 469 (F la .  August 

30, 1985) ,  and S t a t e  v .  C . C . ,  10 F.L.W. 435 (F la .  August 29, 1985).  

Respondent r e p l i e d  t h a t  t h i s  Court c l e a r l y  ind ica ted  i n  both of 

the  above opin ions ,  t h a t  t h e  cases  turned on t h e  i s s u e  of whether 

the  S t a t e  i s  provided an appeal by s t a t u t e ,  which the  S t a t e  was 

n o t  provided i n  those cases .  The D i s t r i c t  Court denied P e t i t i o n e r ' s  

Motion f o r  Rehearing. (A-2). P e t i t i o n e r  t h e r e a f t e r  f i l e d  t h e  

i n s t a n t  cause i n  t h i s  Honorable Court. 

The v ic t im was a  n ine  year  o ld  g i r l  s t ay ing  wi th  he r  younger 

bro ther  and s i s t e r  a t  the  home of h e r  grandmother. P e t i t i o n e r  

was a  f r i e n d  of t h e  family who a l s o  was spending t h e  n i g h t  a t  

the  grandmother's res idence .  During t h e  evening, P e t i t i o n e r ,  who 

had been s leeping  on a  couch across  from t h e  bed on which t h e  

v ic t im and he r  bro ther  and s i s t e r  were s l eep ing ,  approached t h e  

v ic t im,  unclothed h e r ,  sucked on her  b r e a s t s , p u t  h i s  f i n g e r s  

i n s i d e  he r  vagina and h i s  penis  up aga ins t  h e r  body. The grand- 

mother had been ou t  of t h e  house f o r  approximately h a l f  an hour 

and when she re turned  she saw t h e  v i c t i m ' s  p a n t i e s  on t h e  f l o o r  

next  t o  h e r  bed. The v ic t im t o l d  her  grandmother t h a t  P e t i t i o n e r  

h 
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had taken her  p a n t i e s  o f f  of her  and molested h e r .  The 

v ic t im l a t e r  demonstrated what had happened t o  po l i ce  using two 

anatomically c o r r e c t  d o l l s .  The v ic t im was subjected t o  two 

depos i t ions ,  and f i n a l l y ,  a t  a t h i r d  hearing before t h e  t r i a l  

cour t  on November 14 ,  1983, t h e  t r i a l  cour t  judge declared the  

v ic t im incompetent t o  t e s t i f y  based upon her  numerous "no responses." 



POINT INVOLVED 

WHETHER THIS COURT HAS ANY 
JURISDICTION AS THE DECISION 
OF THE FOURTH DISTRICT COURT 
OF APPEAL IS NOT IN CONFLICT 
WITH ANY DECISION OF THIS 
HONORABLE COURT? 

SUMMARY OF THE ARGUMENT 

There is a statutory right of appeal available to 

Respondent in the instant case pursuant to Florida Statute $924.07. 

Consequently, this case is clearly distinguishable from Jones 

v. State, 10 F.L.W. 565 (Fla. October 17, 1985); State v. G.P., 

10 F.L.W. 469 (Fla. August 30, 1985); and State v. C.C., 10 F.L.W. 

435 (Fla. August 29, 1985), in which cases the State did not possess 

a statutory or other cognizable right to appeal. There is, there- 

fore, no basis for Petitioner's claim that the decision of the 

Fourth District Court of Appeal, below, is in conflict with 

decisions of this Honorable Court. 



ARGUMENT 

T H I S  COURT HAS NO J U R I S D I C T I O N  
AS THE D E C I S I O N  OF THE FOURTH 
DISTRICT COURT OF APPEAL I S  NOT 
I N  CONFLICT WITH ANY D E C I S I O N  
OF THIS HONORABLE COURT. 

The th ree  cases which Pe t i t i one r  c i t e s  as  the main 

bases f o r  h i s  claim of con f l i c t  involve s i t ua t i ons  where the 

S t a t e  did not possess a  s t a tu to ry  or  other  cognizable r i g h t  

t o  appeal.  Jones v. S t a t e ,  1 0  F.L.W. 565 (Fla .  ~ c t o b e r  1 7 ,  1985); 

S ta te  v .  G . P . ,  1 0  F.L.W. 469 (Fla .  August 30, 1985); and S ta te  

v .  C.C., 1 0  F.L.W. 435 (Fla.  August 29, 1985). In the  i n s t a n t  

case ,  Respondent possessed a  s t a tu to ry  r i g h t  of appeal pursuant 

t o  Florida S t a tu t e  5924.07(1) and $924.07(8). As has been of ten  

c i t e d  by t h i s  Court, the  S ta te  may, pursuant t o  these sec t ions ,  

appeal from an order dismissing an indictment or information 

and a l l  other  p r e t r i a l  orders  (such as  p r e t r i a l  orders  f inding 

the  vict im incompetent t o  t e s t i f y ) .  For t h i s  reason, Respondent 

submits t ha t  the  th ree  cases r e l i e d  upon by Pe t i t i one r  a r e  

c l ea r ly  d is t inguishable .  In both S t a t e  v.  G.P.  and S t a t e  v .  C . C . ,  

t h i s  Court held t h a t  Chapter 39 of the Florida S t a t u t e s ,  dealing 

with juvenile  proceedings, did not provide f o r  an appeal by 

the  S t a t e  of Florida and the re fore ,  Chapter 39 being a  purely 

s t a tu to ry  c rea t ion ,  a  common law p e t i t i o n  fo r  w r i t  of c e r t i o r a r i  

would not be permitted t o  af ford  the S t a t e  an appeal where the  

Legis la ture  did not  intend one t o  e x i s t .  In Jones v .  S t a t e ,  

t h i s  Court s imi la r ly  quashed the D i s t r i c t  Court 's  opinion 



and dismissed the petition for writ of certiorari where the 

District Court found no appeal available to the State but treated 

the appeal as a petition for writ of certiorari. Thus, all 

three of these cases are predicated upon the non-existence of 

a right to appeal on the part of the State. 

Respondent suggests that the District Court may have 

chosen to consider the State's Notice of Appeal as a petition 

for writ of certiorari unnecessarily. Nevertheless, the common- 

law writ of certiorari is within the jurisdiction of the District 

Courts of Appeal and issuable in the Appellate Court's discretion 

under circumstances when there is no right of appeal. Of course, 

the lack of availability of an appeal or other remedy is normally 

one of the prerequisites to the issuance of the writ. Only when 

there is no other adequate remedy available should the question 

of seeking or providing certiorari review arise. Respondent 

contends that it was entitled to appellate review of the trial 

court's order suppressing the victim's testimony and dismissing 

the information. However, the District Court of Appeal elected 

to treat Respondent's Notice of Appeal as a petition for writ of 

certiorari even though in Respondent's belief this writ was 

unnecessary as, as was stated before, the State did have a right 

to appeal pursuant to statute. 

This Court's "conflict" jurisdiction under Article V, 

Section 3(b)(3), Florida Constitution (1980) and F1a.R.App.P. 

9.030(a)(Z)(iv) is not available in this case because there is 

neither (1) the announcement of a rule of law which conflicts 



with a r u l e  previously-announced by t h i s  Court o r  another 

D i s t r i c t  Court, nor (2)  t h e  app l i ca t ion  of a r u l e  of law t o  

produce a d i f f e r e n t  r e s u l t  i n  a case  which involves s u b s t a n t i a l l y  

t h e  same f a c t s  a s  another case .  Cf. Mancini v .  S t a t e ,  312 So.2d - 

32, 733 (Fla .  1975).  

In  a response t o  P e t i t i o n e r ' s  suggestion t h a t  the  dec is ion  

of t h e  Fourth D i s t r i c t  Court of Appeal c o n f l i c t s  with Combs v .  

S t a t e ,  436 So.2d 93 (F la .  1983) ,  holding t h a t  c e r t i o r a r i  may be 

appl ied  only where t h e r e  i s  a "departure  from t h e  e s s e n t i a l  

requirements of law," Respondent submits t h a t  the  proper reading 

of t h e  complete opinion i n  Combs shows t h a t  t h i s  Court found 

"the phrase 'depar ture  from t h e  e s s e n t i a l  requirements of law' 

should n o t  be narrowly construed so a s  t o  apply only t o  v i o l a t i o n s  

which e f f e c t i v e l y  deny a p p e l l a t e  review o r  which p e r t a i n  t o  t h e  

r e g u l a r i t y  of procedure." Supra a t  95. This Court he ld  t h a t  a 

D i s t r i c t  Court should no t  be a s  concerned wi th  t h e  mere exis tence  

of l e g a l  e r r o r  a s  much a s  with t h e  ser iousness  of t h e  e r r o r .  I n  

t h e  t r i a l  cour t  below t h e r e  was a v i o l a t i o n  of a c l e a r l y  e s t ab l i shed  

p r i n c i p l e  of law r e s u l t i n g  i n  a miscar r iage  of j u s t i c e .  The 

D i s t r i c t  Court recognized t h i s  i n  c i t i n g  t o  Kael in v .  S t a t e ,  410 

So.2d 1355 (F la .  4th DCA 1982) ,  a s i m i l a r  type of case involving 

a sexual  b a t t e r y  v ic t im with language a b i l i t i e s  of a s i x  t o  e i g h t  

year  o ld  c h i l d .  Respondent the re fo re  submits t h a t  t h e r e  i s  

c l e a r l y  no c o n f l i c t  between t h e  D i s t r i c t  Cour t ' s  opinion below 

and t h i s  Cour t ' s  opinion i n  Combs v.  S t a t e .  



F i n a l l y ,  when viewed i n  l i g h t  of Kaelin,  supra ,  t h e  

t r i a l  cour t  committed a "manifest abuse of d i s c r e t i o n . "  

Respondent submits t h a t  t h e  D i s t r i c t  Court was f u l l y  j u s t i f i e d  

i n  poin t ing  out  t h a t  the  t r i a l  c o u r t ' s  f inding  t h a t  the  v ic t im 

was incompetent t o  t e s t i f y  was unsupported by compentent sub- 

s t a n t i a l  evidence. A s  t he  record  i n d i c a t e s ,  cont rary  t o  

Appel lant ' s  content ions ,  the  v ic t im did present  a coherent and 

completely understandable desc r ip t ion  of the  sexual b a t t e r y  

committed by P e t i t i o n e r .  It was only when t r i a l  defense counsel 

propounded numerous i r r e l e v a n t  ques t ions  t o  t h e  n ine  year o ld  

v ic t im t h a t  the  "no responses" mul t ip l i ed .  Respondent acknowledges 

t h a t  the  s tandard of abuse of d i s c r e t i o n  i s  a d i f f i c u l t  one, how- 

ever ,  under t h e  circumstances of the  i n s t a n t  case ,  Respondent 

submits t h e r e  was an abuse of d i s c r e t i o n .  To permit t h e  t r i a l  

c o u r t ' s  order  t o  s tand would work a c r u e l  i rony permi t t ing  an 

a l leged  p e r p e r t r a t o r  of a crime t o  escape from a t r i a l  on t h e  

charge due t o  t h e  very trauma pe rpe r t r a t ed  on the  v ic t im.  The 

v i c t i m ' s  responses during he r  depos i t ions  demonstrated t h a t  she 

was capable of responding adequately.  The t r i a l  c o u r t ' s  order  

took away t h e  opportuni ty t o  c a l l  t he  v ic t im a s  a witness  a t  

t r i a l  where she may have become more a r t i c u l a t e .  



CONCLUSION 

This Honorable Court should dec l ine  t o  g ran t  t h e  w r i t  

of c e r t i o r a r i  a s  t h e r e  i s  no b a s i s  f o r  t h i s  Court t o  a s s e r t  

d i sc re t ionary  j u r i s d i c t i o n  because t h e r e  i s  no express  and 

d i r e c t  c o n f l i c t  with a  dec is ion  of another D i s t r i c t  Court of 

Appeal o r  of t h i s  Supreme Court on t h e  same quest ion of law. 
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