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PRELIMINARY STATEMENT 

P e t i t i o n e r  w a s  t h e  A p p e l l e e  i n  t h e  c o u r t  b e l o w  a n d  t h e  

d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  R e s p o n d e n t  w a s  t h e  A p p e l l a n t  i n  

t h e  c o u r t  b e l o w  a n d  t h e  p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t .  A c o p y  

o f  t h e  d i s t r i c t  c o u r t  o p i n i o n  i s  a t t a c h e d  t o  t h i s  b r i e f  a n d  

d e s i g n a t e d  ( A p p e n d i x  I ) .  

The  f o l l o w i n g  s y m b o l s  w i l l  b e  u s e d :  

l1 R Record  o n  A p p e a l .  



STATEMENT OF THE CASE AND FACTS 

( L i m i t e d  t o  t h e  i s s u e s  b e f o r e  t h e  C o u r t )  

On March 31 ,  1983,  P e t i t i o n e r ,  J O H N  M. McINTOSH, was cha rged  

b y  i n f o r m a t i o n  w i t h  commi t t i ng  a  lewd a s s a u l t  upon a  c h i l d  unde r  

t h e  a g e  o f  1 4  y e a r s ,  a  s econd  d e g r e e  f e l o n y  unde r  S800.04, - F l a .  

S t a t .  ( 1 9 8 3 ) .  The v i c t i m  o f  t h e  a l l e g e d  a s s a u l t  was - 
( h e r e i n a f t e r  r e f e r r e d  t o  a s  "="). 

A d e p o s i t i o n  o f  was  t a k e n  o n  May 1 8 ,  1 9 8 3  ( R l - 2 9 ) .  

d i d  n o t  r e spond  t o  a p p r o x i m a t e l y  f o r t y  ( 4 0 )  q u e s t i o n s  a s k e d  

o f  h e r .  She c o u l d  e s s e n t i a l l y  o n l y  g i v e  "yes"  or "no" r e s p o n s e s  

t o  l e a d i n q  q u e s t i o n s .  

On May 2 6 ,  1983 ,  P e t i t i o n e r  f i l e d  a  mot ion  e x c l u d e  a s  

a  w i t n e s s  due  t o  h e r  u n r e s p o n s i v e n e s s  a t  t h e  May 1 8  d e p o s i t i o n  

a l l e g i n g  t h a t  t h e  P e t i t i o n e r  would  b e  d e p r i v e d  of h i s  r i q h t  t o  

e f f e c t i v e  c r o s s - e x a m i n a t i o n  i f  s h e  was  a l l o w e d  t o  t e s t i f y  a t  

t r i a l  (R164) .  

S e v e r a l  h e a r i n g s  were h e l d  on  t h a t  mo t ion ,  t h e  f i r s t  b e i n g  

o n  June  9 ,  1983  (R47-75).  The p r o s e c u t o r  a r g u e d  t h a t  h a d  

b e e n  a b l e  t o  g i v e  a  t e n  p a g e  s t a t e m e n t  o n  t h e  n i g h t  o f  t h e  

i n c i d e n t  ( R 6 0 ) .  The p r o s e c u t o r  a l s o  a d m i t t e d  t h a t  ' S  

s t a t e m e n t  t o  t h e  p o l i c e  c o n s i s t e d  o f  a n s w e r s  t o  q u e s t i o n s  by  

p o l i c e  o f f i c e r s  ( r a t h e r  t h a n  a  n a r r a t i v e ) ,  some o f  w h i c h  w e r e  

" v e r y  l e a d i n g  i n  n a t u r e "  ( R 6 0 ) .  T h e  t r i a l  j u d g e  s t a t e d  t h a t  

s h o u l d  n o t  r e p e a t  wha t  someone  c o a c h e s  h e r  t o  s a y  ( R 5 9 ) .  

T h e  p r o s e c u t i o n  s t a t e d  t h a t  h e  had qone o v e r  h e r  t e s t i m o n y  w i t h  

h e r  p r i o r  t o  t h e  h e a r i n g  and t h a t  he  had e x t e n s i v e  t a l k s  w i t h  h e r  

( R 6 3 ) .  The h e a r i n g  conc luded  w i t h o u t  a  r u l i n g  on t h e  mo t ion .  



A s e c o n d  h e a r i n g  was h e l d  o n  S e p t e m b e r  22,  1983  (R76-94).  

Again,  t h e  mot ion  t o  e x c l u d e  I s  t e s t i m o n y  was  a r g u e d .  T h e  

t r i a l  j u d g e  i n d i c a t e d  t h a t  h e  c o u l d  n o t  r u l e  o n  t h e  m o t i o n  

w i t h o u t  o b s e r v i n g  t h e  w i t n e s s  ( R 8 1 )  . The p r o s e c u t o r  i n d i c a t e d  

t h a t  h e  was q o i n g  t o  u s e  a n a t o m i c a l l y  c o r r e c t  d o l l s  t o  a i d  

' s  t e s t i m o n y  (R88) .  Defense  c o u n s e l  r e q u e s t e d  t h a t  s h e  b e  

a l l o w e d  t o  u s e  d o l l s  i n  a n o t h e r  d e p o s i t i o n  o f  t o  see how 

s h e  would t e s t i f y  (R89) .  The t r i a l  c o u r t  r u l e d  t h a t  t h e  d e f e n s e  

s h o u l d  b e  g i v e n  s u c h  an  o p p o r t u n i t y  and  d e n i e d  t h e  m o t i o n  t o  

e x c l u d e  t h e  w i t n e s s  pend ing  t h e  new d e p o s i t i o n  (R89-92) .  

A d e p o s i t i o n  o f  t o o k  p l a c e  on  O c t o b e r  1 3 ,  1 9 8 3  

(R33-46) .  Again,  s h e  was u n a b l e  t o  a n s w e r  n u m e r o u s  q u e s t i o n s ,  

a n d  w h a t  r e s p o n s e s  s h e  d i d  make were e s s e n t i a l l y  "yes"  o r  "no" 

answers  t o  l e a d i n g  q u e s t i o n s .  

A t h i r d  h e a r i n g  was h e l d  on  November 1 4 ,  1983 ,  t h e  p roposed  

day  o f  t r i a l .  The t r i a l  c o u r t  i n d i c a t e d  t h a t  h e  would  h a v e  t o  

h e a r  a  p r o f f e r  o f  I s  t e s t i m o n y  b e f o r e  r u l i n q  on  h e r  compe- 

t e n c y  and l e t t i n g  h e r  t e s t i m o n y  g o  b e f o r e  t h e  j u r y  ( R 9 5 - 9 6 ) .  A 

j u r y  was p i c k e d  b e f o r e  t h e  p r o f f e r ,  b u t  was  n o t  s w o r n  (R98-  

9 9 , 1 3 0 ) .  

D u r i n g  t h e  p r o f f e r ,  f a i l e d  t o  r e spond  t o  e i q h t y  ( 8 0 )  

q u e s t i o n s  ( R 1 0 4 - 1 2 3 ) .  On d i r e c t  e x a m i n a t i o n  by t h e  p r o s e c u t o r ,  

s h e  would n o t  r e s p o n d  t o  q u e s t i o n s  c o n c e r n i n g :  (1) W h e t h e r  s h e  

saw J o h n  M c I n t o s h  i n  t h e  c o u r t r o o m  (R106 ,107) ;  ( 2 )  Whether s h e  

remembered what happened (R113) ;  ( 3 )  What John  McIntosh was d o i n q  

p r i o r  t o  t h e  a l l e g e d  i n c i d e n t  ( R 1 1 3 ) ;  ( 4 )  What J o h n  McIntosh s a i d  

t o  h e r  (R109) ;  ( 5 )  What s h e  s a i d  t o  him (R109 ,113) ;  ( 6 )  Where s h e  



was p o i n t i n g  t o  o n  t h e  a n a t o m i c a l  d o l l  ( R 1 0 9 ) ;  ( 7 )  Where J o h n  

M c I n t o s h  h a d  t o u c h e d  h e r  ( R 1 0 9 ) ;  ( 8 )  Wha t  J o h n  M c I n t o s h  s a i d  

a f t e r  t h e  i n c i d e n t  ( R 1 1 1 ) ;  ( 9 )  W h a t  s h e  t o l d  h e r  g r a n d m o t h e r  

a f t e r  t h e  a l l e g e d  i n c i d e n t  ( R 1 1 1 )  ; ( 1 0 )  When J o h n  M c I n t o s h  h a d  

d o n e  t h i n g s  ( R 1 1 2 ) ;  (11) When h e r  g r a n d m o t h e r  h a d  r e t u r n e d  

( R 1 1 3 ) ;  a n d  ( 1 2 )  W h e t h e r  J o h n  M c I n t o s h  h a d  q i v e n  h e r  a d o l l a r  

b i l l  a f t e r  t h e  a l l e g e d  i n c i d e n t  ( R 1 1 4 ) .  d i d  r e s p o n d  t o  a 

f e w  q u e s t i o n s .  r e s p o n d e d  " y e s "  t o  t h e  q u e s t i o n  w h e t h e r  

J o h n  was a f r i e n d  of h e r  a u n t  ( R 1 0 6 ) .  S h e  r e s p o n d e d  " J o h n "  when 

s h e  was a s k e d  who t o o k  h e r  p a n t i e s  o f f  ( R 1 0 9 ) ,  s h e  p o i n t e d  t o  t h e  

f e m a l e  d o l l  w h e n  a s k e d  w h e r e  J o h n  h a d  t o u c h e d  h e r  ( R 1 0 9 )  ( a n d  

t h e n  r e f u s e d  t o  a n s w e r  q u e s t i o n s  c o n c e r n i n g  w h e r e  e l s e  h e  h a d  

t o u c h e d  h e r  o r  t o  e x p l a i n  w h e r e  s h e  was p o i n t i n g  t o )  ( R 1 0 9 - 1 1 0 ) ,  

a n d  s h e  r e s p o n d e d  " b e f o r e  a n d  a f t e r "  when a s k e d  w h e t h e r  J o h n  h a d  

s t a r t e d  d o i n g  t h e s e  t h i n q s  b e f o r e  or a f t e r  h e r  q r a n d m o t h e r  l e f t  

( r e f e r r i n g  t o  h i m  o f f e r i n g  h e r  a d o l l a r  b i l l )  ( R 1 1 2 ) .  - 
f a i l e d  t o  r e s p o n d  t o  t h e  v a s t  m a j o r i t y  o f  q u e s t i o n s  d u r i n g  

c r o s s - e x a m i n a t i o n  ( R 1 1 4 - 1 2 2 ) ,  i n c l u d i n g  q u e s t i o n s  a b o u t  t h e  

i n c i d e n t  a n d  t h e  d i f f e r e n c e  t e l l i n g  t h e  t r u t h  a n d  t e l l i n g  l i e s  

( R 1 2 1 ) .  

A f t e r  t h e  p r o f f e r ,  t h e  t r i a l  c o u r t  r e c o g n i z e d  t h a t  = 
would  n o t  a n s w e r  q u e s t i o n s  a d d r e s s e d  t o  h e r  ( R 1 2 7 ) .  T h e  t r i a l  

c o u r t  f e l t  t h a t  P e t i t i o n e r  w o u l d  b e  p r e j u d i c e d ,  a n d  u n a b l e  t o  

p r o p e r l y  d e f e n d  h i m s e l f ,  when  c o n f r o n t e d  w i t h  t h e  u n r e s p o n s i v e  

w i t n e s s  ( R 1 2 7 ) .  The  t r i a l  c o u r t  a l so  n o t e d  t h a t  would  n o t  



e v e n  l o o k  a t  him n o r  c o m m u n i c a t e ,  when h e  t r i e d  t o  g e t  h e r  t o  

t a l k  ( R 1 2 8 - 1 2 9 ) .  F i n a l l y ,  t h e  t r i a l  c o u r t  d e c l a r e d  - 
i ncompe ten t  t o  t e s t i f y :  

T H E  COURT:  I f  you  c a n  t e l l  - w e l l  you c a n n o t  
do  t h a t .  I d o n ' t  s u p p o s e  b e c a u s e  -- I h a t e  t o  
d o  i t  b u t  t h a t ' s  w h a t  I h a v e  t o  d o .  I t ' s  
s o m e t h i n g  I r a t h e r  l e a v e  i n  t h e  h a n d s  o f  t h e  
j u r y  b u t  I d o n ' t  f e e l  I c a n  d o  t h a t  and  s t i l l  
l i v e  w i t h  myse l f  o n  t h e  t h i n g .  I am g o i n g  t o  
d e c l a r e  h e r  i ncompe ten t .  

T h e r e a f t e r ,  t h e  p r o s e c u t o r  s t a t e d  t h a t  t h e  s t a t e  c o u l d  n o t  

p r o c e e d  w i t h  t h e  c a s e  w i t h o u t  ' s  t e s t i m o n y  (R130 ,132) ,  b u t  

made i t  c l e a r  t h a t  t h e  s t a t e  was n o t  a b a n d o n i n g  p r o s e c u t i o n  

( R 1 3 2 ) .  The  p r o s e c u t o r  r e q u e s t e d  t h e  t r i a l  c o u r t  t o  e n t e r  a  

w r i t t e n  o r d e r  e x c l u d i n g  t h e  w i t n e s s  f o r  t h e  s t a t e  t o  a p p e a l  

( R 1 3 1 ) .  The  p r o s e c u t o r  a sked  f o r  a  c o n t i n u a n c e  t o  e n a b l e  him t o  

d e c i d e  w h e t h e r  h e  would a p p e a l  t h e  o r d e r  (R132) .  The t r i a l  c o u r t  

g r a n t e d  t h e  c o n t i n u a n c e  (R133) .  

A n o t h e r  h e a r i n q  was  h e l d  o n  November 28, 1 9 8 3  (R134-143).  

The  p r o s e c u t o r  a n n o u n c e d  t h a t  t h e  s t a t e  was  r e a d y  f o r  t r i a l  

(R134) .  Defense  c o u n s e l  moved t h a t  t h e  s t a t e  n o t  be p e r m i t t e d  t o  

u s e  a  s t a t e m e n t  made by  t o  h e r  g r a n d m o t h e r  a s  e v i d e n c e  

m a i n t a i n i n g  t h a t  t h e  s t a t e m e n t  was  i n a d m i s s i b l e  h e a r s a y  (R136- 

1 3 7 ) .  The s t a t e m e n t  was made t o  h e r  g randmothe r  i n  r e s p o n s e  t o  a  

q u e s t i o n  by  t h e  g r a n d m o t h e r .  I n i t i a l l y  would n o t  r e spond  

t o  t h e  q u e s t i o n  ( S R 9 ) .  I t  was  o n l y  a f t e r  t h e  g r a n d m o t h e r  

t h r e a t e n e d  w i t h  t e l l i n g  h e r  m o t h e r  t h a t  made t h e  

s t a t e m e n t  (SR9) .  Defense  c o u n s e l  a l so  moved t o  d i s m i s s  t h e  c a s e  

o n  t h e  g r o u n d s  t h a t  t h e  s t a t e  c o u l d  n o t  e s t a b l i s h  a  p r ima  f a c i e  



c a s e  w i t h o u t ' s  t e s t i m o n y  ( R 1 3 4 , 1 6 8 ) .  B o t h  t h e  p r o s e c u t o r  

a n d  d e f e n s e  c o u n s e l  a g r e e d  t h a t  n o  m e d i c a l  e v i d e n c e  w o u l d  b e  

o f f e r e d  ( R 1 3 9 ) .  T h e  t r i a l  c o u r t  d e f e r r e d  r u l i n q  o n  t h e  m o t i o n s  

( R 1 4 2 - 1 4 3 ) .  

A f i n a l  h e a r i n g  was h e l d  o n  N o v e m b e r  2 9 ,  1 9 8 3  (R144-148) .  

D u r i n g  t h e  h e a r i n g  P e t i t i o n e r  m o v e d  t o  p r e c l u d e  t h e  h e a r s a y  

s t a t e m e n t  f r o m  b e i n g  i n t r o d u c e d  i n t o  e v i d e n c e  ( R 1 4 5 ) .  T h e  t r i a l  

c o u r t  f o u n d  t h e  s t a t e m e n t  made b y  t o  h e r  q r a n d m o t h e r  t o  b e  

i n a d m i s s i b l e  h e a r s a y  s i n c e  t h e  s t a t e m e n t  was e l i c i t e d  b y  a 

q u e s t i o n  f r o m  t h e  g r a n d m o t h e r  ( R 1 4 7 ) .  I t  was a g r e e d  t h a t  t h e  

s t a t e  n e e d e d  e i t h e r  t h e  t e s t i m o n y  o f  o r  h e r  s t a t e m e n t  t o  

h e r  g r a n d m o t h e r  i n  o r d e r  t o  p r o s e c u t e  t h e  case  ( R 1 4 6 ) .  B e c a u s e  

was f o u n d  i n c o m p e t e n t  t o  t e s t i f y  a n d  b e c a u s e  h e r  s t a t e m e n t  

was n o t  a d m i s s i b l e ,  t h e  t r i a l  c o u r t  d i s m i s s e d  t h e  case  ( R 1 4 7 ,  

1 4 8 ) .  T h e  t r i a l  c o u r t  e n t e r e d  a n  o r d e r  t o  t h a t  e f f e c t  i n  w r i t i n g  

( R 1 6 9 ) .  

T h e  s t a t e  f i l e d  a n o t i c e  o f  appeal  ( R 1 7 0 ) .  T h e  i s s u e s  o n  

appeal  w e r e  w h e t h e r  t h e  t r i a l  c o u r t  e r r e d  i n  r u l i n q  - 
i n c o m p e t e n t  t o  t e s t i f y  a n d  i n  r u l i n g  t h a t  t h e  h e a r s a y  s t a t e m e n t s  

were i n a d m i s s i b l e .  T h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  t r e a t e d  

t h e  s t a t e ' s  n o t i c e  o f  appeal as  a p e t i t i o n  f o r  w r i t  o f  c e r t i o r a r i  

f r o m  a t r i a l  c o u r t  p r e t r i a l  o r d e r  h o l d i n g  t h a t  a m i n o r  w i t n e s s  

w a s  i n c o m p e t e n t  t o  t e s t i f y  a t  t r i a l  ( A p p e n d i x  1 ) .  I n  i t s  o p i n i o n  

f i l e d  S e p t e m b e r  11, 1 9 8 5 ,  t h e  F o u r t h  D i s t r i c t  d e c i d e d  t h a t  

' s  s t a t e m e n t  t o  h e r  g r a n d m o t h e r  w o u l d  n o t  b e  a d m i s s i b l e  a n d  



that the trial court's ruling that was incompetent to 

testify was not supported by competent substantial evidence 

(Appendix 1). 

On September 23, 1985, petitioner moved for rehearing. On 

October 16, 1985, Petitioner's motion was denied. 

On October 21, 1985, Petitioner/Appellee timely filed his 

Notice of Invocation of Discretionary Jurisdiction asserting 

direct conflict with decisions of this Court. A motion for Stay 

of Mandate was filed October 21, 1985, and the Fourth District 

entered an order granting the motion on November 21, 1985. This 

Honorable Court accepted jurisdiction, dispensing with oral 

argument, by its order issued March 14, 1986. 



SUMMARY OF THE ARGUMENT 

POINT I: There is no statute or constitutional provision 

which authorizes an appeal of a pretrial order holding a minor 

witness incompetent to testify. Certiorari review may not 

substitute for appellate review where there is no authority for 

appellate review. Consequently, the district court erred in 

treating the state's notice of appeal as a petition for writ of 

certiorari from a trial court pretrial order holding that a minor 

witness was incompetent to testify. 

POINT 11: Certiorari review is only permitted where a trial 

court's ruling departs from the "essential requirements of law." 

In the instant case the issue was whether the trial judge abused 

his discretion in declaring a witness incompetent to testify. 

Thus, certiorari was granted to review what, at best, would be 

mere "legal error." Consequently, certiorari review could not be 

granted in this case. 

POINT 111: A trial court's ruling as to the competency of a 

minor witness will not be disturbed unless a manifest abuse of 

discretion is shown. In the instant case the trial judge 

declared the witness incompetent based on his personal observa- 

tions of the witness and based on the nature of her responses, or 

lack of, in her attempts to relate what had occurred. It cannot 

be said, based upon the cold record, that there was a manifest 

abuse of discretion by the trial judge in ruling the witness 

incompetent to testify. 



ARGUMENT 

POINT I 

THE STATE MAY NOT O B T A I N  C E R T I O R A R I  REVIEW OF 
DECISIONS OF T H E  T R I A L  COURT WHERE I T  HAS NO 
R I G H T  OF APPELLATE REVIEW. 

The Fourth D i s t r i c t  t r e a t e d  the  s t a t e ' s  no t i ce  of appea l  a s  

a  p e t i t i o n  f o r  w r i t  of c e r t i o r a r i  from a  t r i a l  cour t  p r e t r i a l  

order  holding a  minor wi tness  incompetent  t o  t e s t  i f  y  (Appendix 

There i s  no s t a t u t o r y  a u t h o r i t y  o r  r u l e  a u t h o r i z i n g  an 

appeal of such a  p r e t r i a l  order  by the s t a t e .  No c o n s t i t u t i o n a l  

r i g h t  t o  a p p e a l  a  p r e t r i a l  o r d e r  ho ld ing  a  minor incompetent  

e x i s t s ,  t h e  d i s t r i c t  c o u r t  e r r e d  i n  rev iewing t h e  case  by 

c e r t i o r a r i .  T h i s  C o u r t ' s  dec is ion  i n  Jones v. S t a t e ,  477  So.2d 

566 ( F l a .  1985) is d i s p o s i t i v e  of the  i s sue  i n  t h i s  case:  

The quest ion we have t o  answer,  t h e r e f o r e ,  i s  
whether an appe l l a t e  cour t  can af ford  review t o  
the  s t a t e  by way of c e r t i o r a r i  when t h e  s t a t e  
has no s t a t u t o r y  o r  o the r  cognizanable r i q h t  t o  
appeal the  judgment sought t o  be reviewed. 
We have r e c e n t l y  c o n s i d e r e d  t h a t  i s s u e .  I n  

S t a t e  v .  C . C . ,  4 7 6  So.2d 1 4 4  ( F l a . 1 9 8 5 ) ,  we 
h e l d  t h a t  a r t i c l e  V ,  s e c t i o n  4 ( b )  (1)  of t h e  
s t a t e  c o n s t i t u t i o n  permits  in te r locu to ry  review 
o n l y  i n  c a s e s  i n  which an appeal may be taken 
a s  a  ma t t e r  of r i g h t .  Moreover, we approved 
S t a t e  v. G.P., and held t h a t  no r i g h t  of review 
by c e r t i o r a r i  e x i s t s  i f  no r i q h t  of appea l  
e x i s t s .  S t a t e  v. G.P., 4 7 6  So.2d 1 2 7 2  (F la .  
1985).  The d i s t r i c t  court  e r red  i n  the  i n s t a n t  
c a s e ,  t h e r e f o r e ,  i n  reviewing by c e r t i o r a r i  a  
case i t  could not review by a p p e a l .  We quash 
J o n e s  and d i r e c t  t h a t  the  p e t i t i o n  f o r  w r i t  of 
c e r t i o r a r i  be dismissed. 



As in Jones, the question of whether the district court 

correctly found no appeal available to the state is not in 

question. It should be noted that the state agreed that because 

of the adverse evidentiary rulings (i.e. ' s  incompetency and 

the inadmissibility of the hearsay statement) that there was not 

sufficient evidence to establish a prima facie case. Thus, the 

issues only involved these evidentiary rulings. The district 

court afforded review of the evidentiary rulings by treating the 

notice of appeal as a petition for writ of certiorari. As arqued 

supra, this was error. 

Based on the authorities cited herein, the Fourth District 

Court of Appeal erred by treating the notice of appeal as a 

petition for writ of certiorari. Hence the decision at bar 

should be reversed and the state's appeal dismissed. 



POINT I1 

WHERE THE TRIAL COURT DID NOT DEPART FROM THE 
ESSENTIAL REQUIREMENTS OF LAW, THE COURT OF 
APPEAL ERRED BY TREATING THE STATE'S IMPROPER 
APPEAL AS A PETITION FOR WRIT OF CERTIORARI, 
AND BY GRANTING THE WRIT. 

The government was not entitled to certiorari review of a 

trial court ruling which did not depart from the "essential 

requirements of law." Combs v. State, 436 So.2d 93 (Fla. 1983). 

This is the same standard as that for fundamental error. Gulf - 
Cities' Corp. v. Cihak, 301 So.2d 250 (Fla.2d DCA 1967). In his 

concurring opinion in Jones v. State, 477 So.2d 566 (Fla. 1985), 

Justice Boyd details the high standard required for certiorari 

review: 

It is important to distinguish the concept of a 
"departure from the essential requirements of 
law" from the concept of legal error. On a 
petition for the common-law writ of certiorari, 
the legal correctness of the judgment of which 
review is sought is immaterial. The required 
"departure from the essential requirements of 
law" means something far beyond legal error. 
It means an inherent illegality or irregulari- 
ty, an abuse of judicial power, an act of 
judicial tyranny perpetrated with disreqard of 
procedural requirements, resulting in a gross 
miscarriage of justice. The writ of certiorari 
properly issues to correct essential illegality 
but not legal error. 

Accordingly, the issue now before this Court is whether the trial 

court committed "an act of judicial tyranny perpetrated with 

disregard of procedural requirements, resulting in a gross 

miscarriage of justice." 



T h e  r u l i n g  o f  t h e  t r i a l  c o u r t  a s  t o  t h e  c o m p e t e n c y  o f  a  

m ino r  w i t n e s s  w i l l  n o t  be  d i s t u r b e d  u n l e s s  a  m a n i f e s t  a b u s e  o f  

d i s c r e t i o n  i s  shown. R u t l e d g e  v .  S t a t e ,  374 So.2d 975 ,979  ( F l a .  

1 9 7 9 ) ,  c e r t .  d e n .  446 U.S. 9 1 8 ,  1 0 0  S.Ct .  1844 ,  64 L.Ed.2d 267 - - 
( 1 9 8 0 ) ;  R o w e  .v.  S t a t e ,  8 7  F l a . 1 7 ,  9 8  So.613 ( 1 9 2 4 ) .  T h i s  i s  t h e  

s t a n d a r d  o f  r e v i e w  f o r  " l e g a l  e r r o r . "  T h e r e  must  b e  some th ing  

f a r  beyond a  m a n i f e s t  a b u s e  o f  d i s c r e t i o n ,  t h e  l e g a l  e r r o r  i n  

t h i s  c a s e ,  t o  p e r m i t  c e r t i o r a r i  r e v i e w .  T h e r e  c l e a r l y  was no  

d e p a r t u r e  f rom t h e  e s s e n t i a l  r e q u i r e m e n t s  o f  l a w  w h e r e  t h e  t r i a l  

j udge  based  h i s  r u l i n g  on  t h e  u n r e s p o n s i v e n e s s  o f  t h e  w i t n e s s  and  

h i s  own o b s e r v a t i o n s  o f  t h e  w i t n e s s .  T h e  d i s t r i c t  c o u r t ,  

r e v i e w i n g  a c o l d  r e c o r d ,  s t a t e d  "The f a c t  t h a t  t h e  mino r  w i t n e s s  

had a n  e r r a t i c  r e c o r d  o f  r e s p o n d i n g  a t  t imes  t o  some q u e s t i o n s  

w h i l e  b e i n g  u n r e s p o n s i v e  a t  o t h e r  times is n o t ,  i n  o u r  v i ew ,  a  

b a s i s  t o  a d j u d g e  h e r  n o t  c o m p e t e n t  t o  be  c a l l e d  a s  a  w i t n e s s  a t  

t r i a l . "  (Appendix  1 ) .  I t  is c l e a r  t h a t  t h e  d i s t r i c t  c o u r t  w a s ,  

a t  b e s t ,  a n a l y z i n q  mere " l e g a l  e r r o r " ,  and n o t  a d e p a r t u r e  f rom 

t h e  e s s e n t i a l  r e q u i r e m e n t s  o f  l a w .  C o n s e q u e n t l y ,  t h e  d i s t r i c t  

c o u r t  e r r e d  b y  t r e a t i n g  t h e  n o t i c e  o f  a p p e a l  a s  a p e t i t i o n  f o r  

w r i t  o f  c e r t i o r a r i  f r o m  a p r e t r i a l  o r d e r  h o l d i n g  t h a t  a m i n o r  

w i t n e s s  was i n c o m p e t e n t  t o  t e s t i f y  a t  t r i a l .  



POINT I11 

THE TRIAL COURT D I D  NOT ERR I N  RULING THAT THE 
MINOR WITNESS WAS INCOMPETENT TO TESTIFY AT 
TRIAL. 

P r o c e e d i n g  t o  t h e  merits o f  t h i s  case, t h e  t r i a l  c o u r t  d i d  

n o t  err i n  d e c l a r i n g  t h e  w i t n e s s  i n c o m p e t e n t  t o  t e s t i f y .  

I t  i s  w i t h i n  t h e  s o u n d  d i s c r e t i o n  o f  t h e  t r i a l  j u d g e  t o  

d e c i d e  w h e t h e r  a m i n o r  w i t n e s s  h a s  s u f f i c i e n t  m e n t a l  c a p a c i t y  a n d  

s e n s e  o f  moral  o b l i g a t i o n  t o  b e  c o m p e t e n t  a s  a w i t n e s s ,  and h i s  

r u l i n g  w i l l  n o t  b e  d i s t u r b e d  u n l e s s  a m a n i f e s t  a b u s e  o f  d i s c r e -  

t i o n  i s  s h o w n .  R u t l e d g e  v .  S t a t e ,  3 7 4  S o . 2 d  9 7 5  ( F l a .  1 9 7 9 ) ,  

c e r t .  d e n .  4 4 6  U.S. 9 1 8 ,  1 0 0  S . C t .  1 8 4 4 ,  6 4  L.Ed.2d 267  ( 1 9 8 0 ) .  - - 
T h e  p r e r e q u i s i t e s  o f  c o m p e t e n c y  h a v e  b e e n  u n i v e r s a l l y  r e c o g n i z e d .  

A  w i t n e s s  m u s t  h a v e  s u f f i c i e n t  i n t e l l i g e n c e  t o  u n d e r s t a n d  t h e  

n a t u r e  a n d  o b l i g a t i o n s  o f  t h e  o a t h  a n d  t h e  a b i l i t y  t o  p e r c e i v e ,  

r e m e m b e r  a n d  n a r r a t e  t h e  i n c i d e n t .  K a e l i n  v .  S t a t e ,  410  So.2d 

1 3 5 5  ( F l a . 4 t h  DCA 1 9 8 2 ) .  A  d e c i s i o n  c o n c e r n i n g  t h e  c o m p e t e n c y  o f  

a c h i l d  t o  t e s t i f y  is o n e  p e c u l i a r y  w i t h i n  t h e  d i s c r e t i o n  o f  t h e  

t r i a l  j u d g e  b e c a u s e  t h e  e v i d e n c e  o f  i n t e l l i g e n t ,  a b i l i t y  t o  

r e c a l l ,  r e l a t e  a n d  t o  appreciate  t h e  n a t u r e  a n d  o b l i q a t i o n s  o f  a n  

o a t h  a r e  n o t  f u l l y  p o r t r a y e d  b y  a b a r e  r e c o r d .  F e r n a n d e z  v .  

S t a t e ,  3 2 8  So.2d 5 0 8  ( F l a . 3 d  DCA 1 9 7 6 ) ,  cert .  d e n .  3 4 1  So.2d  1 0 8 1  --  
( F l a .  1 9 7 6 ) .  

I n  t h e  case  a t  b a r ,  s i m p l y  c o u l d  n o t  i n  a n y  way  

n a r r a t e  w h a t  h a p p e n e d  t o  h e r .  T h e  t r i a l  j u d g e  s p e c i f i c a l l y  f o u n d  

t h a t  "I d o  n o t  f e e l  t h a t  s h e  is c o m p e t e n t  t o  t e s t i f y  b e c a u s e  s h e  

w o n ' t  -- s h e  j u s t  w o n ' t  a n s w e r  q u e s t i o n s .  And i f  y o u  s a y  s h e  i s  

a b l e  t o  a n s w e r  q u e s t i o n s  a n d  s h e  won1 t ,  I t h i n k  i t s  p r e j u d i c i a l  



t o  t h e  d e f e n d a n t . .  . I ,  I have  g o t  t o  d e c l a r e  h e r ,  h e r  t e s t i m o n y  

i n c o m p e t e n t  on  t h e  b a s i s  o f  what  I have  s e e n  h e r e  t o d a y . . . .  S h e  

wou ld  n o t  e v e n  l o o k  a t  m e  i n  t h e  e y e s  and I j u s t  wanted t o  s a y  

a n y t h i n g  t o  h e r  t o  g e t  h e r  t o  communicate.  She  w o u l d n ' t  l o o k  u p  

a t  t h e  d e f e n d a n t  when I s a i d  c a n  you  i d e n t i f y  h i m . . . I f  y o u  

c a n  -- w e l l ,  you c a n n o t  d o  t h a t  I d o n ' t  s u p p o s e  b e c a u s e  -- I h a t e  

t o  d o  it b u t  t h a t ' s  what  I have  t o  do. I t ' s  some th ing  I ' d  r a t h e r  

l e a v e  i n  t h e  h a n d s  o f  t h e  j u r y  b u t  I d o n ' t  f e e l  I c a n  d o  t h a t  and 

s t i l l  l i v e  w i t h  m y s e l f  o n  t h e  t h i n q .  I am g o i n g  t o  d e c l a r e  h e r  

i ncompe ten t . "  (R80-83) .  

T h u s ,  t h e  t r i a l  j u d g e  o b v i o u s l y  made h i s  d e c i s i o n  based  n o t  

o n l y  on  t h e  o r a l  r e s p o n s e s  o r  l a c k  t h e r e o f  o f  t h e  w i t n e s s ,  b u t  

a l s o  upon  h i s  own p e r c e p t i o n s  o f  t h e  w i t n e s s .  I t  c e r t a i n l y  

c a n n o t  b e  s a i d  b a s e d  o n  t h e  b a r e  r e c o r d  t h a t  t h e  t r i a l  j u d g e  

a b u s e d  h i s  d i s c r e t i o n  i n  r e a c h i n g  t h a t  c o n c l u s i o n .  A l l  r e a s o n a -  

b l e  i n f e r e n c e s  a n d  d e d u c t i o n s  c a p a b l e  o f  b e i n g  d r a w n  f r o m  t h e  

e v i d e n c e  mus t  be  i n t e r p r e t e d  i n  a l i g h t  most f a v o r a b l e  t o  s u s t a i n  

t h e  t r i a l  c o u r t .  C h u r n e y  v .  S t a t e ,  3 4 8  So .2d  3 9 5  ( F l a . 3 d  DCA 

1 9 7 7 ) ;  Crawford  v.  S t a t e ,  334 So.2d 1 4 1  ( F l a . 3 d  DCA 1 9 7 6 ) .  

The  w i t n e s s  i n  t h i s  c a s e  was s i m i l a r  t o  t h e  w i t n e s s  i n  

McKinnies  v. S t a t e ,  315 So.2d 211 ( F l a - 1 s t  DCA 1 9 7 5 ) .  T h e r e ,  t h e  

p r i m a r y  w i t n e s s  was  m e n t a l l y  u n a b l e  o n  h i s  own i n i t i a t i v e  t o  

v e r b a l i z e  t h e  e l e m e n t s  o f  t h e  a l l e g e d  crime, t e s t i f i e d  o n l y  i n  

r e s p o n s e  t o  l e a d i n g  q u e s t i o n s ,  and g a v e  c o n t r a d i c t o r y  a n s w e r s  t o  

l e a d i n g  q u e s t i o n s  c o n c e r n i n g  t h e  o b l i g a t i o n s  o f  t h e  o a t h .  T h i s  

i s  e x a c t l y  what  d i d  i n  t h e  c a s e  a t  b a r .  



I n  a d d i t i o n  t o  b e i n g  u n a b l e  t o  n a r r a t e  t h e  i n c i d e n t ,  - 
was t o t a l l y  u n r e s p o n s i v e  t o  c r o s s - e x a m i n a t i o n .  Of c o u r s e ,  t h e  

S i x t h  Amendment g u a r a n t e e s  a  d e f e n d a n t  t h e  r i g h t  t o  c ros s - examine  

w i t n e s s e s  a g a i n s t  h im.  ~ a v i s  v .  A l a s k a ,  415 U.S. 308, 94 S.Ct. 

1 1 5 ,  39 L.Ed. 347 ( 1 9 7 4 ) .  Here, ' s  t o t a l  f a i l u r e  t o  r e s p o n d  

t o  c r o s s - e x a m i n a t i o n  d e p r i v e d  A p p e l l a n t  o f  t h a t  r i g h t .  I t  was 

t h e r e f o r e  p r o p e r  f o r  t h e  C o u r t  t o  e x c l u d e  h e r  f r o m  t e s t i f y i n g  

b a s e d  o n  t h a t  r e a s o n .  T h i s  i s  s i m i l a r  t o  a c o u r t  s t r i k i n g  a  

w i t n e s s  w h e r e  a  d e f e n d a n t ' s  c r o s s - e x a m i n a t i o n  is r e s t r i c t e d  by 

t h e  w i t n e s s  e x e r c i s i n g  h i s  f i f t h  amendment r i g h t .  See  U.S. v .  

C a r d i l l o ,  316  F.2d 6 0 6  ( 2 d  C i r .  1 9 6 3 ) ,  cer t .  den .  375 U.S. 822 --  
( 1 9 6 3 )  ; F o u n t a i n  v .  U n i t e d  S t a t e s ,  384 F.2d 624 ( 5 t h  C i r .  1 9 6 7 ) ,  

c e r t .  d e n . ,  3 9 0  U.S. 1 0 0 5  ( 1 9 6 8 ) ;  K e l l y  v .  S t a t e ,  420 So.2d 8 1  - - 
( F l a . 2 d  DCA 1983)  - p e t .  f o r  r e v .  den .  434 So.2d 888 ( F l a .  1 9 8 3 ) .  - -  

I n  summary ,  t h e r e  was  n o  s h o w i n g  o f  a  m a n i f e s t  a b u s e  o f  

d i s c r e t i o n  by  t h e  t r i a l  c o u r t  i n  d e c l a r i n g  t h e  m i n o r  w i t n e s s  

i n c o m p e t e n t  t o  t e s t i f y .  C o n s e q u e n t l y ,  t h e  d e c i s i o n  o f  t h e  

d i s t r i c t  c o u r t  s h o u l d  b e  r e v e r s e d .  



CONCLUSION 

F o r  t h e  r e a s o n s  s t a t e d  i n  P o i n t s  I a n d  11, P e t i t i o n e r  

r e s p e c t f u l l y  r e q u e s t s  t h i s  H o n o r a b l e  C o u r t  t o  r e v e r s e  t h e  

d e c i s i o n  o f  t h e  c o u r t  o f  a p p e a l  a n d  d i r e c t  t h a t  t h e  p e t i t i o n  f o r  

w r i t  o f  c e r t i o r a r i  i n  t h e  c o u r t  o f  a p p e a l  b e  d i s m i s s e d .  

F o r  t h e  r e a s o n s  s t a t e d  i n  P o i n t  111, P e t i t i o n e r  r e q u e s t s  

t h i s  H o n o r a b l e  C o u r t  t o  r e v e r s e  t h e  d e c i s i o n  o f  t h e  c o u r t  o f  

a p p e a l  a n d  a f f i r m  t h e  r u l i n g s  o f  t h e  t r i a l  c o u r t .  

R e s p e c t f u l l y  s u b m i t t e d ,  
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