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PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  Appellee i n  t h e  c o u r t  b e l o w  a n d  t h e  

d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  R e s p o n d e n t  was t h e  A p p e l l a n t  i n  

t h e  c o u r t  b e l o w  a n d  t h e  p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t .  

T h e  f o l l o w i n g  s y m b o l s  w i l l  b e  u s e d :  

R " R e c o r d  o n  Appeal. 

SR" S u p p l e m e n t a l  R e c o r d .  



STATEMENT OF THE CASE AND FACTS 

P e t i t i o n e r  r e l i e s  on  t h e  S t a t e m e n t  o f  t h e  Case  and F a c t s  a s  

p r e s e n t e d  i n  h i s  I n i t i a l  B r i e f ,  b u t  would c l a r i f y  s e v e r a l  o f  t h e  

f a c t s  p r e s e n t e d  i n  R e s p o n d e n t ' s  S t a t e m e n t  o f  t h e  Case  and F a c t s .  

Respondent  r e f e r s  t o  t h e  f a c t s  a l l e q e d  i n  t h e  p r o b a b l e  c a u s e  

a f f  i d a v i t  f i l e d  i n  t h i s  c a s e .  n e v e r  t e s t i f i e d  to  

t h o s e  same f a c t s  i n  l a t e r  d e p o s i t i o n s  and c o u r t  a p p e a r a n c e s .  The 

a f f i d a v i t  was  a l s o  i n c o r r e c t  i n  i t s  a l l e g e d  summary. The  

d e p o s i t i o n s  o f  ' s  q r a n d m o t h e r  a n d  - 
( ' s  m o t h e r )  i n d i c a t e  t h a t  l e f t  a t  h e r  

home w h i l e  went t o  h e r  e l d e s t  d a u g h t e r ' s  h o u s e  ( S R 7 - 8 ) .  

When r e t u r n e d ,  s h e  s a w ' s  u n d e r w e a r  o n  t h e  f l o o r  

(SR8) .  When a sked  a b o u t  t h e  u n d e r w e a r ,  d i d  

n o t  r e s p o n d  (SR9) .  I t  was o n l y  a f t e r  t h e  g randmothe r  t h r e a t e n e d  

w i t h  t e l l i n g  h e r  mother  t h a t  s a i d  t h a t  J o h n  made h e r  

t a k e  h e r  p a n t i e s  o f f  ( S R 9 ) .  d i d  n o t  s a y  a n y t h i n g  e l s e  t o  

t h e  g randmothe r  a b o u t  t h e  a l l e q e d  i n c i d e n t  (SR9 ,12 ) .  T h e r e a f t e r ,  

d i d  n o t  t e l l  h e r  m o t h e r  a b o u t  what happened,  i f  a n y t h i n g  

(SR24, 2 5 ) .  

R e s p o n d e n t  r e f e r s  t o  a  t e n  page  s t a t e m e n t  which t h e  p r o s e -  

c u t o r  a l l e g e d  t h a t  made on  t h e  n i g h t  o f  t h e  i n c i d e n t  (R60) .  

T h e  p r o s e c u t o r  a d m i t t e d  t h a t  ' s  s t a t e m e n t  t o  t h e  p o l i c e  

c o n s i s t e d  o f  a n s w e r s  t o  q u e s t i o n s  by t h e  o f f i c e r  ( r a t h e r  t h a n  a  

n a r r a t i v e ) ,  some o f  which were " v e r y  l e a d i n g  i n  na tu re1 '  (R60) .  

Respondent  r e f e r s  t o  t h e  O c t o b e r  1 3 ,  1 9 8 3 ,  d e p o s i t i o n  o f  

. A t  t h a t  d e p o s i t i o n  was u n a b l e  t o  a n s w e r  

numerous q u e s t i o n s ,  and what r e s p o n s e s  s h e  d i d  make were e s s e n -  



t i a l l y  y e s  o r  n o ,  or two  o r  t h r e e  w o r d ,  a n s w e r s  t o  l e a d i n g  q u e s -  

t i o n s  (R33-46) .  S h e  d i d  n o t  g i v e  n a r r a t i v e  r e s p o n s e s  a s  it would  

appear f r o m  R e s p o n d e n t ' s  s t a t e m e n t  o f  t h e  f a c t s .  

R e s p o n d e n t  r e f e r s  t o  t h e  November 1 3 ,  1 9 8 3 ,  h e a r i n g  i n  w h i c h  

T e i k a  f a i l e d  t o  r e s p o n d  t o  e i g h t y  ( 8 0 )  q u e s t i o n s .  ' S  

" t e s t i m o n y "  r e f e r r e d  t o  b y  R e s p o n d e n t  i n  i t s  s t a t e m e n t  o f  t h e  

case and f a c t s  c o n s i s t e d  o f  h e r  r e s p o n d i n g  y e s  t o  t h e  q u e s t i o n  

w h e t h e r  J o h n  w a s  a f r i e n d  o f  h e r  a u n t  ( R 1 0 6 ) ,  h e r  r e s p o n d i n g  

" J o h n "  when s h e  was  a s k e d  who t o o k  h e r  p a n t i e s  o f f  ( R 1 0 9 ) ,  h e r  

p o i n t i n g  t o  t h e  f e m a l e  d o l l  when a s k e d  w h e r e  J o h n  had  t o u c h e d  h e r  

( R 1 0 9 )  ( a n d  t h e n  r e f u s i n g  t o  a n s w e r  q u e s t i o n s  c o n c e r n i n g  w h e r e  

e l s e  h e  h a d  t o u c h e d  h e r  or t o  e x p l a i n  w h e r e  s h e  was p o i n t i n g  t o )  

( R 1 0 9 - l l O ) ,  a n d  h e r  r e s p o n s e  " b e f o r e  a n d  a f t e r "  when  a s k e d  

w h e t h e r  J o h n  h a d  s t a r t e d  d o i n g  t h e s e  t h i n g s  b e f o r e  or a f t e r  h e r  

q r a n d m o t h e r  l e f t  ( r e f e r r i n g  t o  h i m  o f f e r i n g  h e r  a d o l l a r  b i l l )  

( R 1 1 2 ) .  

I n  i t s  s t a t e m e n t  o f  t h e  case a n d  f a c t s ,  R e s p o n d e n t  a l s o  

s t a t e s  t h a t  t h e  n u m e r o u s  n o  r e s p o n s e s  d u r i n g  c r o s s - e x a m i n a t  i o n  

r e l a t e d  t o  q u e s t i o n s  w h i c h  d i d  n o t  r e l a t e  t o  t h e  i n c i d e n t .  R u t  

many q u e s t i o n s  w e r e  r e l e v a n t  t o  w h a t  t o o k  p l ace  b e f o r e ,  d u r i n q ,  

a n d  a f t e r  t h e  i n c i d e n t  a n d  w e r e  r e l e v a n t  i n  r e g a r d  t o  h e r  pr ior  

s t a t e m e n t s  s h e  h a d  made. F o r  e x a m p l e ,  w o u l d  n o t  r e s p o n d  

w h e n  a s k e d  w h a t  h a p p e n e d  w h i l e  h e r  g r a n d m o t h e r  was  s t i l l  a t  t h e  

r e s i d e n c e ,  when a s k e d  w h a t  h a p p e n e d  a f t e r  h e r  g r a n d m o t h e r  l e f t  , 
w h e n  a s k e d  w h e t h e r  s h e  h a d  e v e r  t o l d  h e r  q r a n d m o t h e r  w h a t  



h a p p e n e d ,  when a s k e d  a b o u t  w h a t  s h e  h a d  t o l d  t h e  p o l i c e  o f f i c e r ,  

a n d  when a s k e d  q u e s t i o n s  c o n c e r n i n q  w h e t h e r  s h e  k n e w  t h e  d i f -  

f e r e n c e  b e t w e e n  t e l l i n g  t h e  t r u t h  a n d  t e l l i n g  l i e s  ( R 1 1 4 - 1 2 2 ) .  

P e t i t i o n e r  r e l i e s  o n  h i s  s t a t e m e n t  o f  t h e  C a s e  a n d  F a c t s  t o  

d e t a i l  e x a m p l e s  o f  t h e  t y p e s  o f  q u e s t i o n s  w o u l d  n o t  r e s p o n d  

t o  a n d  f o r  t h e  t r i a l  c o u r t ' s  o b s e r v a t i o n s  o f  =. 



ARGUMENT 

POINT I 

THE STATE MAY NOT OBTAIN CERTIORARI REVIEW OF 
DECISIONS OF THE TRIAL COURT WHERE I T  HAS NO 
RIGHT OF APPELLATE REVIEW. 

I n  P o i n t  I1 o f  h i s  b r i e f ,  R e s p o n d e n t  m a k e s  t h e  f r i v o l o u s  

claim t h a t  P e t i t i o n e r  h a s  conceded  t h i s  p o i n t  to  be o f  n o  m e r i t .  

Responden t  f a i l s  t o  r e a l i z e  t h a t  P o i n t s  I and I1 i n v o l v e  s e p a r a t e  

i s s u e s  r e g a r d i n g  t h e  a p p l i c a b i l i t y  o f  c e r t i o r a r i  r e v i e w  t o  t h e  

i n s t a n t  case. P e t i t i o n e r  is n o t  c h a n g i n g  " h o r s e s  i n  mid-s t ream,  " 

b u t  r a t h e r ,  h a s  t w o  s e p a r a t e  a r g u m e n t s  a s  t o  why c e r t i o r a r i  

r e v i e w  s h o u l d  n o t  h a v e  b e e n  g r a n t e d .  F i r s t ,  r e v i e w  s h o u l d  n o t  

h a v e  been  g r a n t e d  b e c a u s e  c e r t i o r a r i  r e v i e w  i s  n o t  a  s u b s t i t u t e  

f o r  a p p e l l a t e  r e v i e w  w h e r e  t h e r e  i s  no  a u t h o r i t y  f o r  a p p e l l a t e  

r e v i e w .  J o n e s  v .  S t a t e ,  477  S o . 2 d  5 6 6  ( F l a .  1 9 8 5 ) .  S e c o n d ,  

assuming  argue,ndo t h a t  ce r t io ra r i  r e v i e w  co.uld be  s u b s t i t u t e d  f o r  

a p p e l l a t e  r e v i e w  w h e r e  t h e r e  i s  n o  a u t h o r i t y  f o r  a p p e l l a t e  

r e v i e w ,  c e r t i o r a r i  r e v i e w  is s t i l l  n o t  a v a i l a b l e  where  t h e  t r i a l  

c o u r t ' s  r u l i n g  d o e s  n o t  d e p a r t  f rom t h e  " e s s e n t i a l  r e q u i r e m e n t s  

o f  l a w . "  Combs v .  S t a t e ,  436  So .2d  9 3  ( F l a .  1 9 8 3 ) .  By making 

t h e  s e c o n d  a r g u m e n t ,  P e t i t i o n e r  d o e s  n o t  c o n c e d e  t h e  f i r s t  

a rgumen t .  

A s  t o  t h i s  p o i n t ,  i t  is c lear  t h a t  a n  a p p e l l a t e  c o u r t  c a n n o t  

a f f o r d  r e v i e w  t o  t h e  s t a t e  by  way o f  c e r t i o r a r i  when t h e  s t a t e  

h a s  n o  s t a t u t o r y  or o t h e r  c o g n i z a b l e  r i g h t  t o  a p p e a l .  R.L.B. v .  

S t a t e  11 FLW 1 7 4  ( F l a . A p r i 1  1 7 ,  1 9 8 6 ) ;  D . A . E .  v .  S t a t e ,  478  ,' 
So.2d 815 ( F l a .  1 9 8 5 ) ;  S t a t e  v .  G.P., 476 So.2d 1 2 7 2  ( F l a .  1 9 8 5 ) ;  

S t a t e  v .  C . C . ,  476 S o . 2 d  1 4 4  ( F l a .  1 9 8 5 ) ;  J o n e s ,  s u p r a .  I t  is 



a l s o  c l e a r  t h a t  t h e r e  i s  no  s t a t u t o r y  or  o t h e r  c o g n i z a b l e  r i g h t  

f o r  t h e  s t a t e  t o  r e v i e w  t h e  t r i a l  c o u r t ' s  e v i d e n t i a r y  f i n d i n g  i n  

t h i s  c a s e .  T h u s ,  t h e  d i s t r i c t  c o u r t  c o u l d  n o t  r e v i e w  t h e  

e v i d e n t i a r y  f i n d i n g  by way o f  c e r t i o r a r i  r e v i e w .  T h i s  H o n o r a b l e  

C o u r t  s h o u l d  n o t  q u e s t i o n  t h e  wisdom o f  t h e  l e g i s l a t u r e  i n  

f a i l i n g  t o  a u t h o r i z e  a n  a p p e a l  b y  t h e  s t a t e  u n d e r  t h e  c i r c u m -  

s t a n c e s  p r e s e n t e d  h e r e .  And more i m p o r t a n t ,  t h i s  Honorab l e  C o u r t  

s h o u l d  n o t  p r o v i d e  what  t h e  l e g i s l a t u r e  had  d e n i e d  i n  t h e  fo rm o f  

c e r t i o r a r i .  P e t i t i o n e r  r e l i e s  o n  h i s  i n i t i a l  b r i e f  f o r  f u r t h e r  

a rgument  on t h i s  P o i n t .  



POINT I1 

WHERE THE TRIAL COURT D I D  NOT DEPART FROM THE 
ESSENTIAL REQUIREMENTS OF LAW, THE COURT OF 
APPEAL ERRED BY TREATING THE STATE ' S  IMPROPER 
APPEAL AS A PETITION FOR WRIT OF CERTIORARI, 
AND BY GRANTING THE WRIT. 

T h e  r u l i n g  o f  t h e  t r i a l  c o u r t  a s  t o  t h e  c o m p e t e n c y  o f  a 

m i n o r  w i t n e s s  w i l l  n o t  b e  d i s t u r b e d  u n l e s s  a m a n i f e s t  a b u s e  o f  

d i s c r e t i o n  is shown. R u t l e d g e  v .  S t a t e ,  374  So .2d  9 7 5 ,  9 7 9  ( F l a .  

1 9 7 9 ) ,  c e r t .  d e n i e d ,  446  U.S. 9 1 8 ,  1 0 0  S . C t .  1 8 4 4 ,  6 4  L.Ed.2d 267  

( 1 9 8 0 ) .  O n c e  a g a i n ,  t h i s  i s  t h e  " l e g a l  e r ro r "  n e c e s s a r y  f o r  

r e v e r s a l  o n  d i r e c t  appeal. P e t i t i o n e r  d o e s  n o t  c o n c e d e  t h a t  t h i s  

l e g a l  e r ro r  i s  s u f f i c i e n t  t o  g r a n t  ce r t io ra r i  r e v i e w .  R a t h e r ,  

t h e r e  m u s t  b e  some a c t  o f  j u d i c i a l  t y r a n n y  p e r p e t r a t e d  w i t h  

d i s r e g a r d  o f  p r o c e d u r a l  r e q u i r e m e n t s  w h i c h  r e s u l t s  i n  a g r o s s  

m i s c a r r i a g e  o f  j u s t i c e  ( i . e .  a d e p a r t u r e  f r o m  t h e  e s s e n t i a l  

r e q u i r e m e n t s  o f  l a w ) .  M o r e o v e r ,  P e t i t i o n e r  m a i n t a i n s  t h a t  

n e i t h e r  a d e p a r t u r e  f r o m  t h e  e s s e n t i a l  r e q u i r e m e n t s  o f  l a w  n o r  

mere l e g a l  e r ror  h a s  b e e n  d e m o n s t r a t e d .  

C o n t r a r y  t o  R e s p o n d e n t ' s  a s s e r t i o n s ,  T e i k a  G a t e s  n e v e r  c o u l d  

n a r r a t e  w h a t  h a p p e n e d .  S h e  w a s  o n l y  a b l e  t o  r e s p o n d  " y e s "  o r  

In n  o In t o  a f e w  v e r y  l e a d i n g  q u e s t i o n s  d u r i n g  d e p o s i t i o n s .  When 

s h e  w a s  p r o f f e r e d  i n  f r o n t  o f  t h e  j u d g e ,  w i t h o u t  j u r y  or specta- 

t o r s  p r e s e n t ,  s h e  c o u l d  o n l y  a n s w e r  a f e w  l e a d i n g  q u e s t i o n s f l  

a n d  was  u n r e s p o n s i v e  t o  e i g h t y  ( 8 0 )  q u e s t i o n s .  T h e  u s e  o f  t h e  

a n a t o m i c a l  d o l l  d i d  n o t  h e l p .  T e i k a  o n l y  p o i n t e d  t o  t h e  d o l l  

when a s k e d  w h e r e  J o h n  t o u c h e d  h e r ,  b u t  s h e  w o u l d  n o t  i n d i c a t e  

R e s p o n d e n t  i m p l i e s  t h a t  T e i k a  was t e s t i f y i n g  t o  c e r t a i n  
f a c t s .  However ,  t h i s  " t e s t i m o n y "  w a s  i n  t h e  f o r m  o f  " y e s "  
a n d  "no"  a n s w e r s  t o  l e a d i n g  q u e s t i o n s .  



w h e r e  s h e  w a s  p o i n t i n g  t o  o n  t h e  a n a t o m i c a l  d o l l  ( R 1 0 9 ) .  Even o n  

d i r e c t  e x a m i n a t i o n  b y  t h e  p r o s e c u t o r ,  whom s h e  h a d  e x t e n s i v e  

t a l k s  w i t h  c o n c e r n i n g  h e r  t e s t i m o n y ,  T e i k a  would  n o t  r e s p o n d  t o  

q u e s t i o n s  c o n c e r n i n g :  w h e t h e r  s h e  s a w  J o h n  M c I n t o s h  i n  t h e  

c o u r t r o o m  ( R 1 0 6 , 1 0 7 ) ;  w h e t h e r  s h e  r e m e m b e r e d  w h a t  h a p p e n e d  

( R 1 1 3 ) ;  w h a t  J o h n  M c I n t o s h  s a i d  t o  h e r  ( R 1 0 9 )  ; w h a t  s h e  s a i d  t o  

h i m  ( R 1 0 9 , 1 1 3 ) ;  w h e r e  s h e  was p o i n t i n g  t o  o n  t h e  a n a t o m i c a l  d o l l  

( R 1 0 9 ) ;  w h e r e  J o h n  M c I n t o s h  h a d  t o u c h e d  h e r  ( R 1 0 9 ) ;  w h a t  J o h n  

M c I n t o s h  s a i d  a f t e r  t h e  i n c i d e n t  ( R 1 1 1 ) ;  w h a t  s h e  t o l d  h e r  

q r a n d m o t h e r  a f t e r  t h e  a l l e g e d  i n c i d e n t  ( R 1 1 1 ) ;  when J o h n  M c I n t o s h  

h a d  d o n e  t h i n g s  ( R 1 1 2 ) ;  when h e r  g r a n d m o t h e r  h a d  r e t u r n e d  ( R 1 1 3 ) .  

Even more i m p o r t a n t  i s  t h e  t r i a l  c o u r t ' s  o b s e r v a t i o n  o f  t h e  

w i t n e s s  d u r i n g  t h e  p r o f f e r .  T h e  t r i a l  c o u r t  n o t e d  t h a t  T e i k a  

would  n o t  e v e n  l o o k  a t  him n o r  c o m m u n i c a t e ,  when h e  t r i e d  t o  g e t  

h e r  t o  t a l k :  

" I  d o  n o t  f e e l  t h a t  s h e  i s  c o m p e t e n t  t o  t e s t i f y  
b e c a u s e  s h e  w o n ' t  -- s h e  j u s t  w o n ' t  a n s w e r  
q u e s t i o n s .  And i f  y o u  s a y  s h e  i s  a b l e  t o  
a n s w e r  q u e s t i o n s  a n d  s h e  w o n ' t ,  I t h i n k  i t s  
p r e j u d i c i a l  t o  t h e  d e f e n d a n t . . . I ,  I h a v e  q o t  t o  
d e c l a r e  h e r ,  h e r  t e s t i m o n y  i n c o m p e t e n t  o n  t h e  
b a s i s  o f  w h a t  I h a v e  s e e n  h e r e  t o d a y . .  .. S h e  
would  n o t  e v e n  l o o k  m e  i n  t h e  e y e s  a n d  I j u s t  
w a n t e d  t o  s a y  a n y t h i n g  t o  h e r  t o  g e t  h e r  t o  
c o m m u n i c a t e .  S h e  w o u l d n ' t  l o o k  u p  a t  t h e  
d e f e n d a n t  when  I s a i d  c a n  you i d e n t i f y  him.. .  
I f  you c a n  -- w e l l ,  you c a n n o t  d o  t h a t  I d o n ' t  
s u p p o s e  b e c a u s e  -- I h a t e  t o  d o  it b u t  t h a t ' s  
w h a t  I h a v e  t o  d o .  I t ' s  s o m e t h i n g  I ' d  r a t h e r  
l e a v e  i n  t h e  h a n d s  o f  t h e  j u r y  b u t  I d o n ' t  f e e l  
I c a n  d o  t h a t  and s t i l l  l i v e  w i t h  m y s e l f  o n  t h e  
t h i n g .  I am g o i n g  t o  d e c l a r e  h e r  i n c o m p e t e n t . ' '  



C o n s e q u e n t l y ,  t h e  t r i a l  c o u r t  was  a b l e  t o  make o b s e r v a t i o n s  w h i c h  

c o u l d  n o t  b e  f u l l y  p o r t r a y e d  b y  a  c o l d  r e c o r d .  S e e ,  F e r n a n d e z  v .  - 
S t a t e ,  3 2 8  S o . 2 d  5 0 8  ( F l a . 3 d  DCA 1 9 7 6 ) ,  c e r t .  (3en., 3 4 1  So.2d - 
1 0 8 1  ( F l a .  1 9 7 6 ) .  A l l  r e a s o n a b l e  i n f e r e n c e s  a n d  d e d u c t i o n s  

c a p a b l e  o f  b e i n g  d r a w n  f r o m  t h e  e v i d e n c e  m u s t  b e  i n t e r p r e t e d  i n  a  

l i g h t  most f a v o r a b l e  t o  s u s t a i n  t h e  t r i a l  c o u r t .  C h u r n e y  v .  

S t a t e ,  3 4 8  S o . 2 d  3 9 5  ( F l a . 3 d  DCA 1 9 7 7 ) .  From t h e  t r i a l  c o u r t ' s  

o b s e r v a t i o n s  o f  t h e  w i t n e s s ,  a n d  o f  t h e  w i t n e s s '  u n r e s p o n s i v e -  

n e s s ,  it c a n n o t  b e  s a i d  t h a t  t h e  t r i a l  c o u r t  d e p a r t e d  f r o m  t h e  

e s s e n t i a l  r e q u i r e m e n t s  o f  l a w ,  l e t  a l o n e  l e q a l  e r ror ,  i n  d e c l a r -  

i n g  t h e  m i n o r  w i t n e s s  i n c o m p e t e n t  t o  t e s t i f y .  P e t i t i o n e r  r e l i e s  

o n  h i s  I n i t i a l  B r i e f  f o r  f u r t h e r  a r g u m e n t  o n  t h i s  P o i n t .  



P O I N T  I11 

T H E  T R I A L  COURT D I D  NOT ERR I N  RULING THAT THE 
MINOR W I T N E S S  WAS I N C O M P E T E N T  TO T E S T I F Y  A T  
T R I A L .  

P e t i t i o n e r  r e l i e s  on  h i s  I n i t i a l  B r i e f  fo r  a r g u m e n t  on  t h i s  

P o i n t .  



CONCLUSION 

For the reasons stated in Points I and 11, Petitioner 

respectfully requests this Honorable Court to reverse the 

decision of the court of appeal and direct that the petition for 

writ of certiorari in the court of appeal be dismissed. 

For the reasons stated in point 111, Petitioner requests 

this Honorable Court to reverse the decision of the court of 

appeal and affirm the rulings of the trial court. 

Respectfully submitted, 

RICHARD L. JORANDBY 
Public Defender 
15th Judicial Circuit of Florida 
224 Datura Street/l3th Floor 
West Palm Beach, FL 33401 
(305) 837-2150 

ado*? 
JZFE'REY-L. ANDERSON ' 
Assistant Public Defender 
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