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STATEMENT OF THE FACTS 

Appellee contends t h a t  "Appel lan t ' s  s t a tement  i s  

s e l f - s e r v i n g ,  incomplete  and argumentat ive  . . . " [Appel lee  ' s 

Br i e f  a t  31. 

No mention i s  made i n  Appe l l ee ' s  Statement of  t h e  

F a c t s  of t h e  s o b r i e t y  o f  Appel lant  w i t h i n  t h i r t y  (30) minutes  

of  t h e  Appel lant  e n t e r i n g  t h e  d e c e d e n t ' s  r e s i d e n c e .  

During d i s c u s s i o n  of Po in t  111,  Appellee aga in  chose 

n o t  t o  mention t h o s e  p o r t i o n s  of  t h e  tes t imony of qJurse Ba ie r  

o r  o t h e r s  which c l e a r l y  evidenced t h e  uncont rover ted  f a c t s  

& t h a t  Appel lant  had consumed a  l a r g e  q u a n t i t y  of  a l c o h o l  p r i o r  

t o  t h e  s t abb ing  i n c i d e n t .  

The r e l e v a n t  and s u c c i n c t  tes t imony of F ranc ine  Costa ,  

i n  p e r t i n e n t  p a r t ,  r evea l ed  t h e  fo l lowing ,  r ega rd ing  t h e  s t a t e  

of  s o b r i e t y  o f  Appel lant  s h o r t l y  b e f o r e  t h e  d e a t h  o f  t h e  decedent :  

"Then when he  went t o  t h e  ba r  and 
he  came over our  house that - -between one 
and 1 : 1 5  he  was drunk . . . when I opened 
t h e  door he  smel led l i k e  a  brewery . . . 
he was f l u s h e d .  And h e  was be ing  ve ry  s i l l y  
. . . he was s l u r r i n g .  He was t a l k i n g  s l u r r e d  
l i k e  a  drunk person t a l k s .  (TR.1463; 1466-;467) 
[emphasis added] 



Appel lee ,  on page 27 of i t s  b r i e f ,  s e t s  f o r t h  a 

p o r t i o n  of ?!Turse B a i e r ' s  tes t imony a s  i t  r e l a t e d  t o  h e r  c l i n i c a l  

obse rva t ions  of  Appel lan t ;  however, Appellee convenien t ly  

omits  t h e  fol lowing obse rva t ions  by Nurse B a i e r :  

"He was ve ry  p a l e . "  [TR.1486] 

"Be was sweat ing.  " [TR.  14871 

"Ye seemed mechanic. H i s  speech was mechanical .  
Clipped . . . Robot- l ike .  Very l i t t l e  i n f l e c t i o n  
. . . he seemed t o  be p h y s i o l o g i c a l l y  l i k e  he  
was somewhat shocky. . . "  [TR.1488] 

"I smelled a l c o h o l  on h i s  b r e a t h . "  [TR.1499] 

- 
The r e f e r e n c e  by Appel lee  i n  i t s  b r i e f  on page 28 t o  

Appel lant  being a b l e  t o  d r i v e  away i n  h i s  c a r  i s  taken o u t  of 

con tex t .  

The tes t imony of Franc ine  Costa a t  TR.1471 r e f e r r e d  

t o  Appel lant  d r i v i n g  h i s  c a r  a t  9 : 4 5  PM, n o t  - a t  one o ' c l o c k  

i n  t h e  morning a f t e r  Appel lant  had consumed two p i t c h e r s  of b e e r .  

Appellee su2ges t s  t h a t  "none of t h e  w i tnes ses  p resen ted  

by t h e  defense  t e s t i f i e d  t h a t  Appel lant  was i n t o x i c a t e d  t o  t h e  

ex t en t  t h a t  h i s  f a c u l t i e s  o r  mental  p rocesses  were impaired.  " 

[Appellee Br ie f  a t  281 



Once aga in ,  Appellee omits t o  acknowledge t h e  

testimony of Frank Terracciano,  a s  follows : 

"I saw him a t  approximately quar t e r  a f t e r  
one and stayed over my house u n t i l  approximately 
twenty -- u n t i l  quar ter  t o  two . . . He was a  
l i t t l e  drunk . . . w e l l ,  he was p r e t t y  much 
drunk. . . " [TR.  14461 

" I ' v e  never seen him i n  t h a t  kind of condi t ion 
except one time . . . when he was out  of t h e  
s e r v i c e  and he was drunk . . . " [TR.  14431 

"And he was very  --  slower. More s lug i sh . "  [TR.1448] 

"He was drunk. He was d e f i n i t e l y  l e g a l l y  drunk 
i n  my opinion when I saw him. " [TR.  1448-14491 

"But he was slow. His r eac t ions  weren ' t  quick . . . 
He was, my opinion one hundred percent - - He 
was drunk. " [TR.  14491 



POINT I 

THE TRIAL COURT ERRED BY DENYING APPELLANT'S 
PRETRIAL MOTION TO SUPPRESS VERBAL STATEMEI?TS. 



LEGAL ARGUMENT 

The improper i n f l u e n c e  exe r t ed  upon Appel lant  by 

De tec t ive  P ie rson  came i n  two d i s t i n c t  forms: s u b t l e  remarks 

and b l a t a n t  miss ta tements .  

Because Appel lant  was aware t h a t  h i s  mother ,  a  

supe rv i s ing  n u r s e  i n  t h e  same h o s p i t a l  wherein Appel lant  was 

a  p a t i e n t ,  knew and was f r i e n d l y  wi th  De tec t ive  P i e r s o n ,  he  was 

more v u l n e r a b l e  t o  sugges t ions  by t h e  De tec t ive  t o  "get it o f f  

h i s  ches t"  [TR.275], t h a t  i t  would "be b e t t e r  f o r  A p p e l l a n t ' s  

mother". [TR. 2751 
# ' 

Appel lant  descr ibed  h i s  s t a t e  of  mind a s  being "a 

p r e s s u r e  k ind  of  th ing" .  [TR.274] 

It i s  c l e a r  t h a t  De tec t ive  P ie rson  was us ing  psychologica l  

methods t o  g e t  Appel lant  t o  make an inc r imina to ry  s t a t emen t .  

He, i n  r e a l i t y ,  was u s ing  h i s  f r i e n d s h i p  w i t h  M r s .  P a t t e r s o n  a s  

a  c a t a l y s t  t o  g e t  Appel lant  t o  "make it e a s i e r "  on h imse l f .  

[TR. 2741 

Those s u b t l e  prodding methods coupled w i t h  an u n r e a l i s t i c  

sugges t ion  t h a t  Appel lant  "could probably maybe go w i t h  s e l f - d e f e n s e  

o r  something" [TR. 2741 r e s u l t e d  i n  improper and undue i n f l u e n c e  

over Appel lan t ,  t h e  r e s u l t  of  which should cause  t h e  Court t o  



r u l e  t h a t  t h e  T r i a l  Court e r r e d  i n  denying t h e  Motion t o  Suppress .  

Will iams v .  S t a t e ,  441 So.2d 653 ( F l a .  3 rd  DCA 1983) ,  review 

den ied ,  450 So.2d 489 ( F l a .  1984 ) ;  Foreman v .  S t a t e ,  400 

So.2d 1047 ( F l a .  1st  DCA 1981) ;  Thomas v .  S t a t e ,  456 So.2d 

454 ( F l a .  1984) and c a s e s  c i t e d  i n  Po in t  I o f  B r i e f  o f  Appe l l an t .  



P O I N T  I1 

THE T R I A L  COURT ERRED BY ALLOWING GRUESOME 
PHOTOGRAPHS AThD IRRELEVANT EVIDENCE TO COME 
BEFORE THE J U R Y .  



LEGAL ARGUMENT 

Appellee seeks t o  j u s t i f y  t h e  admission of Exhib i t s  

59 through 66 on t h e  theory t h a t  they "were used t o  show t h e  

a r e a s  of t h e  v i c t i m ' s  body from which Detect ive Edel c o l l e c t e d  

blood samples". (Appellee Brief a t  20) 

That propos i t ion  i s  f a u l t y  because t h e r e  were many 

o the r  non-gruesome photographs of t h e  decedent from which t h a t  

information could have been discerned and presented t o  t h e  ju ry .  

"Pos i t ion  of t h e  v i c t i m ' s  body i n  r e l a t i o n  t o  t h e  

crime scene" [Appellee Brief a t  211 i s  another erroneous theory 
8 - 

upon which t o  j u s t i f y  admission i n t o  evidence of t h e s e  

. - shockingly gruesome photographs. 

Had Appellee seen t h e  photographs t h a t  a r e  being 

discussed,  it would have observed c e r t a i n  close-up angles  

t h a t  lend no relevance t o  body pos i t ion  i n  t h e  crime scene. 

Nor was t h e  cause of death ever a disputed i s s u e .  

Again, while  conceding t h a t  t h e  bas ic  t e s t  f o r  

a d m i s s i b i l i t y  of photographs i s  re levancy,  S t r a i g h t  v .  S t a t e ,  

397 So.2d 903 (Fla .  1981), under t h e  circumstances of t h i s  

case  v i s  a v i s  t h e  T r i a l  Court recognizing t h e  gruesome n a t u r e  



of  E x h i b i t s  59 through 66 and t h e  f a c t  t h a t  t h e  photographs 

were admi t ted  dur ing  a w i t n e s s '  tes t imony o t h e r  than  t h e  

medical  examiner, i t  i s  submit ted t h a t  t h e  subj  e c t  photographs 

were n o t  - r e l e v a n t  t o  t h e  i s s u e s  b e f o r e  t h e  j u r y  and t h e  T r i a l  

Court committed r e v e r s i b l e  e r r o r  by admi t t i ng  same. Young 

v .  S t a t e ,  234 So.2d 341 (F l a .  1970) .  



POINT I11 

THE TRIAL COURT ERRED I N  DENYING APPELLANT'S 
MOTION TO REDUCE COUNT I OF THE INDICTMENT FROM 
MURDER I N  T9E F I R S T  DEGREE TO MURDER I N  THE 
SECOND DEGREE AT THE CLOSE OF ALL THE EVIDENCE 
I N  THE CASE. 



LEGAL ARGUMENT 

The most glaring issue in  dispute between the  

par t ies  i s  the  nature of the  underlying felony r e l a t ing  to  

the  theory of felony-murder . 

Appellant s ta ted a t  page 29 of i t s  I n i t i a l  Brief:  

"Since the  underlying felony upon which the  
felony murder charge has been based i s  a  
spec i f ic  in tent  offense ( to-wit :  Bur l a r  ) ,  
the  defense of voluntary intoxication + app i e s  
to  the  felony murder theory. l 1  (emphasis added) 

Appellee s ta ted  a t  page 29 of i t s  Answer Brief :  

"Because the  underlying felony for  the  felony 
murder was sexual ba t t e ry ,  a  general in tent  
crime, the  defense o t  voluntary intoxication 
was not applicable for  f i r s t  degree murder 
under the  felony murder theory." (emphasis added) 

Appellee's general statement of case law i n  t h i s  S ta te  

i s  not challenged; the  legal  principles a r e  simply not applicable 

to  the matter sub judice. 

Appellant c lear ly  established h i s  s t a t e  of intoxication 

prior  t o  h i s  entering the  decedent's home through testimonial 

as  well a s  physical evidence. 



Appellee f a i l s  t o  recognize t h i s  Court ' s  dec is ion  

i n  Gurganus v .  S t a t e ,  451 So. 2d 817 (F la .  1984) a s  being a  

most r ecen t  dec is ion  pe r t a in ing  t o  t h e  defense of voluntary 

in tox ica t ion  a s  it a f f e c t s  t h e  mental a b i l i t y  of an accused 

t o  e n t e r t a i n  a  s p e c i f i c  i n t e n t  t o  commit murder. 451 So.2d 

a t  822. 

The f a c t s  a r e  a l l  s e l f  ev iden t ;  t h e  desc r ip t ion  of 

t h e  Appellant by two f r i e n d s  approximately t h i r t y  (30) minutes 

before t h e  homicide i s  very c r u c i a l  t o  t h e  i s s u e  of in tox ica t ion  

and a b i l i t y  t o  form s p e c i f i c  i n t e n t .  

The uncontroverted opinion by t h e  medical examiner 

t h a t  Appellant probably had a  . I 4 5  blood a lcohol  l e v e l  a t  t h e  

time of t h e  of fense  b o l s t e r s  t h e  defense t h a t  Appellant was 

unable t o  form t h e  r e q u i s i t e  s p e c i f i c  i n t e n t  t o  k i l l  t h e  

decedent; t h e r e  can be l i t t l e  doubt t h a t  Appellant did no t  

" r e f l e c t "  on h i s  physical  ac t ions  of s tabbing t h e  decedent 

s u f f i c i e n t l y  t o  comprehend what he was doing. Gentry v .  S t a t e ,  

437 So.2d 1097 (Fla .  1983).  

The underlying felony was no t  sexual b a t t e r y ;  accordingly,  

those cases  c i t e d  by Appellee a s  t o  general  i n t e n t  crime 

a r e  inappl i cab le .  

There was more than s u f f i c i e n t  b a s i s  i n  f a c t  and i n  

law t o  j u s t i f y  t h e  T r i a l  Court grant ing  t h e  Appel lant ' s  



Motion t o  Reduce Count I t o  a l e s s e r  degree of murder. The 

Cour t ' s  den ia l  of t h a t  motion c o n s t i t u t e d  r e v e r s i b l e  e r r o r .  



POINT I V  - 

THE TRIAL COURT COIIMITTED REVERSIBLE ERROR 
WHEN I T  REQUESTED THE STATE ATTORNEY THE 
RESPONSIBILITY FOR PREPARIYTG THE FINDINGS 
UPON IHICH THE SENTENCE OF DEATH WAS BASED. 



LEGAL ARGUMENT 

Appellant r e l i e s  upon i t s  argument contained i n  

t h e  I n i t i a l  B r i e f .  

The T r i a l  Court ' s  words, a s  reproduced by Appellant 

i n  i t s  I n i t i a l  B r i e f ,  a r e  not  vague o r  i n d i s t i n c t .  

On - two s e p a r a t e  occas ions ,  t h e  T r i a l  Court made i t s  

pos i t ion  known, i. e . ,  t h a t  t h e  S t a t e  would prepare a Sentencing 

Order. [Tr .I823 ; TR. 18281 

Because Appellee concludes what occurred was tantamount 

t o  a " c l e r i c a l  request" ,  t h e  case  law p r o h i b i t s  what was done 

i n  t h i s  case  - an improper de legat ion  of a funct ion  committed 

exclus ive ly  t o  t h e  jud ic ia ry .  See, Carnegie v .  S t a t e ,  473 So. 2d 

782 (Fla .  2d DCA 1985);  Johnson v .  S t a t e ,  So. 2d -- 
(Fla .  2d DCA 1986) [ I 1  FLW 3151. 



POINT V 

THE TRIAL COURT ERRED I N  IMPOSING THE DEATH 
SENTENCE ON THE APPELLANT. 



LEGAL ARGUMENT 

Contrary t o  the  interpretaion of the  Tr ia l  Court's 

words as they made reference to  the  lack of remorse by 

Appellant, the  f ac t  remains, as  evidenced by the  language 

found a t  pages 1820-1821 of the  t r ansc r ip t ,  tha t  the  Tr ia l  

Court considered lack of remorse in  ul t imately reaching the 

conclusions t o  sentence Appellant t o  death. Appellant r e l i e s  

upon the  langauage se t  fo r th  in  Stano v.  S ta te ,  460 So.2d 

890 (Fla. 1984) as being disposi t ive  of t h i s  i ssue.  

On the  issue of age, addit ional  cases in which age 
' 

has been considered to  be a  mit igating circumstance, see 
. 

Thomas v .  S ta te ,  456 So.2d 454 (Fla. 1984); Oats v. S t a t e ,  

(Fla. and Smith v .  S ta te ,  So. 2d 

(Fla. 1986) [I1 FLW 3451 . 

The f a c t s  of the  ins tant  case a r e  s t r ik ing ly  similar  

t o  those in  Ross v. S ta te ,  474 So.2d 1170  (Fla. 1985). Both 

cases involve a  violent  s e r i e s  of ac t s  by the  accused upon 

the decedents; in  both cases,  the  defendants had been drinking. 

Appellee's attempt t o  dis t inguish the  case a t  bar 

from Ross on the  ground tha t  Ross involved a  domestic 



dispute i s  creating a  d i s t inc t ion  without a  difference.  

In both Ross and Patterson, the  perpetrator  acted 

in  an i r r a t i o n a l  frenzy, the  same type of conduct tha t  caused 

t h i s  Court to  reduce a  death sentence i n  Amazon v.  S ta te ,  

487 So.2d 8  (Fla. 1986). 

A review of a l l  attendant circumstances should 

lead to  the  lega l  conclusion tha t  the  Tr ia l  Court erred by 

imposing the  death penalty upon Appellant. 



CONCLUSION 

Based upon t h e  reasons s e t  f o r t h ,  cases  decided 

by t h i s  Court and t o t a l i t y  of t h e  circumstances,  it i s  

r e s p e c t f u l l y  submitted t h a t  t h e  T r i a l  Court committed r e v e r s i b l e  

e r r o r s  during t h e  t r i a l .  

Accordinglv, t h e  Court should en te r  i t s  Order 

d i r e c t i n g  t h a t  t h e  case  be remanded f o r  a new t r i a l .  
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