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STATEMENT OF THE CASE AND FACTS 

The S t a t e  s h a l l  r e l y  e x c l u s i v e l y  upon t h e  fo l l owing  s t a t e -  

ment o f  t h e  c a s e  and f a c t s :  

The Appe l l an t ,  James Agan, s t a n d s  conv i c t ed  o f  murder i n  

t h e  f i r s t  degree  f o r  t h e  d e a t h  o f  Dana D e  W i t t .  M r .  Agan i s  

under a  s e n t e n c e  o f  d e a t h  upheld  by t h i s  Honorable Cour t  i n  

Agan v .  S t a t e  445So.2d 326 ( F l a .  1983 ) .  The murder i s  M r .  

Agan's second.  

FACTS: POINT ONE 

M r .  Agan was conv i c t ed  of  murder and s en t enced  t o  dea th  

i n  a  1974 c a s e ,  b u t  s u c c e s s f u l l y  cha l l enged  h i s  d e a t h  s en t ence  

y e a r s  l a t e r .  The g u i l t y  p l e a  e n t e r e d  (and cha l l enged )  by 

M r .  Agan was never  vaca t ed  o r  set a s i d e .  

When M r .  Agan committed t h e  murder a t  b a r ,  he  undertook 

t h e  same s t r a t e g y  which worked f o r  him i n  t h e  1974 c a s e .  

( R  381-389). M r .  Agan admi t t ed  h i s  g u i l t ,  f i g u r i n g  he  cou ld  

escape  any d e a t h  s en t ence .  ( R  390-412) . 
M r .  Agan t e s t i f i e d  b e f o r e  t h e  grand j u r y ,  s t a t i n g :  

(1) The p r e c i s e  d e t a i l s  r e g a r d i n g  where, 
when and how he came t o  m e e t ,  and 
d i s l i k e ,  M r .  D e  W i t t .  ( R  392-396). 

( 2 )  The gory  d e t a i l s  o f  t h e  murder,  i n -  
c l u d i n g  t h e  f a c t  (which o n l y  t h e  
murderer  would know) t h a t  h i s  k n i f e  
became jammed ( lodged)  i n  M r .  D e  W i t t ' s  
v e r t e b r a e  - a  f a c t  confirmed by 
au topsy .  ( R  396-402). 



( 3 )  A f u l l  awareness o f  h i s  l e g a l  r i g h t s ,  
n o t i n g  i n  p a r t i c u l a r  t h a t  h i s  lawyer  had 
w r i t t e n  him a l e t t e r  a d v i s i n g  him n o t  t o  
t e s t i f y .  ( R  381-389). 

( 4 )  That  he  f e l t  t h a t  t h e  b e s t  way t o  
avo id  t h e  e l e c t r i c  c h a i r  was t o  c o n f e s s  
g u i l t  ( R  390, 412) and r e l y  upon t h e  
t a c t i c s  used i n  h i s  o t h e r  murder c a se .  
( R  390, 412) . 

When M r .  Agan came b e f o r e  t h e  C i r c u i t  Cour t  f o r  e n t r y  of  

h i s  p l e a  (and impos i t i on  o f  s en t ence )  he  was r a t i o n a l  and l u c i d .  

M r .  Agan acknowledged h i s  w r i t t e n  wa ive r s  ( R  421-431) and re- 

sponded t o  t h e  C o u r t ' s  i n q u i r y  a s  f o l l ows :  

(1) M r .  Agan s t a t e d  t h a t  he  had con- 
f e r r e d  w i t h  h i s  a t t o r n e y  and was f u l l y  
aware o f  h i s  r i g h t s .  ( R  422-423) . 
( 2 )  M r .  Aqan unders tood he  was f a c i n g  
t h e  d e a t h  p e n a l t y .  ( R  423) . 
( 3 )  M r .  Agan i d e n t i f i e d  h imsel f  a s  t h e  pe rson  
r e f e r r e d  t o  i n  t h e  F B I  "Rap Shee t" .  
( R  425) .  

( 4 )  M r .  Agan swore he  was n o t  cu r -  
r e n t l y  s u f f e r i n g  from any menta l  o r  
emot iona l  i l l n e s s  o r  p h y s i c a l  problem. 
( R  426 ) .  

( 5 )  M r .  Aqan t e s t i f i e d  t o  havinq v a l i d  
s t r a t e g i c  Geasons f o r  p l e a d i n g  g;ilty. 
( R  427) .  

( 6 )  M r .  Agan was s a t i s f i e d  w i t h  c o u n s e l ,  
who had done " a l l  he  cou ld" .  ( R  428) .  

( 7 )  M r .  Agan d i d  n o t  want a  p r e sen t ence  
i n v e s t i g a t i o n  o r  a  s e n t e n c i n g  j u ry .  
( R  443-444). 



( 8 )  M r .  Agan s t a t e d  he had "beaten"  t h e  
c h a i r  be fo re  and would do s o  aga in .  
( R  448-449). 

M r .  Agan t o l d  t h e  Court t h a t  he would murder M r .  De W i t t ' s  

p a r t n e r  upon r e t u r n i n g  t o  p r i s o n ,  appa ren t ly  p l a c i n g  t h e  ou t -  

rageous comment on t h e  record  f o r  f u t u r e  use .  A f t e r  being 

sentenced t o  d e a t h ,  Agan boasted t o  t h e  p rosecu to r  "I am s t i l l  

going t o  b e a t  you. ( R  463) . 
M r .  Agan never  sought  l eave  t o  withdraw h i s  p l e a ,  choosing 

i n s t e a d  t o  l e t  h i s  appeal  run i t s  course  and t o  l e t  t h e  s t a t e  

des t roy  t h e  phys i ca l  evidence.  ( R  613-6). F i n a l l y ,  on t h e  week 

he was t o  be executed,  Agan ( a s  he had i n  h i s  o t h e r  murder 

c a s e )  chal lenged t h e  p r o p r i e t y  of h i s  p l e a  and sen tence  

( R - 2 1  e t  s e q . )  by motion f i l e d  pursuant  t o  F l a .  R. C r .  P .  3.850. 

The Appel lan t ,  r e l y i n g  upon a n c i e n t  documents, s e l e c t i v e l y  

quoted,  contended t h a t  he was menta l ly  ill and t h e r e f o r e  i n -  

competent t o  r ende r  an i n t e l l i q e n t  o r  vo lun ta ry  d e c i s i o n .  The 

r eco rds ,  whi le  diagnosing phys i ca l  o r  p e r s o n a l i t y  d i s o r d e r s  o r  

even some mental i l l n e s s ,  con ta ined  in format ion  which h u r t  

M r .  Agan's c a s e ;  t o  w i t :  

(1) The l e t t e r  from Major Molitch appended 
t o  t h e  p e t i t i o n  desc r ibed  Aqan a s  
"immature" and "unable t o  adap t "  t o  
m i l i t a r y  l i f e ,  b u t  concluded t h a t  Agan 
had "no cond i t i on  which ,war ran ts  a  
medical  d i s cha rge .  " ( R  582) . 



( 2 )  Agan, a f t e r  su r r ende r ing  himself  f o l -  
lowing a  robbery and going f i r s t  t o  
p r i s o n  and then  a  p r i s o n  h o s p i t a l ,  
saw a  D r .  Ca r l  Smith. Smith was 
aware of  Agan's c la ims  r ega rd ing  
" h a l l u c i n a t i o n s , "  "hear ing  vo ices"  
and " d e l u s i o n s , "  b u t  c a l l e d  t h e s e  
c la ims  f a l s e .  D r .  Smith s a i d :  

"There i s  a  h i s t o r y  of 
de lus ions  and h a l l u c i n a t i o n s ,  
b u t  I can f i n d  no th ing  from 
what t h e  p a t i e n t  says  t h a t  
i n d i c a t e s  t o  me t h a t  he has  
eve r  had any kind o f  de lus ion  
o r  h a l l u c i n a t i o n  o r  any abnormal 
t h i n g  of  t h a t  n a t u r e .  He i s  
[ a ]  hypochondriac. " ( R  592-593) . 

and : 

" P a t i e n t  says  when he 
was a  c h i l d  t h a t  he heard vo ices  
e s p e c i a l l y  a t  n i g h t  and he would 
r a i s e  up i n  bed and look around. . .  
I do n o t  f e e l  he heard any such 
vo ices  o r  any th ing  of  t h a t  
n a t u r e .  ( R  593 ) .  

and : 

"Or i en t a t i on  a s  t o  t ime ,  
p l a c e ,  person and [obscured by 
stamp] t o  r e a l i t y  i s  normal. 
Memory i s  good f o r  remote, p a s t  
and r e c e n t  even t s .  " ( R  593) . 

(3 )  Based upon h i s  e x p e r t  f i n d i n g s ,  D r .  Smith 
was n o t  w i l l i n g  t o  accep t  t h e  p r i s o n  d i -  
agnos i s  r epea t ed  ( i n  bold  t ype )  i n  
A p p e l l a n t ' s  b r i e f .  Smith d i d  observe 
t h a t  Agan could be fak ing  h i s  "mental" 
problems f o r  t h e  purpose of  s e r v i n g  h i s  
sen tence  i n  t h e  h o s p i t a l  r a t h e r  than  
r e g u l a r  p r i s o n .  ( R  592-593) . 



( 4 )  Whatever Agan's  c o n d i t i o n  upon e n t e r i n g  
M i l l e d g e v i l l e  H o s p i t a l ,  he was r e l e a s e d  
l a t e r  a s  f u l l y  " r e s t o r e d . "  ( R  595 ) .  

M r .  Agan's  h i s t o r y ,  o f  c o u r s e ,  i n c l u d e s  a  f i n d i n g  t h a t  he  

was competent t o  e n t e r  a  p l e a  t o  f i r s t  deg ree  murder i n  1974. 

Thus, even though he  was r e sen t enced ,  h i s  p l e a  was competent ly  

e n t e r e d ,  j u s t  a s  t h e  p l e a  a t  b a r  was .l 

Absent even a  prima f a c i e  b a s i s  f o r  r e l i e f ,  t h e  p e t i t i o n  

was p r o p e r l y  and summarily den ied .  

FACTS: P O I N T  TWO 

A s  i s  h i s  a b s o l u t e  r i g h t  under t h e  law, M r .  Agan c o n t r o l l e d  

h i s  de f ense .  Agan dec ided  t h e  s t r a t e g y  t o  be employed and set  

t h e  c o u r s e ,  go ing  a g a i n s t  t h e  adv i ce  o f  counse l .  ( R  387) .  

A t  t h e  s en t enc ing ,  Agan aqreed  counse l  "d id  a l l  he could"  

( R  428) and t o l d  t h e  c o u r t  he d i d  n o t  want counse l  t o  a rgue .  

( R  448-449). Now Agan ha s  t h e  a u d a c i t y  t o  c h a l l e n g e  t h e  

"competence o f  counse l " .  

FACTS: P O I N T  THREE 

Agan's  t h i r d  p o i n t  r a i s e s  c l a ims  o f  e r r o r  which have 

been waived. 

l1t i s  i n t e r e s t i n g  t o  n o t e  t h a t  t h e  a l l e g e d l y  " incompetent"  
M r .  Agar1 f i l e d  a  sworn a f f i d a v i t  v e r i f y i n g  t h e  c o n t e n t s  o f  h i s  
p e t i t i o n .  ( R  5 9 ) .  Was Agan competent t o  s o  swear? 



FACTS: POINT FOUR 

The S t a t e  o f  F l o r i d a  b e l i e v e d  M r .  Agan t o  be g u i l t y  and 

p ro secu t ed  him. One S t a t e  i n v e s t i g a t o r ,  M r .  B e l l  (who d i d  n o t  

head t h e  i n v e s t i g a t i o n  and d i d  n o t  have a l l  t h e  f a c t s )  tes t -  

i f i e d  t o  f o l l owing  up a l t e r n a t e  l e a d s  and s u s p e c t s .  B e l l  was 

unequivocal  i n  s t a t i n g  h i s  b e l i e f  t h a t  Agan was (and i s  ) 

g u i l t y  o f  t h i s  murder.  ( R  600, 616-617). 



SUMMARY O F  ARGUMENT 

This  ca se  marks t h e  second t ime M r .  Agan has  p l ed  g u i l t y  i n  

a  c a p i t a l  c a s e ,  wai ted u n t i l  t h e  S t a t e  could no longer  t r y  him, 

and then  chal lenged t h e  "incompetence" of  h i s  p l e a .  L a s t  t ime 

h i s  p l e a  was a f f i rmed b u t  he escaped t h e  d e a t h  pena l ty .  I n  t h i s  

c a s e ,  a f t e r  announcing he would use  t h e  same s t r a t e g y ,  he pro- 

mised t h e  s t a t e  " I  am s t i l l  going t o  b e a t  you". The i r o n y  of 

t h i s  ca se  i s  t h a t  M r .  Agan's b a t t l e  p l a n ,  i f  s u c c e s s f u l ,  w i l l  

prove t h a t  he was a b s o l u t e l y  s ane ,  l u c i d  and committed t o  a  sound 

l e g a l  s t r a t e g y  a l l  a long.  

M r .  Agan f a i l s  t o  suppor t  h i s  c l a ims  wi th  r eco rd  evidence 

o r  suppor t ing  l e g a l  a u t h o r i t y .  Indeed,  h i s  c la ims  f a i l  n o t  

on ly  f o r  l a c k  of  f a c t u a l  suppor t ,  b u t  a s  l e g a l l y  un tenable  and, 

i n  some i n s t a n c e s ,  waived. 

M r .  Agan's non r eco rd ,  p r o f e r r e d  m a t e r i a l s  do n o t  suppor t  

h i s  p o s i t i o n  even i f  t hey  could  be r e l i e d  upon. 

The bottom l i n e  i s  t h a t  t h e  t r i a l  c o u r t  d i d  n o t  e r r  i n  

summarily r e j e c t i n g  Agan's c la im on t h e  r eco rds  and p lead ings  

be fo re  it. 



ARGUMENT: POINT ONE 

THE COURT D I D  NOT ERR I N  SUMMARILY 
DENYING THE MOTION FOR POST CONVICTION 
RELIEF. 

Before add res s ing  M r .  Agan's arguments, t h e  S t a t e  of  

F l o r i d a  would r e s p e c t f u l l y  o b j e c t  t o  h i s  r e l i a n c e  upon non- 

record  m a t e r i a l s  and c r y p t i c  r e f e r e n c e s  t o  "mandatory r u l e s "  which 

do n o t  e x i s t  and "o the r  c a s e s "  which a r e  n o t  i d e n t i f i e d .  The 

S t a t e  r e a l i z e s  t h a t  M r .  Aqan d e s p e r a t e l y  wants a  hea r ing  and,  i n  

doing s o  has  decided n o t  t o  move t o  s t r i k e  h i s  b r i e f ,  b u t  it 

cannot and w i l l  n o t  f o r f e i t  t h e  r i g h t  of t h e  people  t o  a  d e t e r -  

minat ion of  t h i s  cause  on t h e  record  be fo re  t h i s  c o u r t .  Therefore ,  

i f  s p e c i f i c  a s s e r t i o n s  of  " f a c t "  bur ied  i n  M r .  Agan's b r i e f  

• a r e  n o t  s p e c i f i c a l l y  addressed ,  t h i s  Honorable Court should no t  

assume t h a t  t h e  S t a t e  accep t s  t h e  a s s e r t i o n  a s  t r u e .  The 

S t a t e  i s  simply n o t  i n  a  p o s i t i o n  t o  address  ma t t e r s  de  hors  -- 

t h e  record .  

( A )  Summary Denial  of  Agan's P e t i t i o n  
was Proper .  

M r .  Aqan contends t h a t  t h e  "only"  proper  method by which 

t h e  C i r c u i t  Court could d i spose  of h i s  p e t i t i o n  was by evid-  

e n t i a r y  hea r ing .  This  i s  n o t  a  c o r r e c t  s ta tement  of  t h e  law. 

A motion f o r  p o s t  conv ic t ion  r e l i e f  f i l e d  pursuant  t o  F l a .  

R. C r .  P. 3 .850 may be summarily r e j e c t e d ,  r e g a r d l e s s  of  t h e  



c la im p re sen ted  o r  n a t u r e  of  t h e  c a s e ,  i f  t h e  a l l e g a t i o n s  

conta ined  t h e r e i n  a r e  n o t  supported by t h e  record .  Liqhtbourne 

v .  S t a t e  10 FLW 303 ( F l a .  1985) ; ~ i l e y  v. S t a t e  433 So.2d 976 

( F l a .  1983) ; S t a t e  v.  Williams 447 So.2d 356 ( F l a .  1st DCA 1984) .2  

The F l o r i d a  r u l e  comports f u l l y  w i th  f e d e r a l  s t anda rds  i n  t h i s  

r ega rd .  Blackledge v.  A l l i s o n  431 U.S. 63 (1977);  ~ h o m a s  V. 

E s t e l l e  550 F2d 1014 ( 5 t h  C i r .  1977) ;  Williams v .  Wainwright 

604 F2d 404 ( 5 t h  C i r .  1979) .  

The c o u r t  sub jud ice  was confronted wi th ,  of a l l  t h i n g s ,  a  

c la im t h a t  Agan was incompetent "supported"  by Agan,s sworn 

a f f i d a v i t !  The f a c i a l  a b s u r d i t y  of  t h i s  a s i d e ,  t h e  Court had 

t r a n s c r i p t s  which r e f l e c t e d  a  c l e a r ,  sane and l u c i d  defendant  

conducting h i s  own defense  according t o  a  t e s t e d  and proven 

p lan  t h a t  had worked f o r  Agan i n  t h e  p a s t .  

Against  t h i s  record  was posed a  bundle of  r eco rds  which 

an t eda t ed  Agan's l a s t  a d j u d i c a t i o n  o f  competence ( n o t  - incompetence) 

and which c h a r a c t e r i z e d  Agan a s  a  hypochondriac and a  f raud 

who fe igned  "de lus ions"  and "voices"  t o  escape an unpleasan t  

m i l i t a r y  l i f e  and normal imprisonment. 

M r .  Agan contends  t h a t  h i s  s o  c a l l e d  " b i z a r r e "  conduct 

be fo re  t h e  t r i a l  c o u r t  should compel a  f u l l  hear ing .  This  

" b i z a r r e "  behavior  included:  

(1) T e l l i n g  t h e  Court he would k i l l  aqa in .  

2 ~ h e  c i t e d  case  of H i l l  v .  S t a t e  473 So.2d 1253  la. 1985) 
dec l ined  t o  fol low Williams due t o  i t s  f a c t s ,  b u t  d i d  n o t  r e v e r s e  
Williams. 



( 2 )  Refus ing t o  a c c e p t  t h e  adv i ce  o f  h i s  
a t t o r n e y  r eqa rd ing  s t r a t e g y .  

( 3 )  Uncooperat iveness .  

( 4 )  Admitt ing g u i l t .  

Th is  behav io r ,  wh i l e  melodramat ica l ly  p o r t r a y e d  i n  Agan's 

b r i e f ,  was n o t  i n d i c a t i v e  o f  incompetence t o  e n t e r  a  p l e a ,  es- 

p e c i a l l y  when viewed a g a i n s t  t h e  medical  r e p o r t s  M r .  Agan has  

provided.  

M r .  Agan, o f  c o u r s g h a s  p l ed  g u i l t y  t o  c a p i t a l  murder b e f o r e  

and h i s  p l e a  ha s  w i th s tood  l e g a l  cha l l enges .  The r eco rd ,  however, 

i s  n o t  a s  i l l u m i n a t i n g  a s  t h e  cand id  o b s e r v a t i o n s  o f  D r .  Smith. 

Smith d e s c r i b e d  Agan a s  a  f a k e r  and a f r a u d .  H e  s a i d  Agan never  

s u f f e r e d  from any (c la imed)  h a l l u c i n a t i o n s  o r  d e l u s i o n s .  Agan, 

s a i d  Smith, f e igned  h i s  p h y s i c a l  and menta l  problems t o  draw a 

b e t t e r  p r i s o n  ass ignment  ( t h e  h o s p i t a l  r a t h e r  t h a n  a c e l l ) .  

So, M r .  Agan has  connected f e igned  i l l n e s s  w i th  p e r s o n a l  

b e n e f i t .  H e  faked i n s a n i t y  and g o t  o u t  o f  t h e  army, he  faked it 

a g a i n  and g o t  a  b e t t e r  p r i s o n  ass ignment .  H e  faked it a g a i n  and 

a t  l e a s t  avoided a dea th  s en t ence .  ( H e  a l s o  probably  l e a r n e d  t h a t  

he f a i l e d  t o  a c t  oddly  enough a t  t h e  p l e a  h e a r i n g  t o  escape  li- 

a b i l i t y  a l t o g e t h e r ) .  With a l l  t h i s  expe r i ence ,  Agan: 

(1) Claimed he would k i l l  a g a i n ,  knowing 
such an ou t rageous  s t a t emen t  cou ld  be 
u s e f u l  l a t e r .  

( 2 )  Refused t o  pe rmi t  h i s  lawyers  t o  b r i n g  
i n  impeachable p s y c h i a t r i c  "ev idence"  o r  
t o  pe rmi t  s t a t e  p s y c h i a t r i s t s  t o  examine 
him and f i n d  him sane.  



( 3 )  Admitted h i s  g u i l t .  

M r .  Agan t r i e s  t o  compare h i s  c a s e  t o  t h a t  o f  H i l l  v .  S t a t e ,  

473 So.2d 1253 (F l a .  1985 ) .  A s  no ted  above,  M r .  H i l l ' s  menta l  

problems w e r e  much g r e a t e r  t han  Agan's .  Unl ike  Agan, H i l l  had no 

memory and no c a p a c i t y  t o  make p l a n s  o r  f o rmu la t e  a c t i o n .  

M r .  Agan i s  n o t  t h e  f i r s t  competent  c a p i t a l  de f endan t  t o  

c o n f e s s  g u i l t ,  r e f u s e  t o  coope ra t e  w i t h  c o u n s e l ,  r e f u s e  t o  a l l o w  

development o f  an i n s a n i t y  de f ense  o r  r e f u s e  t o  resist a  dea th  

s en t ence .  F o s t e r  v .  S t a t e , 4 0 0  So.2d l ( F 1 a .  1 9 8 1 ) ;  Goode v .  

Wainwright,  704 F2d 593 (11  C i r .  1 9 8 3 ) .  Such conduct  h a s  never  

proven incompetence t o  s t a n d  t r i a l ;  n o r  does  it compel an ev- 

i d e n t i a r y  hea r i ng .  F o s t e r  s t a t e s :  

"Even though it may appea r ,  
upon examina t ion ,  t h a t  a  motion 
f o r  p o s t  c o n v i c t i o n  r e l i e f  i s  
s u f f i c i e n t ,  it shou ld  be sum- 
m a r i l y  den i ed  i f  t h e  f i l e s  and 
r e c o r d s  r e f u t e  t h e  a l l e g a t i o n s  
o r  o t h e r w i s e  c o n c l u s i v e l y  p re -  
c l u d e  r e l i e f . "  s u p r a ,  a t  3. 

S ince  ev idence  o f  p a s t  p e r s o n a l i t y  o r  menta l  d i s o r d e r s  does  

n o t  e s t a b l i s h  "incompetence" under S tone  v .  S t a t e ,  10 F.L.W. 

621 (F l a .  1985) and g iven  t h e  f a c t  t h a t  Agan had a  c l e a r  and w e l l  

d e f i n e d  s t r a t e g y  ( i ndeed ,  a f t e r  be ing  sen tenced  he  boas t ed  t o  

t h e  p r o s e c u t o r  "I am s t i l l  go ing  t o  b e a t  y o u " ) ,  and g iven  t h e  

r e c o r d  a t  b a r ,  t h e  t r i a l  c o u r t  was c l e a r l y  j u s t i f i e d  i n  summarily 

r e j e c t i n g  Agan's  c la im.  



( B )  Agan's "competence" Is Not 
P r o p e r l y  Before  T h i s  Cour t .  

M r .  Agan, r e l y i n g  upon f a c t s  n o t  - i n  e v i d e n c e ,  o f f e r s  a 

p r o t r a c t e d  argument r e g a r d i n g  h i s  a l l e g e d  "incompetence".  

While n o t i n g  t h a t  Aqan's  p r o f f e r e d  "ev idence"  does  n o t  s u p p o r t  

h i s  c l a i m ,  t h e  f a c t  remains  t h a t  t h i s  i s s u e  i s  one o f  f a c t ,  and 

c a n n o t  be r e a r g u e d  ( o r  have t h e  e v i d e n c e  reweighed) on a p p e a l .  

Tibbs  v .  S t a t e  397 So.2d 1120 ( F l a .  1981) a f f d .  457 U.S. 31  ( 1 9 8 2 ) .  

( C )  P l e a  Procedures  

M r .  Agan con tends  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  a c c e p t i n g  

h i s  g u i l t y  p l e a  w i t h o u t  p r o t e c t i n g  some nebulous  "due p r o c e s s "  

r i g h t  t o  be  f r e e  from t h e  consequences o f  h i s  s t r a t e g i c  d e c i s i o n s .  

The f a c t  t h a t  a  d e f e n d a n t  does  something a  lawyer would n o t ,  

c a u s i n g  h i s  c o n v i c t i o n  a s  a  r e s u l t ,  d o e s  n o t  compel c o u r t  i n t e r -  

v e n t i o n .  T h i s  i s  t r u e  even when, m i d - t r i a l ,  a  d e f e n d a n t  b l u r t s  o u t  

t h a t  he  i s  g u i l t x  a s  i n  F o s t e r ,  s u p r a ,  o r  when a  p r o  se d e f e n d a n t  -- 

conduc t s  h i s  d e f e n s e  i n  such  a  manner a s  t o  h e l p  t h e  s t a t e  c o n v i c t  

him, a s  i n  Goode, s u p r a .  

M r .  Agan, n o t  t h e  c o u r t  o r  h i s  l a w y e r s ,  c o n t r o l l e d  h i s  de- 

f e n s e  a c c o r d i n g  t o  h i s  a b s o l u t e  r i q h t .  I n  F a r e t t a  v.  C a l i f o r n i a  

422 U.S. 806 (1975) t h e  Supreme Cour t  r u l e d  a g a i n s t  a  t r i a l  c o u r t  

which t r i e d  t o  " save  F a r e t t a  from h i m s e l f " ,  s t a t i n g  t h a t  no one 

may f o r c e  c o u n s e l ,  o r  a  d e f e n s e ,  on a  d e f e n d a n t .  The Cour t  h e l d  

t h a t  F a r e t t a ' s  "poor"  l e g a l  work would n o t  s a v e  him l a t e r  and t h a t  

F a r e t t a ,  n o t  s o c i e t y ,  would have t o  s u f f e r  t h e  consequences o f  

unsound l e g a l  s t r a t e g y ,  see e . g .  S t r i c k l a n d  v .  Washington 



80 L .  Ed.2d 674 (1984) ;  Wainwright v .  Sykes 433 U.S. 72 (1977) .  

Thus, whi le  none of u s ,  a s  lawyers ,  would ag ree  on t h e  

b e s t  defense  i n  - any c a s e ,  t h a t  disagreement cannot  compel r eve r -  

s a l  of  Agan's conv ic t ion .  A t  l e a s t  Agan, u n l i k e  F o s t e r  o r  Goode, 

had a p l an .  

Given t h a t ,  t h e  Court undertook a p l e a  colloquoy wi th  M r .  

Agan which completely s a t i s f i e d  t h e  requirements  of  ~ o y k i n  v .  

Alabama 395 U.S. 238 (1969) and Davis v.  Wainwright 547 F.2d 

261 ( 5 t h  C i r .  1977) .  

M r .  Agan's p o s i t i o n ,  i f  accep ted ,  would r e q u i r e  t h i s  

Honorable Court t o  o v e r r u l e  t h e  United S t a t e s  Supreme C o u r t ' s  

d e c i s i o n s  on h i s  "due process"  c l a im  on nothing more than t h e  

word of  a diagnosed f a k e r ,  mal ingerer  and f raud .  This  would f u l -  

f i l l  Agan's prophecy t o  t h e  S t a t e  At torney ("I am s t i l l  goinq t o  

b e a t  you.") and it would g rave ly  undermine t h e  e n t i r e  p rocess  of  

accep t ing  g u i l t y  p l e a s ,  a s  forewarned i n  Bryan v .  United S t a t e s  

492 F.2d 775,80 (5  C i r .  1974) : 

" [ t o ]  say  t h a t  a d i s t r i c t  
judge must accord an e v i d e n t i a r y  
hea r ing  t o  a p e t i t i o n  which ad- 
vances . . .  t h e  u t t e r l y  i n c r e d i b l e  
a s s e r t i o n  t h a t  a l l  t h e  former 
o f f i c i a l  proceedings  i n  h i s  
cause  were no more than  a 
s t u l t i f y i n g  charade i n  which j u s t i c e  
was mocked by every  p a r t i c i p a n t -  
even t h e  judge h imse l f .  No pro- 
ceed ing ,  n o t  a s i n g l e  conceivable  one, 
would enjoy t h e  f i n a l i t y  t h a t  de- 
c i s i o n a l  law must have t o  mainta in  
i t s  credence.  Indeed,  t h e  number 
of  hea r ings  which a w i l l f u l  a f f i a n t  
could provoke a s  t o  a s i n g l e  con- 
v i c t i o n  would be l i m i t l e s s . "  



Again, o u r  r e c o r d  shows t h a t  Agan, based on p a s t  expe r i ence ,  

f e l t  he  cou ld  escape  a  d e a t h  s en t ence  by p l ead ing  g u i l t y  t o  a  

murder he committed. see North C a r o l i n a  v. A l fo rd ,  400 U.S. 25 

(1970 ) .  H e  had t h e  a b s o l u t e  r i g h t  t o  d i c t a t e  h i s  p l a n  o f  d e f e n s e ,  

S t r i c k l a n d ,  Sykes,  s u p r a ,  and he canno t  be  i n s u l a t e d  from h i s  

own s t r a t e g i c  m i s t akes .  F a r e t t a ,  sup ra .  Indeed,  it would be  a  

" p e r v e r s i o n  o f  j u s t i c e "  t o  a l l ow  Agan t o  u s e  one  s t r a t e g y  and,  

upon i t s  f a i l u r e ,  r e p u d i a t e  it. Curry v. Wilson,  405 F2d 110 

(9 C i r .  1968 ) .  

Agan i s  n o t  e n t i t l e d  t o  an  e v i d e n t i a r y  h e a r i n g .  



ARGUMENT: POINT TWO 

THE LOWER COURT D I D  NOT 
ERR I N  SUMMARILY DENYING 

AGAN'S PETITION ALLEGING I N  
EFFECTIVE ASSISTANCE OF COUNSEL. 

The r eco rd  a t  b a r  c o n t a i n s  more t h a n  s u f f i c i e n t  f a c t s  t o  

s u p p o r t  t h e  a c t i o n  o f  t h e  t r i a l  c o u r t .  While M r .  Agan wishes  t o  

o b f u s c a t e  t h e  t r u t h  w i t h  a  smokescreen o f  i r r e l e v a n t  " f a c t s " ,  

e r roneous  s t a t e m e n t ' s  of  " f a c t "  and f a l s e  a c c u s a t i o n s ,  he  canno t  

overcome t h e  t r u t h .  Indeed,  h i s  arqument i s  remarkable  n o t  f o r  

what it s a y s ,  b u t  f o r  what it r e f u s e s  t o  s ay ;  t h a t  M r .  Agan pre-  

ven ted  h i s  lawyers  from p r e p a r i n g  h i s  de f ense .  

Before  d i s m a n t l i n g  Agan's  argument,  t h e  S t a t e  w i l l  s t r e n u -  

a o u s l y  o b j e c t  t o  a  c o n t i n u i n g  a c c u s a t i o n  o f  "bad f a i t h  p r o s e c u t i o n "  

i n  Agan's  b r i e f .  The F l a .  Bar Code o f  P r o f .  Resp. EC 7-13 and DR 

7-103 p r o s c r i b e s  t h e  conduct  o f  which t h e  p r o s e c u t o r  s t a n d s  f a l s e l y  

accused.  M r .  Agan shou ld  e i t h e r  "pu t  up" by f i l i n g  a  g r i evance  w i t h  

t h e  F l o r i d a  Bar a g a i n s t  t h e  S t a t e  At to rney  o r  he should  " s h u t  up". 

Before  do ing  any th ing ,  however, M r .  Agan should  r e c a l l  t h a t  I n -  

v e s t i g a t o r  B a l l ,  whom he s e l e c t i v e l y  q u o t e s ,  swore under o a t h  t h a t  

he  i s  convinced,  d e s p i t e  i n i t i a l  doub t s ,  t h a t  Agan i s  g u i l t y .  

Oddly enough, M r .  B a l l ' s  comment does  n o t  s e e m  t o  appear  i n  Agan's  

b r i e f ,  a l though  t h a t  comment would a s s u r e d l y  p r ec lude  competant  

c o u n s e l ,  l i k e  M r .  Futch  o r  M r .  S t i n s o n ,  from b r i n g i n g  B a l l  b e f o r e  

t h e  Cour t  a s  a  w i t n e s s .  



The S t a t e  ag rees  wi th  M r .  Agan t h a t  t h e  i s s u e  of  a t t o r n e y  

competence i s  c o n t r o l l e d  by S t r i c k l a n d  v.  Washington, -U.S.-, 

80 L Ed 2d 674(1984) .  That c a s e  s e t s  f o r t h  a  s t anda rd  of  represen-  

t a t i o n ,  however, which does n o t  r e q u i r e  a  lawyer t o  do t h a t  which 

i s  l e g a l l y  o r  e t h i c a l l y  impossible ;  i . e . ,  w r e s t  u l t i m a t e  c o n t r o l  

of  t h e  ca se  from h i s  c l i e n t .  

The record  a t  ba r  i s  c l e a r .  M r .  S t i n son  wanted t o  defend 

Agan, b u t  Agan r e fused  t o  a l low him t o  do so .  M r .  S t i n son  t o l d  

Agan n o t  t o  t a l k  t o  t h e  p o l i c e  o r  t h e  Grand J u r y ,  bu t  Agan t a l k e d  

anyway. M r .  Futch t r i e d  t o  p repare  a  defense ,  b u t  Agan t o l d  him 

n o t  t o .  M r .  Futch t r i e d  t o  arque on Agan's behalf  a t  sen tenc ing ,  

and Agan t o l d  t h e  Court he d i d  n o t  want M r .  Futch t o  say any- 

t h i n g .  F i n a l l y ,  Agan t o l d  t h e  Court ,  under o a t h ,  t h a t  S t in son  and 

Futch "d id  a l l  t hey  could"  f o r  him. 

Refer r ing  aga in  t o  o u r  code of e t h i c s ,  F l a .  Bar Code of  Prof .  

Resp. EC 7-7 s t a t e s  i n  r e l e v a n t  p a r t :  

"A defense  lawyer i n  a  c r i m i n a l  
c a s e  has  t h e  du ty  t o  adv i se  h i s  c l i e n t  
f u l l y  on whether a  p a r t i c u l a r  p l e a  
t o  a  charge appears  t o  be d e s i r a b l e  
and a s  t o  t h e  p rospec t s  of  success  on 
appea l ,  b u t  it i s  f o r  t h e  c l i e n t  t o  ----- 
dec ide  what p l e a  should be e n t e r e  d..." 
(emphasis added) . 

The s e c t i o n  a l s o  s t a t e s :  

" In  c e r t a i n  a r e a s  of  l e g a l  r e -  
p r e s e n t a t i o n  n o t  a f f e c t i n g  t h e  m e r i t s  
of  t h e  c a s e  o r  s u b s t a n t i a l l y  p r e j u d i c i n g  
t h e  r i g h t s  of  t h e  c l i e n t ,  a  lawyer i s  
e n t i t l e d  t o  make d e c i s i o n s  on h i s  own. 
But o therwise  t h e  a u t h o r i t y  t o  make 



d e c i s i o n s  i s  e x c l u s i v e l y  t h a t  o f  
t h e  c l i e n t  and ,  i f  made w i t h i n  
t h e  framework o f  t h e  law, such  
d e c i s i o n s  a r e  b i n d i n g  on h i s  lawyer" .  

M r .  S t i n s o n  and M r .  Futch  w e r e  l e g a l l y  and e t h i c a l l y  bound by 

t h e  d e c i s i o n s  o f  M r .  Agan. They w e r e  n o t  empowered w i t h  u n i l a t e r a l  

a u t h o r i t y  t o  f i l e  mot ions ,  c l a i m s ,  p l e a s  o r  d e f e n s e s  t h a t  M r .  

Agan d i d  n o t  want .  Nor w e r e  t h e y  t o  b e  f a u l t e d  f o r  n o t  i n t e r v i e w -  

i n g  o r  l o c a t i n g  w i t n e s s e s  whom Agan d i d  n o t  want them t o  s e e  o r  

whom Agan d i d  n o t  name. 

A s  n o t e d  by t h e  c o u r t  i n  F o s t e r  v .  S t r i c k l a n d ,  707  F2d 1339, 

43 (11 C i r .  1983) . 

" I n  l i g h t  o f  F o s t e r ' s  adamance, 
Mayo had an  e t h i c a l  o b l i g a t i o n  t o  
comply w i t h  h i s  c l i e n t ' s  wishes  and 
was t h u s  unab le  t o  p r e s e n t  an  i n s a n i t y  
d e f e n s e .  The, p e t i t i o n e r  who p re -  
empted h i s  a t t o r n e y ' s  s t r a t e g y  c h o i c e ,  
c a n n o t  now c l a i m  a s  e r r o n e o u s  t h e  v e r y  
d e f e n s e  he demanded Yayo p r e s e n t " .  

No d i f f e r e n c e  e x i s t s  i n  Agan 's  and F o s t e r ' s  d e c i s i o n s  t o  f o r e -  

go any " i n s a n i t y "  d e f e n s e .  U l t i m a t e  c o n t r o l  o f  t h e  c a s e  r e s t e d  

w i t h  Agan, n o t  w i t h  M r .  Futch  o r  M r .  S t i n s o n .  Indeed ,  it i s  g r o s -  

s l y  u n f a i r  t o  t h e s e  f i n e  l awyers  t h a t  Agan, i n  one b r e a t h ,  can 

o v e r r i d e  t h e i r  d e c i s i o n s  and t h e n  p u b l i c l y  defame them a s  

" i n e f f e c t i v e "  f o r  f o l l o w i n g  a  s t r a t e g y  which h e ,  n o t  t h e y ,  die- - 

t a t e d !  

A s  n o t e d  i n  S t r i c k l a n d  v.  Washington: 

" J u d i c i a l  s c r u t i n y  o f  c o u n s e l ' s  



performance must be  h i g h l y  d e f e r e n t i a l .  
I t  i s  a l l  t o o  t empt ing  f o r  a  d e f e n d a n t  
t o  second g u e s s  c o u n s e l ' s  a s s i s t a n c e  a f t e r  
c o n v i c t i o n  o r  a d v e r s e  s e n t e n c e ,  and it 
i s  a l l  t o o  e a s y  f o r  a  c o u r t ,  examining 
c o u n s e l ' s  d e f e n s e  a f t e r  it proved unsuc- 
c e s s f u l ,  t o  conc lude  t h a t  a  p a r t i c u l a r  
a c t  o r  omiss ion  o f  c o u n s e l  was unreason- 
a b l e .  A f a i r  a s sessment  o f  a n  a t t o r e n y ' s  
performance r e q u i r e s  t h a t  e v e r y  e f f o r t  
be  made t o  e l i m i n a t e  t h e  d i s t o r t i n g  e f f e c t s  
o f  h i n d s i g h t ,  t o  r e c o n s t r u c t  t h e  circum- 
s t a n c e s  o f  c o u n s e l ' s  c h a l l e n g e d  conduc t ,  
o r  t o  e v a l u a t e  t h e  conduc t  from c o u n s e l ' s  
p e r s p e c t i v e  a t  t h e  t i m e .  

s u p r a ,  a t  693. 

and 

"The r e a s o n a b l e n e s s  o f  c o u n s e l ' s  
a c t i o n s  may be  de te rmined  o r  s u b s t a n -  
t i a l l y  i n f l u e n c e d  by t h e  d e f e n d a n t ' s  
own s t a t e m e n t  o r  a c t i o n s .  C o u n s e l ' s  
a c t i o n s  a r e  u s u a l l y  based ,  q u i t e  pro-  
p e r l y ,  on informed s t r a t e g i c  c h o i c e s  
made by t h e  d e f e n d a n t .  I n  p a r t i c u l a r ,  
what i n v e s t i g a t i v e  d e c i s i o n s  a r e  
r e a s o n a b l e  depends c r i t i c a l l y  upon such  
i n f o r m a t i o n " .  (emphasis  added) . 

s u p r a ,  a t  696. 

I n  M i t c h e l l  v .  Kemp, 762 F2d 886, 8 9 ( 1 1  C i r .  1985) t h e  c o u r t  

a g a i n  h e l d  t h a t  c o u n s e l  canno t  be  d e c l a r e d  i n e f f e c t i v e  f o r  

" f a i l i n g "  t o  conduc t  an i n v e s t i g a t i o n  when t h e  c l i e n t  p r o h i b i t e d  

c o u n s e l  from summoning o r  i n t e r v i e w i n g  t h e  " i g n o r e d "  w i t n e s s e s ;  

s t a t i n g :  

"When a  d e f e n d a n t  preempts  h i s  
a t t o r n e y ' s  s t r a t e g y  by i n s i s t i n g  t h a t  
a  d i f f e r e n t  d e f e n s e  be  fo l lowed ,  no 
c l a i m  o f i n e f f e c t i v e n e s s  can  be  made". 



There can be no doubt from read ing  our  record  t h a t  Agan 

preempted counsel  and e l e c t e d  t o  handle h i s  own defense .  I t  i s  

g r o s s l y  u n f a i r  t o  deny counse l  permission t o  work and then  charge 

counsel  wi th  " f a i l u r e "  t o  perform. 

M r .  Agan contends t h a t  counse l ,  a f t e r  speaking wi th  him, 

should have immediately concluded he was insane  and had h i s  

competency t e s t e d .  I n  r e p l y ,  t h e  S t a t e  submits  t h a t  no th ing  

of  record  i n d i c a t e s  t h a t  Agan d i sp layed  symptoms o f  i n s a n i t y .  

Indeed, Agan was l u c i d  and r a t i o n a l  be fo re  t h e  Grand Ju ry  and 

i n  t h e  presence of  t h e  c o u r t .  While he d i d  make an i n c r i m i n a t i n g  

comment about  i n t end ing  t o  k i l l  De W i t t ' s  p a r t n e r ,  we cannot  t e l l  

from t h e  record  how t h i s  phrase  was u t t e r e d  ( a  wisecrack,  an a lmost  

f a c e t i o u s  remark, o r  a  d e l i b e r a t e  comment in tended  t o  t a i n t  t h e  

• r e c o r d ) .  I n  any e v e n t ,  t h e  comment was no more " i r r a t i o n a l "  than  

any made by Arthur Goode (who p u b l i c l y  vowed t o  k i l l  aga in )  o r  

Char les  " I  want t o  walk o r  burn" Fos t e r .  

I t  i s  t o  be noted t h a t  M r .  Agan has  r a t i o n a l l y  p led  g u i l t y  i n  

t h e  p a s t .  He a l s o  came a c r o s s  t o  an e x p e r t ,  D r .  Smith, a s  a  f ake r  

who was n o t  menta l ly  ill. Indeed,  t h e  lawyers who now - r e p r e s e n t  

M r .  Agan a r e  comfortable  enough wi th  h i s  competence t o  t e n d e r  

Agan's sworn a f f i d a v i t  i n  suppor t  of h i s  motion! Are we t o  f a u l t  

M r .  S t i n son  o r  M r .  Futch f o r  reach ing  t h e  same r e s u l t s ?  

We would r e p e a t  t h a t  a  p l e a  of  g u i l t y  i s  n o t  proof of  incom- 

pe tence ,  even i n  a  c a p i t a l  case .  I n  H i l l  v. Lockhart ,38 C r . L .  

1029(1986) one presumption was he ld  t o  a t t a c h ,  however. That  - 



presumption was t h a t  any defendant  who e n t e r s  a  g u i l t y  p l e a  would 

have been convic ted  anyway had he gone t o  t r i a l .  Thus, we a r e  n o t  - 

t o  assume t h a t  Agan had a  defense  o r  t h a t  he was innocent .  A l l  

we can do i s  r e c a l l  t h a t  Agan had f i n a l  c o n t r o l  of  h i s  own c a s e  

s t r i c k l a n d ,  supra ;  F o s t e r ,  supra ;  and H i l l ,  supra ;  a l l  combine 

t o  e s t a b l i s h  two t h i n g s :  

(1) Agan, n o t  s o c i e t y  and n o t  defense  
counse l ,  was u l t i m a t e l y  r e spons ib l e  f o r  
t h e  conduct  and consequences of  h i s  own 
de fense ,  and 

( 2 )  Agan has  no l e g a l  r i g h t  t o  a t t a c k  
h i s  lawyers f o r  ab id ing  by h i s  demands. 

The record  on t h i s  p o i n t  be ing  p e r f e c t l y  c l e a r ,  Agan was n o t  

e n t i t l e d  t o  a  hear ing .  Blackledge v.  A l l i s o n ,  431 U.S. 63(1977) ;  

A i l s tock  v. S t a t e ,  11 F.L.W. 189(F la .  1st DCA 1986) ;  Roth v. S t a t e ,  

435 So.2d 274(Fla .  3rd DCA 1983) ; Roth v. S t a t e ,  11 F.L.W 2 0  

( F l a .  3rd DCA 1985) ;  Ables v. S t a t e ,  4 0 4  So.2d 137(F la .  5 t h  DCA 



ARGUTIIENT : POINT THREE 

THE ALLEGED TECHNICAL AND 
PROCEDURAL ERRORS INVOLVED 

I N  AGAN'S PLEA HEARING COULD 
AND SHOULD HAVE BEEN ARGUED 

ON DIRECT APPEAL OR PRESERVED 
AT THE HEARING 

M r .  Agan was c o n v i c t e d  and sen tenced  on t h e  b a s i s  o f  s t i p -  

u l a t e d  f a c t s ,  a s  any de f endan t  i s  who p l e a d s  g u i l t y .  Unl ike  o t h e r  

de f endan t s  who p l e d  g u i l t y  and canno t  a p p e a l ,  M r .  Agan, by 

v i r t u e  o f  t h i s  b e i n g  a  c a p i t a l  c a s e ,  had an  a b s o l u t e  r i g h t  t o  a 

f u l l  appea l  of  h i s  c o n v i c t i o n  and h i s  s en t ence .  

W e  b eg in ,  t h e r e f o r e ,  by n o t i n g  t h a t  M r .  Agan e n t e r e d  i n t o  t h e  

s t i p u l a t i o n s  a t  b a r  f r e e l y ,  v o l u n t a r i l y  and w i t h o u t  o b j e c t i o n .  

Now, a b s e n t  any o b j e c t i o n ,  Agan wants  t o  l i t i g a t e  t h e  p rocedu ra l  

n i c e t i e s  a t t e n d a n t  t o  t h e  announcement o f  t h e  s t i p u l a t i o n s .  

Absent r e c o r d  o b j e c t i o n s ,  Agan had (and h a s )  no r i g h t  t o  appea l  

any p rocedu ra l  e r r o r s .  C la rk  v .  S t a t e ,  363 So.2d 339 (F l a .  1 9 7 8 ) ;  

S t a t e  v. Cumbie, 380 So.2d 1 0 3 1 ( ~ l a .  1980 ) ;  Tay lor  v.  S t a t e ,  

401 So.2d 877 (F l a .  3rd  DCA 1981) .  

Without suppo r t i nq  h i s  p o s i t i o n  w i t h  l e g a l  a u t h o r i t y ,  Agan 

s t a t e s  t h a t  h i s  p l e a  and s e n t e n c i n g  h e a r i n g s  w e r e  n o t  h e a r i n g s  

a t  a l l  b u t ,  r a t h e r ,  w e r e  " ru rmina t i ons  [ s i c ]  o f  Counsel".  Agan 

goes  on t o  s t a t e  t h a t  t h e s e  h e a r i n g s  w e r e  "no t  what t h e  l e g i s l a t u r e  

i n t ended" .  

The requ i rements  o f  a  p rope r  change o f  p l e a  h e a r i n g  w e r e  

e s t a b l i s h e d  i n  Boykin v .  Alabama, 395 U.S. 238(1969) ,  which 

C, 



P i s  conspicuously  absen t  from Agan's b r i e f .  Also absen t  i s  any 

r e f e rence  t o  F l a .  R. C r .  P .  3.171, which c o d i f i e s  t h e  hear ing  

requirements  d i c t a t e d  i n  Boykin. Agan obviously  cannot j u s t i f y  

h i s  arguments s o  he simply does n o t  c i t e  t h e  law. 

Regarding t h e  " rurmina t ions"  o f  t h e  S t a t e  At torney,  t h e  r u l e  

s t a t e s  t h a t  t h e  p rosecu to r  s h a l l :  

( b )  ( 2 )  (i) "Apprise t h e  t r i a l  judge 
o f  a l l  m a t e r i a l  f a c t s  known t o  him 
rega rd ing  t h e  o f f e n s e  and t h e  defen- 
d a n t ' s  background p r i o r  t o  acceptance 
of  a  p l e a  by t h e  t r i a l  judge;" 

While Agan's argument t h a t  p rosecu to r s  and defendants  

cannot  o f f e r  f a c t u a l  s t i p u l a t i o n s  (wi thout  dragging a l l  evidence 

i n t o  c o u r t  anyway) i s  t o o  r i d i c u l o u s  t o  war ran t  any response,  

t h e  r u l e s  c l e a r l y  a l low t h e  s t a t e  t o  make an announcement r e -  

gard ing  known f a c t s .  M r .  Agan does n o t  have t h e  r i g h t  t o  "ap- 

prove" Boykin o r  Rule 3.171. I f  Agan d i s l i k e d  t h e  p l e a  o r  

d i s ag reed  wi th  t h e  s t i p u l a t i o n s ,  he could have o b j e c t e d ,  with- 

drawn h i s  p l e a  o r  spoken up f o r  h imse l f .  He d i d  none o f  t h e s e  

t h i n g s .  

M r .  Agan makes s e v e r a l  c la ims  which do n o t  enjoy record  

suppor t ,  such a s  n o t  being warned t h a t  h i s  s t a t emen t s  could be 

used a g a i n s t  him o r  t h e  consequences of  h i s  p l e a .  These 

comments a r e  s o  p a t e n t l y  wrong a s  t o  m e r i t  no a d d i t i o n a l  d e n i a l .  

M r .  Agan t e s t i f i e d  t h a t  t h e  FBI "Rap Shee t"  was h i s  own 

and t h a t  he was t h e  man named i n  it. Agan d i d  n o t  g ive  t h e  same 

tes t imony twice ,  b u t  he d i d  n o t  have t o .  Agan cannot  contend 



m i n  good f a i t h  t h a t ,  i f  asked t o  t e s t i f y  a g a i n ,  he  would n o t  t e l l  

t h e  t r u t h  and g i v e  t h e  same response .  I f  he  would a rque  t h a t  

p o i n t ,  t h e  c l a i m  a s s u r e d l y  would n o t  s t a n d  a s  a  b a s i s  f o r  r e l i e f .  

( i . e .  "The Defendant shou ld  g e t  a  new h e a r i n g  s o  he can qo back 

and l i e  t o  t h e  c o u r t . " ) .  

P l e a s e  b e a r  i n  mind t h a t  Agan h a s  neve r  cha l l enged  t h e  

c o n t e n t s  o f  t h e  "Rap Shee t "  a s  a p p a r e n t l y  r e q u i r e d  by Eutsey  v.  

S t a t e ,  383 So.2d 219 (F l a .  1980 ) .  The re fo r e ,  t h e  s t a t e  was never  

under  any o b l i g a t i o n  t o  supp ly  " c o r r o b o r a t i n g  ev idence"  a s  Agan 

a l l e g e s .  Eu t sey ,  o f  c o u r s e ,  invo lved  a l l e g a t i o n s  i n  a  "PSI" ,  

which i n  o u r  c a s e  M r .  Agan waived. N e v e r t h e l e s s ,  t h i s  Cour t  

s p e c i f i c a l l y  h e l d  t h a t  i f  M r .  Eu t sey  d i s p u t e d  any f a c t s  c o n t a i n e d  

i n  h i s  PSI he  had an a f f i r m a t i v e  du ty  t o  "speak up" and " t ime ly  

0 s a y  s o " ,  c i t i n g  Nukapigak v .  S t a t e ,  576 P2d 982(Al.  1 9 7 8 ) ;  S t a t e  v .  

W e l l s ,  265 NW2d 239(N.0. 1978) and (see a l s o )  U.S. v. Warme, 

572 F2d 57(2  V i t .  1978) cert .  den 435 U.S. 1011(1978) .  

The p rocedure  h e r e  shou ld  be no d i f f e r e n t ,  e s p e c i a l l y  s i n c e  

Agan does  n o t  and canno t  deny t h e  accuracy  o f  h i s  "Rap Shee t" .  

Again, r e f e r r i n g  t o  Curry v .  Wilson,  405 R2d 110 ( 9 ~ i r .  1969) , 

it would indeed  be a  " p e r v e r s i o n  o f  j u s t i c e "  t o  a l l ow  M r .  Agan t o  

f r e e l y  p l e a d ,  e n t e r  i n t o  s t i p u l a t i o n s  and en joy  a l l  t h e  p r o t e c t i o n s  

a f f o r d e d  by Boykin and t h e  r u l e s ,  s i t  back s i x  y e a r s ,  l e t  t h e  s t a t e  

d e s t r o y  t h e  p h y s i c a l  ev idence ,  and t hen  c h a l l e n g e  t h e  "manner" 

i n  which h i s  s t i p u l a t i o n s  and p l e a  w e r e  t aken .  



ARGUPIIENT : POINT FOUR 

THE APPELLANT IS NOT 
ENTITLED TO RELIEF 

The A p p e l l a n t ' s  f i n a l  p o i n t  on appea l  r a i s e s  a d d i t i o n a l  

c la ims  which a r e  n o t  supported by t h e  r eco rd ,  i nc lud ing  t h e  

fa lsehood a t  page 80 t h a t  "The S t a t e  be l ieved  t h a t  James Agan 

was n o t  g u i l t y t 1 .  

M r .  Agan c o n t r o l l e d  h i s  defense  from i t s  incep t ion .  Agan, 

n o t  t h e  s t a t e ,  p r e c i p i t a t e d  t h e  charges  a g a i n s t  h imse l f .  Agan, 

n o t  t h e  s t a t e  o r  defense  counse l ,  decided t o  e n t e r  i n t o  va r ious  

s t i p u l a t i o n s .  

The S t a t e  w i l l  n o t  rehash t h e  above argued law regard ing  

Agan's r e s p o n s i b i l i t y  f o r  h i s  conduct .  We w i l l  submit ,  however, 

t h a t  t h e  f o u r t h  p o i n t  on appea l  seems t o  be an  e f f o r t  t o  cha l -  

l enge  t h e  s u f f i c i e n c y  of  t h e  evidence t h e  s t a t e  "could have" 

p re sen ted  had Agan gone t o  t r i a l .  Th is  argument, i f  it i s  t h e  

one in tended ,  i s  n o t  p rope r ly  r a i s e d  by p e t i t i o n  f o r  p o s t  con- 

v i c t i o n  r e l i e f .  

To t h e  e x t e n t  Agan a l l e g e s  a v i o l a t i o n  of  Brady v. Maryland, 

373 U.S. 83(1963) and United S t a t e s  v .  Bagley, 53 U.S.L.W. 5084 

(19851, t h e  argument must be r e j e c t e d  a s  spec ious .  The govern- 

ment can ha rd ly  be accused of  l lwi thholding" exculpa tory  evidence 

when Agan t o l d  h i s  lawyers n o t  t o  i n v e s t i g a t e  o r  p repare  any 

defense!  Is t h e  S t a t e  t o  be sandbagged i n  t h i s  manner? 

This  argument should be r e j e c t e d  summarily a s  having been 

e r a i s e d  by M r .  Agan i n  bad f a i t h .  



CONCLUSION 

T h e  appeal a t  bar  i s  devoid of l ega l  o r  f a c t u a l  m e r i t .  T h e  

l o w e r  c o u r t  should be a f f i r m e d .  

R e s p e c t f u l l y  s u b m i t t e d ,  

J I M  SMITH 
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