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STATEMENT OF THE CASE 

T h i s  i s  a n  a p p e a l  of  t h e  t r i a l  c o u r t ' s  summary d e n i a l  of  Mr. 

A g a n ' s  m o t i o n  f o r  p o s t - c o n v i c t i o n  r e l i e f  p u r s u a n t  t o  F l o r i d a  R u l e  

of  C r i m i n a l  P r o c e d u r e  3 . 8 5 0 .  J a m e s  Agan was c o n v i c t e d  o f  m u r d e r  

a n d  s e n t e n c e d  t o  d e a t h  f o r  t h e  k i l l i n g  of  a  f e l l o w  p r i s o n  i n m a t e  

a t  F l o r i d a  S t a t e  P r i s o n .  The f a c t s ,  a s  known t o  t h i s  C o u r t  i n  

1 9 8 3 ,  a r e  c o n t a i n e d  i n  t h i s  C o u r t ' s  o p i n i o n  on d i r e c t  a p p e a l  

a f f i r m i n g  A p p e l l a n t ' s  c o n v i c t i o n  a n d  s e n t e n c e .  Agan v .  S t a t e ,  

445 So.  2d 326 ( F l a .  1 9 8 3 ) .  

STATEMENT OF THE FACTS 

T h i s  i s  a  u n i q u e  c a p i t a l  c a s e :  Mr. Agan p u r p o r t e d l y  w a i v e d  

e v e r y  s i n g l e  c o n s t i t u t i o n a l  a n d  s t a t u t o r y  r i g h t  a v a i l a b l e  t o  h im 

p r e t r i a l  a n d  t r i a l ,  i n c l u d i n g  t h e  r i g h t  t o  j u r y  t r i a l  a n d  a n  

a d v i s o r y  c a p i t a l  s e n t e n c i n g  j u r y .  The o n l y  e v i d e n c e  t o  s u p p o r t  

t h e  g u i l t y  p l e a  a n d  d e a t h  s e n t e n c e  came f r o m  Mr. A g a n ' s  l i p s ;  

h o w e v e r ,  unknown t o  t h e  p l e a  j u d g e ,  d e f e n s e  c o u n s e l ,  a n d  t h i s  

C o u r t ,  t h e  S t a t e  i n v e s t i g a t o r s  b e l i e v e d  Mr. Agan was i n n o c e n t  of  

t h e  c h a r g e ,  and  t h a t  h e  was i n e x p l i c a b l y  " t a k i n g  t h e  r a p "  b e c a u s e  

h e  was a f r a i d  o f  t h e  a c t u a l  k i l l e r s .  A l s o  unknown t o  t h e  t r i a l  

c o u r t ,  d e f e n s e  c o u n s e l  a n d  t h i s  C o u r t  on d i r e c t  a p p e a l ,  Mr. Agan 

h a d  a  s i g n i f i c a n t l y  c r i p p l i n g  l i f e - l o n g  h i s t o r y  of  s e r i o u s  m e n t a l  

i l l n e s s .  The c o n s t i t u t i o n a l  i m p a c t  of  t h i s  m e n t a l  i l l n e s s  on Mr. 

A g a n ' s  i n n u m e r a b l e  p u r p o r t e d  w a i v e r s  h a s  n o t  t o  d a t e  b e e n  

p r o p e r l y  a s s e s s e d ,  e v e n  t h o u g h  i t  was p r o p e r l y  r a i s e d  i n  Mr. 



A g a n ' s  3.850 m o t i o n .  Not o n e  p e r s o n  h a s  t a k e n  t h e  w i t n e s s  s t a n d  

i n  t h i s  d e a , t h  p e n a l t y  c a s e ,  p r e - t r i a l ,  t r i a l  o r  p o s t  t r i a l .  The 

summary d e n i a l  o f  t h e  3.850 m o t i o n  was i m p r o p e r ,  a n d  i s  t h e  

s u b j e c t  o f  t h i s  a p p e a l .  

A .  M Y R I A D  PURPORTED WAIVERS 

Mr. Agan was t h e  d e l u d e d  i n s t r u m e n t  o f  h i s  own d e m i s e :  h e  

q u i e t  l i t e r a l l y  c o n v i c t e d  h i m s e l f  a n d  s e n t e n c e d  h i m s e l f  t o  d e a t h .  

A s  w i l l  b e  e x p l a i n e d  i n  f a r  g r e a t e r  d e t a i l  i n  Arguments  I1 a n d  

111, i n f r a ,  Mr. Agan, who p r i s o n  o f f i c i a l s  d i d  n o t  e v e n  s u s p e c t  

i n  t h e  crime, a l l e g e d l y  w a i v e d  t h e  f o l l o w i n g  f u n d a m e n t a l  

c o n s t i t u t i o n a l  r i g h t s :  

1. H i s  f i f t h ,  s i x t h ,  and  f o u r t e e n t h  
amendment r i g h t s  t o  s i l e n c e  a n d  t o  c o u n s e l  
d u r i n g  t h e  t a k i n g  o f  a t  l e a s t  t h r e e  p r e - t r i a l  
" c o n f e s s i o n s ;  " 

2. H i s  f i f t h ,  s i x t h ,  a n d  f o u r t e e n t h  
amendment r i g h t s  t o  s i l e n c e  a n d  t o  c o u n s e l  
when h e  was i n t e r r o g a t e d  by t h e  s t a t e  
a t t o r n e y  d u r i n g  p r o c e e d i n g s  b e f o r e  t h e  g r a n d  
j u r y  which  i n d i c t e d  h im;  

3. H i s  f i f t h ,  s i x t h ,  e i g h t h ,  a n d  f o u r t e e n t h  
amendment r i g h t s  t o  t r i a l  by a  1 2 - p e r s o n  j u r y  
w i t h  r e g a r d  t o  t h e  i s s u e  of  g u i l t / i n n o c e n c e ;  

4 .  H i s  f i f t h ,  s i x t h ,  e i g h t h ,  a n d  f o u r t e e n t h  
amendment r i g h t s  t o  s i l e n c e  d u r i n g  h i s  
g u i l t / i n n o c e n c e  a n d  s e n t e n c i n g  p r o c e e d i n g s ;  

5. H i s  c o n s t i t u t i o n a l  a n d  s t a t u t o r y  r i g h t s  
i n  F l o r i d a  t o  a n  a d v i s o r y  j u r y  a t  s e n t e n c i n g ;  

6 .  H i s  f i f t h ,  s i x t h ,  e i g h t h  a n d  f o u r t e e n t h  
amendment r i g h t s  t o  know t h e  p u r p o s e  a n d  
m e a n i n g  of  " s t i p u l a t i o n s "  which  e f f e c t  t h e  
s e n t e n c e  h e  i s  t o  r e c e i v e .  



In  s h o r t ,  Mr. Agan "confessed ,"  t e s t i f i e d  before  t h e  grand jury 

t h a t  he was g u i l t y ,  waived jury  t r i a l ,  t o l d  t h e  t r i a l  judge he 

was g u i l t y ,  waived a  s en t enc ing  adv i so ry  jury ,  and s t i p u l a t e d  

g u i l t  and aggrava t ing  c i rcumstances .  A judgment of g u i l t  of 

f i r s t - d e g r e e  murder was consequent ly  foregone,  a s  was t he  

impos i t ion  of dea th .  

B. FACTS NOT PREVIOUSLY BEFORE THIS COURT. 

The incomplete " f a c t s "  of t h i s  o f f e n s e ,  a s  revea led  through 

t h e  p l e a  and sen tenc ing  proceeding p rev ious ly  before  t h i s  Court 

on appea l ,  a r e  s t a t e d  i n  Agan v. F l o r i d a ,  445 So. 2d 326 ( F l a .  

1983) .  These f a c t s  w i l l  be r e s t a t e d  below, bu t ,  f o r  now i t  i s  

s u f f i c i e n t  t o  s t a t e  t h a t  t h e  o f f ense  pu rpo r t ed ly  was committed i n  

revenge f o r  a  p r i s o n  robbery committed a g a i n s t  Mr. Agan by t h e  

v ic t im.  Mr. Agan "confessed"  and "waived r i g h t s , "  and convic ted  

h imse l f .  The 1 0 0  page r eco rd  on appeal  i n  t h i s  c a s e  c o n t a i n s  

many of t h e  f a c t s  suppor t ing  t h e  c la ims  f o r  r e l i e f  r a i s e d  i n  t h e  

3.850 motion. In t h i s  s e c t i o n ,  Appel lant  w i l l  o u t l i n e  t h e  

r e l e v a n t  f a c t s  not con ta ined  i n  t h e  record  on appea l ,  and upon - 
which an e v i d e n t i a r y  hea r ing  was r equ i r ed .  

The fo l lowing  f a c t s  were not  before  t h i s  Court  on appea l ,  

and were not  allowed t o  be proven a t  an e v i d e n t i a r y  hea r ing  

dur ing  t h e  3.850 proceeding.  I f  provided an e v i d e n t i a r y  hea r ing ,  

Mr. Agan would have proven t h e  fo l lowing  f a c t s :  



1. F a c t s  S u p p o r t i n g  I n c o m p e t e n c y  C l a i m ,  a n d  
I n v a l i d i t y  o f  " W a i v e r s . "  

a .  P r e - o f f e n s e  m e n t a l  c o n d i t i o n .  

James Agan w a s  b o r n  O c t o b e r  1 3 ,  1 9 2 7 ,  i n  A labama  C i t y ,  

A l a b a m a .  H i s  f a t h e r  d i e d  f i v e  m o n t h s  b e f o r e  Mr. Agan was  b o r n .  

A f t e r  J a m e s  Agan was  b o r n ,  h i s  m o t h e r ' s  p a r e n t s ,  S u s i e  a n d  A 1  

Agan,  r a i s e d  h i m  a n d  h i s  o l d e r  b r o t h e r  Tom who was b o r n  A p r i l  2 9 ,  

1 9 2 6 .  E x h i b i t  22  t o  3 . 8 5 0  M o t i o n ;  P o s t - C o n v i c t i o n  

R e c o r d  o n  A p p e a l  ( h e r e i n a f t e r  P . C . )  5 7 6 .  A f e w  y e a r s  a f t e r  James 

A g a n ' s  b i r t h ,  h e ,  h i s  b r o t h e r  a n d  h i s  g r a n d p a r e n t s  moved t o  t h e  

A t l a n t a ,  G e o r g i a ,  a r e a ,  b e t w e e n  C a r t e r s v i l l e ,  Rome a n d  A t l a n t a .  

H i s  m o t h e r  m a r r i e d  Mr. C h a r l e s  H u n t e r  a n d  t h e y  a l s o  moved t o  

A t l a n t a .  A l l  r e p o r t  t h a t  a s  a c h i l d ,  J a m e s  s u f f e r e d  f r o m  n i g h t  

t e r r o r s ,  a n d  h a d  b l a c k  o u t  s p e l l s .  H e  h a d  e x t r e m e  h e a d a c h e s  t h a t  

p r e c e d e d  h i s  b l a c k  o u t  s p e l l s .  A t  a g e  1 7 ,  when h e  was  i n  t h e  

Army, h e  r e p o r t e d  t h a t  d u r i n g  t h e s e  " c r a z y  s p e l l s "  " h e  

d o [ o e s n 1 t 1  know w h a t  h e  i s  d o i n g . "  E x h i b i t  23  t o  3 .850  M o t i o n ;  

P.C. 5 8 1 .  

E v e r y o n e  b e l i e v e d  J a m e s  A g a n ' s  "mind  was  b a d . "  A c c o r d i n g  t o  

J a m e s ' s  a u n t ,  f r o m  t h e  d a y  h e  w a s  b o r n ,  " J a m e s  n e v e r  s e e m e d  t o  b e  

a l l  t h e r e .  H e  j u s t  e v e r  s e e m e d  n o r m a l .  H e ' d  r u n  away a n d  h i d e  

f o r  2  o r  3  d a y s  a n d  t h e n  come b a c k  a n d  n o t  s a y  w h e r e  h e ' d  b e e n .  

I t r u l y  t h i n k  h e  r e a l l y  d i d n ' t  know w h e r e  h e ' d  b e e n  o r  w h a t  

h e ' d  b e e n  d o i n g  . . . . A l l  h i s  l i f e  J a m e s  h a s  b e e n  c o n f u s e d .  

H i s  m ind  was  a l w a y s  w a n d e r i n g .  One m i n u t e  h e ' d  seem p e r f e c t l y  

n o r m a l  a n d  t h e  n e x t  h e ' d  b e  c o n f u s e d  a n d  n o t  know w h a t  t o  d o . "  



E x h i b i t  22 t o  3 .850 M o t i o n ;  P.C. 577 .  

A c c o r d i n g  t o  Army r e c o r d s ,  James l i e d  a b o u t  h i s  a g e  a n d  

j o i n e d  t h e  army when h e  was 1 6  y e a r s  o l d .  H e  was s t a t i o n e d  a t  

F o r t  Knox, K e n t u c k y .  H e  a d j u s t e d  v e r y  p o o r l y  a n d  was d i s c h a r g e d  

i n  1 9 4 5  a t  a g e  1 7 ,  d u e  t o  " i n a p t n e s s  [ s i c ]  a n d  l a c k  of  

a d a p t a b i l i t y . "  A s  d e s c r i b e d  by Major  Mathew M o l i t c h ,  Army 

N e u r o p s y c h i a t r i c  C o n s u l t a n t ,  i n  a  c e r t i f i c a t i o n  of  e x a m i n a t i o n ,  

James was " u n a b l e  t o  a d j u s t  t o  t h e  s e r v i c e  b e c a u s e  o f  m e n t a l  

d e f i c i e n c y  a n d  u n s t a b l e  b e h a v i o r  . . . . H e  h a s  r e t a i n e d  v e r y  

l i t t l e  i n s t r u c t i o n  . . ." " H e  c o m p l a i n s  of p a i n s  i n  v a r i o u s  p a r t s  

of  h i s  body a n d  c l a i m s  t h a t  h e  i s  s u b j e c t  t o  f r e q u e n t  ' b l a c k  o u t '  

s p e l l s  . . . A p s y c h o l o g i c a l  e x a m i n a t i o n  i n d i c a t e s  t h a t  h e  i s  

v e r y  d u l l  m e n t a l l y . "  The r e p o r t  c o n c l u d e s :  

"Diagnosis  : Mental Def ic iency  , low moron l e v e l .  " --- 

D e f e n d a n t  was d i s c h a r g e d  March 27 ,  1 9 4 5 .  E x h i b i t  2 4  t o  3 .850 

Mot ion ;  P.C. 582.  

Ten m o n t h s  l a t e r ,  i n  J a n u a r y ,  1 9 4 6 ,  James e n l i s t e d  i n  t h e  

Army a g a i n .  T h i s  t i m e  h e  was i n  t h e  Army f o r  1 6  months .  

The Army d i d  n o t  know h e  h a d  b e e n  p r e v i o u s l y  d i s c h a r g e d .  Upon 

b e i n g  c o n s t a n t l y  AWOL, a n  i n q u i r y  o c c u r r e d ,  whereupon James g a v e  

c o n f l i c t i n g  s t a t e m e n t s  a b o u t  h i s  Army h i s t o r y ,  was f o u n d  t o  be  

" n o t  v e r y  i n t e l l i g e n t , "  a n d  was d i s c h a r g e d  i n  A p r i l ,  1 9 7 7 .  

T h i s  was a p p a r e n t l y  a  " S e c t i o n  8"  d i s c h a r g e .  E x h i b i t  25 t o  3.850 

Mot ion ;  P.C. 584 .  

J a m e s  a g a i n  s u c c e s s f u l l y  e n l i s t e d  i n  t h e  Army i n  1 9 5 0 .  



A f t e r  two  y e a r s ,  t h e  Army d i s c o v e r e d  i t s  t h r e e  e r r o r s  a n d  c o u r t -  

m a r t i a l l e d  J a m e s  f o r  f o o l i n g  them;  h e  was d i s h o n o r a b l y  d i s c h a r g e d  

a f t e r  s e r v i n g  t i m e  i n  t h e  s t o c k a d e  f o r  t h e  f r a u d u l e n t  

e n l i s t m e n t s .  H e  was  d i s c h a r g e d  e f f e c t i v e  A u g u s t  2 1 ,  1 9 5 2 .  

E x h i b i t  26 t o  R u l e  3 . 8 5 0  M o t i o n  P.C. 585 .  Upon r e l e a s e  f r o m  t h e  

Army i n  1 9 5 2 ,  J a m e s  r e t u r n e d  t o  G e o r g i a .  H e  was  c o n v i c t e d  o f  

r o b b e r y  ( 2  c o u n t s )  a n d  s e n t e n c e d  t o  8-12 y e a r s  on J u n e  1 7 ,  1 9 5 3 .  

F o r t y  d a y s  l a t e r ,  J a m e s  was  e v a l u a t e d  a t  R e i d s v i l l e  P r i s o n  by 

t h r e e  p s y c h i a t r i s t s  who u n a n i m o u s l y  c o n c l u d e d  t h a t  D e f e n d a n t  was:  

PSYCHOTIC 

( b o l d f a c e  i n  o r i g i n a l ,  a t t a c h e d  t o  3 . 8 5 0  Mot ion  a s  E x h i b i t  2 7 ,  

P.C. 5 8 6 .  Upon t h i s  d e t e r m i n a t i o n ,  J a m e s  was  t r a n s f e r r e d  t o  

M i l l e d g e v i l l e  S t a t e  H o s p i t a l  f o r  t r e a t m e n t .  W h i l e  h e  was a t  

M i l l e d g e v i l l e  h e  r e c e i v e d  e x t e n s i v e  e l e c t r i c  s h o c k  t h e r a p y  a n d  h e  

c o n t i n u e d  t o  make r e p e a t e d  c o m p l a i n t s  a b o u t  h e a d a c h e s .  H e  was 

p l a c e d  on  d r u g s  f o r  t h e s e  m e n t a l  p r o b l e m s .  E x h i b i t  28 t o  3 . 8 5 0  

M o t i o n ;  P.C. 587 .  

P s y c h i a t r i c  d i s o r d e r s  were a l s o  p r e v a l e n t  i n  J a m e s '  f a m i l y :  

two o f  J a m e s '  c o u s i n s  were " m e n t a l  c a s e s , "  a n d  o n e  o f  them 

c o m m i t t e d  s u i c i d e  a n d  o n e  d i e d  w h i l e  a t  t h e  same M i l l e d g e v i l l e  

H o s p i t a l .  S e e  E x h i b i t  29 t o  3 . 8 5 0  M o t i o n ,  P.C. 588.  J a m e s  a l s o  

a t t e m p t e d  s u i c i d e  w h i l e  i n  R e i d s v i l l e  P r i s o n .  R e c o r d s  a t  

M i l l e d g e v i l l e  r e v e a l  r e p o r t s  by J a m e s  t h a t  a s  a  c h i l d  h e  " h e a r d  

v o i c e s ,  e s p e c i a l l y  a t  n i g h t  a n d  h e  would  r a i s e  u p  i n  t h e  bed  a n d  

l o o k  a r o u n d  a n d  t h o u g h t  h e  h e a r d  somebody c a l l  h i s  name.'' One 



p h y s i c i a n  a t  M i l l e d g e v i l l e  d i a g n o s e d  James as  s u f f e r i n g  f r o m  a 

s e r i o u s  m e n t a l  d i s o r d e r :  

[Plsychoneurosis, anxiety reaction, with 
psychotic episodes. 

E x h i b i t  30  t o  3 . 8 5 0  M o t i o n ,  P.C. 5 9 5 .  

I n  1 9 7 4 ,  Mr. Agan was c o n v i c t e d  o f  m u r d e r  i n  Tampa, F l o r i d a ,  

t h e  k i l l i n g  o f  h i s  w i f e ' s  l o v e r .  W h i l e  a w a i t i n g  t r i a l ,  h e  was 

b e i n g  t r e a t e d  w i t h  T h o r a z i n e ,  a p o w e r f u l  p s y c h o t r o p i c  d r u g ,  f o u r  

t imes a d a y .  A f t e r  h i s  c o n v i c t i o n  f o r  m u r d e r  a n d  s e n t e n c e  o f  

d e a t h  i n  1 9 7 4 ,  t h e  d e a t h  s e n t e n c e  was c h a n g e d  t o  l i f e  by t h e  

t r i a l  c o u r t .  W h i l e  s e r v i n g  time a t  F .S .P .  f r o m  1 9 7 4  u n t i l  t h e  

t ime o f  t h e  o f f e n s e  h e r e i n  i n  1 9 8 0 ,  h e  c o n t i n u e d  t o  s u f f e r  f r o m  

marked  m e n t a l  d i s e a s e .  The  f o l l o w i n g  i n f o r m a t i o n  a b o u t  h i s  

p s y c h i a t r i c  c o n d i t i o n  d u r i n g  t h e s e  y e a r s  i s  u n r e f u t e d .  

E x h i b i t  3 1  t o  3 . 8 5 0  M o t i o n ,  P.C. 5 9 6 .  

a . )  I n  a S e p t e m b e r  1 0 ,  1 9 7 5 ,  p s y c h i a t r i c  c o n t a c t  n o t e ,  D r .  

B r i t t o n  w r i t e s  t h a t  Mr. Agan " t r i e d  t o  h a n g  h i m s e l f  w i t h  a c o r d  

on  S e p t e m b e r  7 ,  1 9 7 5 ,  i n  h i s  c e l l  b u t  d e n i e d  a n y  p a r n o i d  [ s i c ]  

p r o j e c t i o n . "  The  p h y s i c i a n ' s  d i a g n o s i s  was: 

1. Anti social personality, 2. History of 
drug abuse: psycho-stimuli: opium alkaloids, 
cocaine 3. Schizophrenic, residual type. 

On a c h a r t  d e s c r i b e d  a s  M e d i c a l  R e p o r t  O u t p a t i e n t  f o r  

S e p t e m b e r  1 0 ,  1 9 7 5 ,  Mr. Agan a d m i t t e d  t o  a u d i t o r y  h a l l u c i n a t i o n s :  

v o i c e s  t e l l i n g  h im t o  e n d  i t  a l l .  H e  was r e q u i r e d  t o  b e g i n  

T h o r a z i n e  m e d i c a t i o n .  



b . )  Mr. Agan c o n t i n u e d  on T h o r a z i n e  t h r o u g h  1976  a t  F .S .P . ,  

a n d  on J a n u a r y  1, 1 9 7 6 ,  h e  " r a n  o u t  of m e d i c a t i o n  a n d  f e e l s  t h a t  

h e  n e e d s  i t  t o  m a i n t a i n  h i s  p r e s e n t  l e v e l  of f u n c t i o n i n g . "  

c . )  I n  December of  1 9 7 7 ,  Mr. Agan was a g a i n  " h e a r i n g  v o i c e s  

t h a t  a t t a c k  h im."  I t  was r e p o r t e d  e a r l i e r  i n  1 9 7 7  t h a t  Mr. Agan 

s u f f e r e d  f r o m  a n x i e t y  n e u r o s i s ,  c o n t r i b u t i n g  t o  i n s o m n i a .  

d . )  I n  1 9 7 8 ,  a n  i n c i d e n t  b e t w e e n  Mr. Agan a n d  i n m a t e  D e W i t t  

o c c u r r e d  ( r o b b e r y ) ,  which  was l a t e r  u s e d  by t h e  S t a t e  a s  a  

" m o t i v e "  f o r  t h e  1 9 8 0  s t a b b i n g .  A f t e r  t h e  1 9 7 8  i n c i d e n t ,  and 

u n r e v e a l e d  t o  t h i s  o r  a n y  o t h e r  C o u r t ,  Mr. Agan r e q u e s t e d  t o  b e  

l o c k e d  down i n  s e g r e g a t i o n  b e c a u s e  "he  s t a t e d  h e  was s t a r t i n g  t o  

' b u g  o u t . " '  H e  was t e r m e d  a  d a n g e r  t o  h i m s e l f ,  a n d  r e m a i n e d  i n  

c o n f i n e m e n t  much l o n g e r  t h a n  t h e  p u n i s h m e n t  imposed  r e q u i r e d .  

The c l i n i c a l  n o t e s  a f t e r  t h e  i n c i d e n t  r e p o r t  t h a t  Mr. Agan: 

[ C l o m p l a i n s  of  i n s o m n i a ,  a u d i t o r y  
h a l l u c i n a t i o n s  a t  n i g h t .  A p p r o x i m a t e l y  two 
a n d  o n e  h a l f  m o n t h s  d u r a t i o n .  Does n o t  
r e c o g n i z e  v o i c e s .  B lank  s p a c e s  i n  b e t w e e n  
where  h e  c a n n o t  a c c o u n t  f o r  p e r i o d s  of  t i m e .  
S u b j e c t  s t a t e s  h e  h a s  a s s a u l t e d  man w i t h  
k n i f e  on h i s  wing b u t  c a n n o t  r e c a l l  why. 

e . )  D u r i n g  O c t o b e r  1 9 7 8 ,  Mr. Agan c o m p l a i n e d  t h a t  T h o r a z i n e  

was n o t  h e l p i n g  him,  a n d  i n  December 1 9 8 0 ,  h e  b e g a n  t a k i n g  

H a l d o l ,  a n o t h e r  p o w e r f u l  p s y c h o t r o p i c  d r u g .  

f . )  I n  1 9 7 9  a n d  1 9 8 0 ,  w h i l e  p r i s o n  c o n d i t i o n s  a t  F.S.P.  

were  p a r t i c u l a r l y  v i o l e n t ;  (P.C.  6 0 1 ,  Mr. Agan e x p e r i e n c e d  

g r o w i n g  b u t  f l u c t u a t i n g  p s y c h i a t r i c  p r o b l e m s  a n d  f e a r  f o r  h i s  

s a f e t y :  



1. I n  March,  1 9 7 9 ,  Mr. Agan r e q u e s t e d  a  t r a n s f e r  f r o m  

F.S.P . ,  was r e f u s e d ,  b u t  was i n f o r m e d  i t  would  b e  r e c o n s i d e r e d .  

2 .  I n  1979-80,  Mr. Agan was i n  c o n s t a n t  ill h e a l t h ,  w i t h  

c h r o n i c  b a c k  p a i n ,  p a i n  i n  h i s  j o i n t s  a n d  l e g s ,  a n d  h e  was 

r e q u i r e d  t o  wa lk  w i t h  c r u t c h e s .  H e  was  5 3  y e a r s  o l d ,  a n d  

p r a c t i c a l l y  d i s a b l e d ,  a n d  s t i l l  s u f f e r e d  f r o m  h i s  l i f e - l o n g  

p s y c h i a t r i c  i l l n e s s .  

3 .  I n  May, 1 9 7 9 ,  Mr. Agan s u f f e r e d  f r o m  p a r a n o i d  d e l u s i o n s ,  

c o u l d  n o t  s l e e p ,  a n d  f e l t  v e r y  n e r v o u s .  

4 .  I n  F e b r u a r y ,  1 9 8 0 ,  h i s  p r o g r e s s  r e p o r t  i n d i c a t e d  s e v e r e  

p a i n  i n  b a c k ,  l e g s ,  and  h i p s ,  and  h e  was moved o f f  c l o s e  

s e c u r i t y .  H e  was  t r a n s f e r r e d  t o  U . C . I .  d u e  t o  h i s  s e v e r e  m e d i c a l  

h a n d i c a p s .  

5. I n  March,  1 9 8 0 ,  Mr. Agan was p l a c e d  i n  s e g r e g a t i o n  

b e c a u s e  o f  " p r o t e c t i o n  a t  h i s  own r e q u e s t . "  

6 .  I n  May, 1 9 8 0 ,  i t  was  r e p o r t e d  i n  m e d i c a l  r e c o r d s  t h a t  

Mr. Agan s o m e t i m e s  g o t  h i g h s t r u n g ,  a n d  h a l l u c i n a t e d .  

I n m a t e s  l i k e  Mr. Agan were c o n s t a n t l y  i n  f e a r  f o r  t h e i r  

l i v e s .  H e  was p a r t i c u l a r l y  f r a i l ,  d u e  t o  h i s  a g e  a n d  p h y s i c a l  

i n f i r m i t i e s .  The s a f e s t  p l a c e  i n  t h e  p r i s o n  f o r  h im was d e a t h  

row. - See A p p e n d i x ,  S e c t i o n  H ,  on  P r i s o n  C o n d i t i o n s ,  P.C. 6 0 .  

b .  P o s t - O f f e n s e  M e n t a l  C o n d i t i o n .  

The f a c t s  b e f o r e  t h i s  C o u r t  i n  1 9 8 3  were ( a )  t h o s e  f a c t s  

c o n t a i n e d  i n  t h e  m i n u t e s  o f  t h e  g r a n d  j u r y  p r o c e e d i n g  w h e r e  Mr. 

Agan t e s t i f i e d ,  a n d  ( b )  t h o s e  " f a c t s "  a p p e a r i n g  a t  t h e  p l e a  a n d  



s e n t e n c i n g  p r o c e e d i n g .  I n  b o t h  t h o s e  p r o c e e d i n g s ,  Mr. Agan a c t e d  

i n  a  b i z a r r e  a n d  s e l f - d e f e a t i n g  manner .  

Unknown t o  t h e  t r i a l  c o u r t  a n d  t h i s  C o u r t ,  Mr. Agan a c t e d  

b i z a r r e l y  a t  a l l  t imes b e t w e e n  t h e  d a t e  of  t h e  crime a n d  h i s  

a p p e a r a n c e s  i n  o f f i c i a l  p r o c e e d i n g s .  A t t o r n e y s  a n d  c o r r e c t i o n a l  

o f f i c i a l s  knew t h i s ,  b u t  i t  d i d  n o t  a p p e a r  "of r e c o r d "  u n t i l  t h e  

R u l e  3 .850 p r o c e e d i n g .  The f o l l o w i n g  p o s t - o f f e n s e  a c t i o n s  by Mr. 

Agan d e m o n s t r a t e  t h a t  h e  was c o n t i n u i n g  t o  o p e r a t e  u n d e r  t h e  

t h r o e s  o f  a  d i s a b l i n g  m e n t a l  c o n d i t i o n :  

1. On S e p t e m b e r  1 9 ,  1 9 8 0 ,  a t  a p p r o x i m a t e l y  3 :25  p.m., 

F.S.P.  i n m a t e  Dana D e w i t t  was f o u n d  l y i n g  on t h e  f l o o r  o f  h i s  

c e l l ,  U-2 Sou th-4  ( T r .  1 7 )  P.C. 435.  T h e r e  were no s u s p e c t s  i n  

t h e  k i l l i n g  of  i n m a t e  D e w i t t  u n t i l  Mr. Agan made s t a t e m e n t s  a b o u t  

t h e  k i l l i n g  ( T r .  1 8 )  P.C. 436.  W h i l e  Thomas E l w e l l ,  A s s i s t a n t  

S t a t e  A t t o r n e y ,  s t a t e d  a s  s t i p u l a t e d  e v i d e n c e  t h a t  a t  t h e  p l e a  

a n d  s e n t e n c i n g ,  Mr. A g a n ' s  c o n f e s s i o n  t o  t h e  crime o c c u r r e d  on 

S e p t e m b e r  23 ,  1 9 8 0 ,  P.C. 436 ,  i n  f a c t  t h e  f o l l o w i n g  

s e q u e n c e  o f  e v e n t s  i s  c o r r e c t :  

a ) .  A c c o r d i n g  t o  a n  i n v e s t i g a t i o n  by t h e  S t a t e  i n  O c t o b e r ,  

1 9 8 0 ,  Mr. Agan t o l d  L t .  A .  D.  T h o r n t o n  a t  8 : 1 5  on S e p t e m b e r  1 9 ,  

1 9 8 0 ,  t h a t  h e  had  k i l l e d  D e w i t t .  E x h i b i t  3  t o  3.850 M o t i o n ;  

P.C. 468.  

b ) .  A f t e r  h i s  f i r s t   confession,^^ a n  i n v e s t i g a t o r  f r o m  t h e  

S t a t e  A t t o r n e y ' s  o f f i c e  was t e l e p h o n e d ,  a n d  t h a t  i n v e s t i g a t o r  

came t o  t h e  p r i s o n .  - Id .  T h a t  n i g h t  ( t h e  1 9 t h ) ,  a  " c o n f e s s i o n "  



was t a p e  r e c o r d e d .  E x h i b i t  4 ,  P.C. 470.  

c ) .  D u r i n g  t h e  t a k i n g  o f  h i s  r e c o r d e d  s t a t e m e n t  i n  t h e  

p r e s e n c e  o f  t h e  s t a t e  i n v e s t i g a t o r ,  Mr. Agan s p o k e  by t e l e p h o n e  

w i t h  a  p u b l i c  d e f e n d e r ,  who t o l d  him t o  g i v e  n o  more s t a t e m e n t s .  

Mr. Agan t h e r e u p o n  t e r m i n a t e d  t h e  p o l i c e  i n t e r v i e w .  Id .  H e  h a d  
w... - - "". - v -  I . .---.ll- - ..,., - . - 
a g a i n  s a i d  h e  k i l l e d  t h e  v i c t i m ,  b u t  h e  would  n o t  o r  c o u l d  n o t  

p r o v i d e  d e t a i l s .  

d l .  The p u b l i c  d e f e n d e r  who s p o k e  w i t h  Mr. Agan s e t  up a n  

a p p o i n t m e n t  t o  i n t e r v i e w  h im,  1 0 / 7 / 8 0 ,  s e v e n t e e n  ( 1 7 )  d a y s  a f t e r  

t h e  t e l e p h o n e  c a l l .  

e ) .  The n e x t  d a y ,  S e p t e m b e r  20 ,  1 9 8 0 ,  Mr. Agan had a f i r s t  

a p p e a r a n c e  upon a  D e p a r t m e n t  of  C o r r e c t i o n s  C r i m i n a l  C o m p l a i n t  

a n d  A f f i d a v i t ,  i n  which  h e  was c h a r g e d  w i t h  f i r s t - d e g r e e  m u r d e r .  

S e r g e a n t  L e o n a r d  H .  B a l l  was l i s t e d  a s  t h e  c o m p l a i n a n t .  A c -  

c o r d i n g  t o  t h e  c o m p l a i n t  a n d  a f f i d a v i t ,  Mr. Agan i n d i c a t e d  t h a t  

h e  would o b t a i n  p r i v a t e  c o u n s e l ,  - see E x h i b i t  5  t o  3 . 8 5 0  M o t i o n ,  

P.C. 477 ,  h e  was n o t  t h e r e  a d j u d g e d  i n s o l v e n t ,  a n d  no-one was 

a p p o i n t e d  t o  r e p r e s e n t  him. - See O r d e r  on F i r s t  A p p e a r a n c e  d a t e d  

S e p t e m b e r  2 0 ,  1 9 8 0 ,  s i g n e d  by J u d g e  E l z i e  S a n d e r s ,  b u t  n o t  f i l e d  

w i t h  t h e  C o u r t  u n t i l  S e p t e m b e r  24 ,  1 9 8 0 ,  a t  9 : 3 5  a.m.,  E x h i b i t  6 

t o  3 .850 M o t i o n ,  P.C. 482.  He was ,  i n  f a c t ,  f u l l y  i n s o l v e n t  and  

c o m p l e t e l y  w i t h o u t  means t o  o b t a i n  p r i v a t e  c o u n s e l .  Thomas 

E l w e l l  was l i s t e d  a s  t h e  S t a t e  A t t o r n e y  p r o s e c u t i n g  t h e  c a s e  a t  

t h e  f i r s t  a p p e a r a n c e .  E x h i b i t  5  t o  3 .850  Mot ion ,  P.C. 477.  

f ) .  An a u t o p s y  was p e r f o r m e d  S e p t e m b e r  20 ,  1 9 8 0 ,  r e v e a l i n g  



t h e  v i c t i m ' s  d e a t h  was c a u s e d  by a  k n i f e - l i k e  wound t o  t h e  

t h r o a t .  E x h i b i t  1 t o  3 .850  M o t i o n .  On S e p t e m b e r  22 ,  1 9 8 0 ,  a n  

Order  was s i g n e d  by C o u n t y  C o u r t  J u d g e  E l z i e  S .  S a n d e r s ,  upon a  

h e a r i n g  i n  Chambers ,  O r d e r  f i n d i n g  P r o b a b l e  C a u s e  t o  d e t a i n  Mr. 

Agan. E x h i b i t  7  t o  3 . 8 5 0  M o t i o n ,  P.C. 483.  T h i s  O r d e r  a l s o  was  

n o t  f i l e d  w i t h  t h e  C o u r t  u n t i l  S e p t e m b e r  24 ,  1 9 8 0 ,  a t  1 2 : 4 2  p.m. 

I d .  - 

g . )  A t  some p o i n t  a f t e r  h i s  f i r s t  two " c o u r t  a p p e a r a n c e s , "  

b u t  b e f o r e  c o u n s e l  was a p p o i n t e d  t o  r e p r e s e n t  h im,  h e  g a v e  

a n o t h e r  t a p e  r e c o r d e d  s t a t e m e n t  t o  S e r g e a n t  L e o n a r d  B a l l .  

E x h i b i t  8  t o  3 .850 Mot ion ;  P.C. 478.  T h i s  s t a t e m e n t  was more 

d e t a i l e d  t h a n  t h e  S e p t e m b e r  1 9 ,  1 9 8 0 ,  r e c o r d e d  s t a t e m e n t  

c o n t a i n e d  i n  E x h i b i t  4  t o  3 .850 M o t i o n ;  P.C. 470.  T h i s  i s  t h e  

f i r s t  s t a t e m e n t  r e f e r r e d  t o  by S t a t e  A t t o r n e y  E l w e l l  a t  " t r i a l "  

( T r .  1 8 )  P.C. 436 .  

h . )  On O c t o b e r  1 0 ,  1 9 8 0 ,  Mr. Agan a p p a r e n t l y  made a d d i -  

t i o n a l  i n c u l p a t o r y  s t a t e m e n t s ,  g i v i n g  more d e t a i l s ,  t o  a  Mr. 

C l a r k  a n d  I n s p e c t o r  T u r n e r .  T h e s e  s t a t e m e n t s  o c c u r r e d  a f t e r  t h e  

a p p o i n t m e n t  of  c o u n s e l ,  E x h i b i t  3  t o  3 .850 M o t i o n ,  P.C. 468 ,  b u t  

w i t h o u t  t h e  p r e s e n c e  of  c o u n s e l .  

4. Mr. Agan was n o t  r e p r e s e n t e d  by c o u n s e l  d u r i n g  a n y  

s t a t e m e n t s  g i v e n  b e f o r e  O c t o b e r  6 ,  1 9 8 0 .  

5 .  By l e t t e r  d a t e d  O c t o b e r  2 ,  1 9 8 0 ,  Mr. Agan i n f o r m e d  t h e  

t r i a l  c o u r t  t h a t  h e  had n o  a t t o r n e y ,  t h a t  h e  h a d  t o l d  S e r g e a n t  

B a l l  t h i s  a t  l e a s t  a  w e e k  b e f o r e  t h e  l e t t e r ,  t h a t  h e  had  a s k e d  



t h a t  B a l l  a s k  t h e  C o u r t  f o r  a n  a t t o r n e y  f o r  h im,  " t o  t e l l  m e  some 

t h i n g s  I n e e d  t o  know." The l e t t e r  was f i l e d  w i t h  t h e  t r i a l  

c o u r t  a t  3 :46  p.m., O c t o b e r  6 ,  1 9 8 0 .  A p p e n d i x ,  S e c t i o n  G ,  E x h i b i t  

9 ,  3 .850 M o t i o n ,  P.C. 465.  

6 .  By O r d e r  e n t e r e d  O c t o b e r  6 ,  1 9 8 0 ,  t h e  t r i a l  c o u r t ,  i n  

c h a m b e r s ,  e n t e r e d  a n  O r d e r  A d j u d g i n g  D e f e n d a n t  I n s o l v e n t  a n d  

A p p o i n t i n g  P u b l i c  D e f e n d e r .  E x h i b i t  1 0  t o  3 .850 M o t i o n ,  P.C. 

484.  

7 .  On O c t o b e r  7 ,  1 9 8 0 ,  J o h n  S t i n s o n ,  p u b l i c  d e f e n d e r ,  met 

w i t h  Mr. Agan a t  F .S .P .  Mr. S t i n s o n  a l s o  s p o k e  w i t h  S g t .  B a l l ,  

t h e  i n v e s t i g a t o r  on t h e  c a s e ,  on O c t o b e r  7 ,  1 9 8 0 ,  a n d  l e a r n e d  

t h a t  B a l l  b e l i e v e d  Agan was i n n o c e n t ,  a n d  B a l l  b e l i e v e d  t h r e e  

o t h e r  i n m a t e s  u n d e r  i n v e s t i q a t i o n  c o m m i t t e d  t h e  o f f e n s e .  T h i s  

i n f o r m a t i o n  i s  c o n t a i n e d  i n  a  Memorandum t o  Mr. S t i n s o n ' s  f i l e ,  

d a t e d  O c t o b e r  7 ,  1 9 8 0 ,  which  i s  r e p r o d u c e d  b e l o w  i n  i t s  e n t i r e t y :  

I s p o k e  w i t h  t h e  above-named i n m a t e  t o d a y  who 
i s  c h a r g e d  w i t h  t h e  f i r s t  d e g r e e  murder  of  
I n m a t e  D e w i t t  on 9 / 1 8 / 8 0 .  A g a n ' s  s t a t e m e n t s  
t o  m e  a r e  t h e  same a s  t h e  s t a t e m e n t s  h e  made 
t o  Tom F a r k a s h  o v e r  t h e  phone  a n d  h e  b a c k s  u p  
t h e  t h e o r y  t h a t  t h e  [ s i c ]  v o l u n t a r i l y  
c o n f e s s e d  t o  t h e  m u r d e r .  

However,  a f t e r  i n t e r v i e w i n g  t h e  i n m a t e ,  I 
s p o k e  w i t h  S g t .  B a l l  a b o u t  t h i s  c a s e  a n d  B a l l  
a d v i s e d  m e  t h a t  Agan i s  l y i n g  t o  s a v e  h i s  
l i f e  i n  t h e  p r i s o n .  I n  f a c t ,  t h e r e  a r e  t h r e e  .. 
o t h e r  i n m a t e s  who a r e  u n d e r  i n v e s t i g a t i o n  by 
S a n d s  and  T u r n e r  a b o u t  t h e  murder  who B a l l  
f e e l s  d i d  i t .  F u r t h e r m o r e ,  B a l l  a d v i s e s  me 
t h a t  Agan d i d  g i v e  a  s t a t e m e n t  t o  B a l l  a f t e r  
h i s  f i r s t  a p p e a r a n c e  t o  J u d g e  S a n d e r s  on t h e  
2 0 t h  of  ~ e p t e m b e r ,  t h a t  , S a t u r d a y  o r  Sunday  
a n d  t h a t  A g a n ' s  s t o r y  d i d  n o t  h o l d  w a t e r  a n d  



t h a t  i s  whv. a l t h o u u h  h e  h a s  b e e n  c h a r u e d .  
B a l l  d o e s  n o t  t h i n k  t h e  c a s e  w i l l  go  a g a i n s t  
. . 
him. - 
I n  a d d i t i o n ,  Agan d e n i e d  t h a t  h e  made s u c h  a  
s t a t e m e n t  a f t e r  m e e t i n g  w i t h  t h e  J u d g e ,  which  
i s  o n e  l i e  a n d  f u r t h e r m o r e ,  t h e r e  a p p e a r s  t o  
be  n o  m o t i v e  f o r  him t o  d o  i t  o t h e r  t h a n  t o  
g e t  t h e  c h a i r  a n d  t h e  whole  s c e n e  l e a v e s  a  
bad t a s t e  i n  o n e ' s  mouth i n  t h a t  i t  d o e s  n o t  
seem t o  f i t  t o g e t h e r .  I n e e d  t o  a d v i s e  J u d g e  
S a n d e r s  t o  a p p o i n t  t h e  P u b l i c  D e f e n d e r ' s  
O f f i c e  s o  t h a t  w e  h a v e  a  c o n f l i c t  w i t h  t h e  
o t h e r  p e o p l e  c h a r g e d  i n  t h e  c a s e .  

E x h i b i t  11, 3 . 8 5 0  Mot ion ;  P.C. 485.  

8 .  A p p a r e n t l y  a f t e r  A t t o r n e y  S t i n s o n ' s  m e e t i n g  w i t h  Mr. 

Agan on O c t o b e r  7 ,  1 9 8 0 ,  Mr. Agan g a v e  i n c r i m i n a t i n g  s t a t e m e n t s  

t o  o f f i c i a l s ,  p r e v i o u s l y  r e f e r r e d  t o ,  on O c t o b e r  1 0 ,  1 9 8 0 .  

9 .  By l e t t e r  f r o m  A t t o r n e y  S t i n s o n  t o  Mr. Agan d a t e d  

O c t o b e r  1 3 ,  1 9 8 0 ,  A t t o r n e y  S t i n s o n  c o m p l a i n e d  t o  Mr. Agan a b o u t  

h i s  u n c o o p e r a t i v e n e s s  w i t h  c o u n s e l ,  a n d  u r g e d  Mr. Agan n o t  t o  

t e s t i f y  b e f o r e  t h e  g r a n d  j u r y .  E x h i b i t  l l a  t o  3 .850 Mot ion ;  P.C. 

486.  A c c o r d i n g  t o  t h e  l e t t e r  Mr. Agan i g n o r e d  S t i n s o n ' s  a d v i c e  

o f  O c t o b e r  7  t o  n o t  s p e a k  w i t h  i n v e s t i g a t o r s ,  d i d  s p e a k  w i t h  

i n v e s t i g a t o r s  on O c t o b e r  1 0 ,  a n d  on t h a t  d a t e  i t  was d e c i d e d  t h a t  

h e  would g o  b e f o r e  t h e  g r a n d  j u r y  a n d  t e s t i f y .  The O c t o b e r  1 3  

l e t t e r  i n f o r m e d  Mr. Agan t h a t  a  Mot ion  t o  Wi thdraw had  b e e n  

f i l e d ,  and  t h a t  a  c o p y  of  t h e  Mot ion  was e n c l o s e d  w i t h  t h e  

l e t t e r .  I d .  - 
1 0 .  On O c t o b e r  1 5 ,  t h e  d a y  b e f o r e  Mr. Agan t e s t i f i e d  

b e f o r e  t h e  g r a n d  j u r y ,  A t t o r n e y  S t i n s o n  s e r v e d  S t a t e  A t t o r n e y  



E l w e l l  w i t h  a  copy  of t h e  Motion t o  Withdraw, which s t a t e d :  

1. The u n d e r s i g n e d  h a s  i n t e r v i e w e d  t h e  
above-named Defendan t  and found  h i m  t o  be 
u n c o o p e r a t i v e  i n  t h e  p r e p a r a t i o n  of h i s  
d e f e n s e .  

2 .  Dur ing  s a i d  i n t e r v i e w  w i t h  Defendan t ,  t h e  
u n d e r s i g n e d  i s  of t h e  o p i n i o n  t h a t  t h e  
Defendan t  e i t h e r  l i e d  o r  d i s t o r t e d  f a c t u a l  
m a t t e r s  i n v o l v i n g  h i s  s t a t e m e n t s  t o  law 
e n f o r c e m e n t  o f f i c e r s  c o n c e r n i n g  t h e  i n c i d e n t  
l e a d i n g  t o  t h e  c h a r g e  i n  t h i s  c a s e .  

3 .  The i n s t a n t  c a s e ,  b e i n g  f i r s t  d e g r e e  
murder w i t h  a  p o s s i b l e  c a p i t a l  p e n a l t y ,  i s  of 
such  a  d e g r e e  t h a t  t h e  Defendan t  must 
cooper  a t e  o r  t h e  P u b l i c  Defender  c a n n o t  
p r e p a r e  any  d e f e n s e  on D e f e n d a n t ' s  b e h a l f .  

4 .  De fendan t  a f t e r  b e i n g  a d v i s e d  by t h e  
u n d e r s i g n e d  n o t  t o  make any f u r t h e r  
s t a t e m e n t s  t o  law e n f o r c e m e n t  o f f i c e r s ,  d i d  
i n  f a c t  a g a i n  waive h i s  r i g h t s  t o  t h e  
p r e s e n c e  of c o u n s e l  and make i n c r i m i n a t i n g  
s t a t e m e n t s  t o  t h e  i n v e s t i g a t o r  f o r  t h e  S t a t e  
A t t o r n e y ' s  O f f i c e  and  t h e  Depar tment  of 
C o r r e c t i o n s  and a d v i s e  h i m  v e r b a l l y  t h a t  h e  
wished  t o  g i v e  a  v e r b a l  s t a t e m e n t  t o  t h e  
B r a d f o r d  County Grand J u r y  on o r  a b o u t  
October  1 6 ,  1980 .  

5 .  The u n d e r s i g n e d ,  by l e t t e r ,  h a s  s p e c i f i -  
c a l l y  o b j e c t e d  t o  t h e  D e f e n d a n t ' s  p o s i t i o n  i n  
s o  d o i n g  and a t  t h i s  p o i n t ,  t h e  u n d e r s i g n e d  
d o e s  n o t  f e e l  h i s  r e p r e s e n t a t i o n  i s  b e i n g  
a c c e p t e d  o r  i t  c a n  be o r  i s  e f f e c t i v e  t o  t h e  
above-named Defendan t .  

I HEREBY C E R T I F Y  t h a t  a  t r u e  copy  of t h e  
f o r e g o i n g  Motion h a s  been f u r n i s h e d  t o  Thomas 
M .  E l w e l l ,  A s s i s t a n t  S t a t e  A t t o r n e y ,  B r a d f o r d  
County Cour thouse ,  S t a r k e ,  F l o r i d a ,  t h i s  1 5 t h  
day of O c t o b e r ,  1980 .  

R e s p e c t f u l l y  s u b m i t t e d ,  

/s /Richard D. F u l t z  
( f o r  JOHN G.INSON 



A s s i s t a n t  P u b l i c  D e f e n d e r  

I). 

E x h i b i t  1 2 ,  3 . 8 5 0  M o t i o n ;  P.C. 488 .  

11. Mr. Agan a p p e a r e d  b e f o r e  t h e  g r a n d  j u r y  a n d  t e s t i f i e d  

t h e  n e x t  d a y ,  O c t o b e r  1 6 ,  and  g a v e  o u t l a n d i s h  a n d  i n f l a m m a t o r y  

i n c u l p a t o r y  s t a t e m e n t s  t o  t h e  g r a n d  j u r o r s .  E x h i b i t  1 t o  3 .850  

M o t i o n ;  P.C. 381 .  A s  - was known b e f o r e  t h e  3 .850 p r o c e e d i n g ,  

A s s i s t a n t  S t a t e  A t t o r n e y  Thomas E l w e l l  c o n d u c t e d  t h e  e x a m i n a t i o n  

o f  Mr. Agan b e f o r e  t h e  g r a n d  j u r y ,  and  s t a t e d  t h a t  h e  was 

r e p r e s e n t e d  by c o u n s e l ,  e v e n  t h o u g h  t h e  C e r t i f i c a t e  o f  S e r v i c e  on  

t h e  Mot ion  t o  W i t h d r a w  i n d i c a t e d  E l w e l l  was s e r v e d  w i t h  t h e  

Mot ion  t o  W i t h d r a w  t h e  d a y  b e f o r e  t h e  Grand  J u r y  t e s t i m o n y .  

1 2 .  A f t e r  Mr. A g a n ' s  t e s t i m o n y ,  t h e  g r a n d  j u r y  i n d i c t e d  h im 

f o r  f i r s t - d e g r e e  murder  on O c t o b e r  1 6 ,  1 9 8 0 .  On O c t o b e r  1 9 ,  

1 9 8 0 ,  Mr. Agan w r o t e  A t t o r n e y  S t i n s o n  a  l e t t e r  s t a t i n g  t h a t  h e  

t h o u g h t  S t i n s o n  was n o t  h i s  l a w y e r ,  "now you come o f f  t h e  w a l l  

a n d  t e l l  me you a r e  my l a w y e r .  Well, t h a t  would  b e  a l r i g h t  

. . . ." Then h e  e x p r e s s e d  d i s p l e a s u r e  w i t h  b e i n g  c a l l e d  a  

l i a r ,  t o l d  S t i n s o n  "you d o n ' t  e v e n  t a l k  l i k e  a  l a w y e r  t h a t  I 

would  w a n t , "  a n d  c l o s e d  w i t h  "P.  S .  i f  t h i s  w a s n ' t  a  f r e e  l e t t e r  

I w o u l d n ' t  w a s t e  a  s t a m p  w r i t i n g  t o  you . "  E x h i b i t  1 3 a  t o  3 .850 

M o t i o n ;  P.C. 492.  

1 3 .  On O c t o b e r  2 0 ,  1 9 8 0 ,  t h e  t r i a l  c o u r t ,  i n  c h a m b e r s ,  

s i g n e d  a n  O r d e r  a l l o w i n g  Mr. S t i n s o n  t o  w i t h d r a w  d u e  t o  " a n  

i r r e c o n c i l i a b l e  c o n f l i c t  b e t w e e n  t h e  a b o v e - m e n t i o n e d  i n d i v i d u a l  

( d e f e n d a n t )  a n d  a n o t h e r  i n d i v i d u a l  p r e s e n t l y  r e p r e s e n t e d  by t h e  



P u b l i c  D e f e n d e r ' s  O f f i c e .  . ." E x h i b i t  1 3 b  t o  3 .850 Mot ion ;  P.C. 

493.  Mack S.  F u t c h ,  E s q . ,  was t h e n  a p p o i n t e d  t o  r e p r e s e n t  Mr. 

Agan, a s  a  S p e c i a l  P u b l i c  D e f e n d e r .  - Id .  

1 4 .  The O r d e r  a l l o w i n g  w i t h d r a w a l  was n o t  b a s e d  on t h e  

Mot ion  t o  Wi thdraw q u o t e d  i n  numbered p a r a g r a p h  1 0 ,  s u p r a .  I n -  

s t e a d ,  Mr. S t i n s o n  w i t h d r e w  t h e  f i r s t  Mot ion  t o  Wi thdraw,  which 

d o e s  n o t  now a p p e a r  i n  t h e  t r i a l  c o u r t ' s  f i l e ,  a n d  f i l e d  a  Second  

Mot ion  t o  Wi thdraw.  - See L e t t e r  d a t e d  O c t o b e r  2 1 ,  1 9 8 0 ,  E x h i b i t  

1 4  t o  3 .850  Mot ion ;  P.C. 494.  The s e c o n d  Mot ion  t o  Wi thdraw 

c i t e d  t h a t  t h e  P u b l i c  D e f e n d e r  " c a n n o t  a d e q u a t e l y  p r o v i d e  t h e  

r e p r e s e n t a t i o n ,  r a t h e r  t h a n  " c o n f l i c t "  o r  " u n c o o p e r a t i v e  c l i e n t "  

a s  t h e  b a s i s  f o r  t h e  M o t i o n .  E x h i b i t  1 5  t o  3 . 8 5 0  Mot ion ;  P.C. 

496.  

1 5 .  A s  w i l l  b e  o u t l i n e d  more c o m p l e t e l y  i n  Argument 11, 

i n f r a ,  a t t o r n e y  Mack F u t c h ,  l i k e  A t t o r n e y  S t i n s o n ,  d i d  no o r  

g r o s s l y  i n a d e q u a t e  i n v e s t i g a t i o n  a n d  p r e p a r a t i o n  a n d  r e n d e r e d  

g r o s s l y  i n e f f e c t i v e  a s s i s t a n c e .  What Mr. F u t c h  d i d  r e v e a l  t o  t h e  

t r i a l  c o u r t  was t h a t  Mr. Agan c o n t i n u e d  h i s  s e l f - d e f e a t i n g  

u n c o o p e r a t i v e  a t t i t u d e  w i t h  c o u n s e l .  

O t h e r  p e r t i n e n t  a n d  r e l e v a n t  f a c t s  w i l l  be  s t a t e d  w i t h i n  

e a c h  i n d i v i d u a l  c l a i m .  



SUMMARY OF ARGUMENT 

ARGUMENT I :  Mr. Agan was i n c o m p e t e n t  t o  be  p r o c e e d e d  

a g a i n s t  a t  c a p i t a l  t r i a l  a n d  s e n t e n c i n g ,  and  t h e  r e s u l t i n g  

c o n v i c t i o n  a n d  d e a t h  s e n t e n c e  v i o l a t e  t h e  e i g h t h  a n d  f o u r t e e n t h  

amendments .  Unknown t o  t r i a l  c o u n s e l  a n d  t h e  t r i a l  c o u r t ,  Mr. 

Agan h a s  a  s i g n i f i c a n t  h i s t o r y  o f  c r i p p l i n g  m e n t a l  d i s e a s e ,  a n d ,  

unknown t o  t h e  t r i a l  c o u r t ,  Mr. A g a n ' s  o u t - o f - c o u r t  a c t i o n s  

b e t w e e n  t h e  time o f  t h e  o f f e n s e  a n d  p l e a / s e n t e n c i n g  were e r r a t i c  

a n d  b i z a r r e .  H e  q u i t e  l i t e r a l l y  a n d  i n e x p l i c a b l e  became t h e  

p s y c h o t i c  a r c h i t e c t  o f  h i s  own c o n v i c t i o n  a n d  e x e c u t i o n .  The 

p l e n a r y  e v i d e n c e  o f  i n c o m p e t e n c e  p r e s e n t e d  t o  t h e  p o s t - c o n v i c t i o n  

c o u r t  r e q u i r e d  a n  e v i d e n t i a r y  h e a r i n g ,  a n d  t h e  c o u r t  i m p r o p e r l y  

r e s o l v e d  t h e  i s s u e  w i t h o u t  c o n d u c t i n g  o n e .  

ARGUMENT 11: P r e t r i a l  and  t r i a l  c o u n s e l  w e r e  w o e f u l l y  

i n e f f e c t i v e .  - No i n v e s t i g a t i o n  was c o n d u c t e d .  The a t t o r n e y s  h a d  

no  i d e a  t h a t  Mr. Agan had  b e e n  r e p e a t e d l y  d i a g n o s e d  a s  s e v e r e l y  

m e n t a l l y  i l l ,  a n d  f a i l e d  t o  l o o k  f o r  r e a d i l y  a v a i l a b l e  e v i d e n c e  

t h a t  Mr. Agan was a b s o l u t e l y  i n n o c e n t .  A m i n i m a l  i n v e s t i g a t i o n  

would h a v e  r e v e a l e d  t h a t ,  w i t h o u t  a  g u i l t y  p l e a ,  Mr. Agan c o u l d  

n o t  h a v e  b e e n  c o n v i c t e d .  The f a i l u r e  t o  i n v e s t i g a t e  l e f t  d o r m a n t  

c o m p e l l i n g  e v i d e n c e  o f  i n c o m p e t e n c y ,  i n s a n i t y ,  a n d  m e n t a l  

m i t i g a t i n g  c i r c u m s t a n c e s .  Had t h e  a t t o r n e y s  p o s s e s s e d  a  

r e a s o n a b l e  knowledge  o f  t h e  l a w  r e g a r d i n g  c o m p e t e n c y ,  c r i m i n a l  

p r o c e d u r e ,  a n d  c a p i t a l  s e n t e n c i n g ,  n o  c o n v i c t i o n  o r  s e n t e n c e  

would h a v e  b e e n  p o s s i b l e .  The p l e a d i n g s  s a t i s f y  t h e  r e q u i r e m e n t s  



of  S t r i c k l a n d  v .  W a s h i n g t o n ,  1 0 4  S.  C t .  2052 ( 1 9 8 4 ) ,  a n d  t h e  

t r i a l  j u d g e ' s  r e f u s a l  t o  c o n d u c t  a n  e v i d e n t i a r y  h e a r i n g  i s  

r e v e r s i b l e  e r r o r .  O I C a l l a g h a n  v .  S t a t e ,  4 6 1  So.  2d 1 3 5 4  ( F l a .  

1 9 8 4 ) .  

ARGUMENT 111: Mr. Agan was s e n t e n c e d  t o  d e a t h  on n o t h i n g  

b u t  a r g u m e n t ,  a n d  a  f e w  s t i p u l a t e d  f a c t s .  - H e  n e v e r  s t i p u l a t e d  

t o  a n y t h i n g ,  d i d  n o t  know wha t  a  s t i p u l a t i o n  was ,  a n d  h a d  n e v e r  

h e a r d  o f  a  s t a t u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e  a n d  wha t  i t  d o e s .  

No e v i d e n c e  a t  a l l  was t a k e n ,  a n d  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  

w e r e  o n l y  s u p p o r t e d  ( l i k e  t h e  g u i l t y  p l e a )  by Mr. A g a n ' s  w o r d s .  

H e  d i d  n o t  know, a n d  was n e v e r  t o l d  b e f o r e  s p e a k i n g ,  t h a t  h i s  own 

words  would  s u p p o r t  s o m e t h i n g  c a l l e d  a n  a g g r a v a t i n g  c i r c u m s t a n c e .  

H e  s a t  i g n o r a n t l y  by w h i l e  t h e  S t a t e  " p r o v e d "  i m p o r t a n t  f a c t s  

t h r o u g h  argument, n o t  t e s t i m o n y  o r  e v i d e n c e .  Mr. Agan, a n d  h i s  

l a w y e r ,  knew n o  b e t t e r .  T h i s  f u n d a m e n t a l l y  u n r e l i a b l e  p r o c e d u r e  

v i o l a t e d  t h e  f i f t h ,  s i x t h ,  e i g h t h  a n d  f o u r t e e n t h  amendments .  The 

t r i a l  c o u r t  d i d  n o t  r u l e  on t h i s  c l a i m .  

ARGUMENT I V :  T h e r e  was c o p i o u s  e v i d e n c e  of  Mr. A g a n ' s  

i n n o c e n c e  i n  t h e  h a n d s  o f  t h e  S t a t e .  N e i t h e r  t h e  t r i a l  c o u r t  n o r  

d e f e n s e  c o u n s e l  was a p p r i s e d  o f  t h e  c o m p e l l i n g l y  e x c u l p a t o r y  

e v i d e n c e .  Had d i s c l o s u r e  o c c u r r e d ,  t h e  g u i l t y  p l e a  would  h a v e  

b e e n  e x p o s e d  a s  h a v i n g  a  c o m p l e t e l y  i n s u f f i c i e n t  f a c t u a l  b a s i s ,  

a n d  n o  c o n v i c t i o n  o r  s e n t e n c e  c o u l d  h a v e  r e s u l t e d .  



ARGUMENT I 

MR. AGAN WAS CONVICTED A N D  SENTENCED TO DEATH 
AT A TIME WHEN HE WAS INCOMPETENT TO STAND 
TRIAL, ENTER A PLEA, OR WAIVE HIS FIFTH, 
SIXTH, EIGHTH A N D  FOURTEENTH AMENDMENT 
RIGHTS, A N D  A N  EVIDENTIARY H E A R I N G  ON THE 
COMPETENCY CLAIM I S  NECESSARY. 

I n  t h e  R u l e  3 . 8 5 0  p l e a d i n g s  a n d  p r o c e e d i n g s  i n  t h e  t r i a l  

c o u r t ,  Mr. Agan a l l e g e d  a n d  p r o f f e r e d  s u f f i c i e n t  f a c t s  t o  p r o v e  

t h a t  " h e  was n o t  c o m p e t e n t  t o  b e  t r i e d ,  n o r  was h e  c o m p e t e n t  t o  

e n t e r  a p l e a  of g u i l t y . "  P.C. 1 0 ,  24-41,  44-45,  49-51, 56-57.  

The t r i a l  c o u r t  i n c o r r e c t l y  d e n i e d  a n  e v i d e n t i a r y  h e a r i n g  on t h i s  

c l a im.  T h i s  a r g u m e n t  e n c o m p a s s e s  many of  t h e  c la ims  r a i s e d  i n  

t h e  3 .850 m o t i o n :  t h a t  Mr. Agan was i n c o m p e t e n t  t o  be  t r i e d ,  

i n c o m p e t e n t  t o  w a i v e  h i s  c o n s t i t u t i o n a l  r i g h t s  a n d  p l e a d  g u i l t y ,  

i n c o m p e t e n t  t o  b e  s e n t e n c e d ,  a n d  t h a t  h i s  p l e a  was n o t  k n o w i n g l y ,  

i n t e l l i g e n t l y  a n d  v o l u n t a r i l y  made. Mr. A g a n ' s  c o n v i c t i o n  a n d  

s e n t e n c e  m u s t  b e  v a c a t e d  a n d  a  c o m p e t e n c y  h e a r i n g  m u s t  b e  

c o n d u c t e d  b e f o r e  r e t r i a l  c a n  o c c u r .  

A .  THE CONVICTION AND SENTENCE OF MR. AGAN W H I L E  HE WAS 
INCOMPETENT VIOLATES THE EIGHTH A N D  FOURTEENTH AMENDMENTS. 

"A p e r s o n  a c c u s e d  of  a crime who i s  m e n t a l l y  i n c o m p e t e n t  t o  

s t a n d  t r i a l  s h a l l  n o t  b e  p r o c e e d e d  a g a i n s t  w h i l e  h e  i s  

i n c o m p e t e n t . "  F l a .  R .  Cr im.  P. 3 .210 .  I t  i s  s i m p l y  u n f a i r  t o  t r y  

someone o r  a l l o w  a g u i l t y  p l e a  when t h e  p e r s o n  h a s  no  a b i l i t y  t o  



m e a n i n g f u l l y  p a r t i c i p a t e  i n  p r o c e e d i n g s  which  w i l l  s u b j e c t  h im t o  

a  l o s s  o f  l i b e r t y  o r ,  a s  h e r e ,  l i f e .  T h i s  f u n d a m e n t a l  u n f a i r n e s s  

i s  p r o h i b i t e d  by t h e  f i f t h ,  s i x t h ,  e i g h t h  a n d  f o u r t e e n t h  

amendments  t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  a n d  by p a r a l l e l  

s t a t e  c o n s t i t u t i o n a l  p r o v i s i o n s .  

The c o n s t i t u t i o n a l  t e s t  f o r  i n c o m p e t e n c y  i s  a r t i c u l a t e d  i n  

Dusky v .  U n i t e d  S t a t e s ,  362  U.S. 402 ( 1 9 6 0 ) ,  a n d  i s  w e l l  known 

t o ,  and  o f t  q u o t e d  b y ,  t h i s  C o u r t :  

[ T l h e  " t e s t  m u s t  b e  w h e t h e r  h e  h a s  s u f f i c i e n t  
p r e s e n t  a b i l i t y  t o  c o n s u l t  w i t h  h i s  l a w y e r  
w i t h  a  r e a s o n a b l e  d e g r e e  o f  r a t i o n a l  
u n d e r s t a n d i n g  -- a n d  w h e t h e r  h e  h a s  a  
r a t i o n a l  a s  w e l l  a s  f a c t u a l  u n d e r s t a n d i n g  o f  
t h e  p r o c e e d i n g s  a g a i n s t  h im."  

I d .  a t  - . S e e  a l s o  Drope  v .  M i s s i s s i p p i ,  420 U.S. 1 6 2  ( 1 9 7 5 ) ;  - 

P a t e  v .  R o b i n s o n ,  3 8 3  U.S. 3 7 5  ( 1 9 6 6 ) ;  B i s h o p  v .  U n i t e d  S t a t e s ,  

350 U.S. 9 6 1  ( 1 9 5 6 ) .  F l o r i d a  d e c i s i o n s  r e g u l a r l y  a n a l y z e  a n d  

a p p l y  t h i s  t e s t ,  a n d ,  i f  a n y t h i n g ,  d e c i s i o n s  f r o m  t h i s  C o u r t  

r e f l e c t  a n  e s p e c i a l l y  v i g i l a n t  c o n c e r n  f o r  p r o t e c t i n g  t h e  r i g h t s  

o f  i n c o m p e t e n t s .  S e e ,  e . g . ,  F l o r i d a  v .  W.S.L., No. 6 7 , 2 8 2  ( F l a .  

March 2 7 ,  1 9 8 6 ) ;  J o n e s  v .  S t a t e ,  478 So.  2d 346  la. 1 9 8 5 ) ;    ill 

v .  S t a t e ,  473  So.  2d 1 2 5 3  ( F l a .  1 9 8 5 ) ;  G i b s o n  v .  S t a t e ,  474 So.  

2d 1 1 8 3  ( F l a .  1 9 8 5 ) ;  C h r i s t o p h e r  v .  S t a t e ,  416 So .  2d 450  la. 

1 9 8 2 ) ;  Lane  v .  S t a t e ,  388 So.  2d 1 0 2 2  ( F l a .  1 9 8 0 ) .  Cf. J o h n s o n  - 

v .  F e d e r ,  No. 6 6 , 5 5 4  ( F l a .  March 2 0 ,  1 9 8 6 )  ( j u d i c i a l  h e a r i n g  

r e q u i r e d  f o r  c o n t i n u e d  commitment  o f  o n e  f o u n d  n o t  g u i l t y  by  

r e a s o n  o f  i n s a n i t y ) .  

The Dusky t e s t  i s  a p p l i e d  by e v a l u a t i n g  numerous  s u b j e c t i v e  



and objective criteria, many (but not all) of which have been 

incorporated into statutes and rules. - See A.B.A. Mental Health 

Standard 7-4.1 and Commentary. Such nonexclusive criteria are 

contained in Florida Rules of Criminal Procedure 3.210 and 3.211: 

In considering the issue of competence to 
stand trial, the examining experts should 
consider and include in their report, but are 
not limited to, an analysis of the mental 
condition of the defendant as it affects each 
of the following factors: 

(i) Defendant's appreciation of the 
charges; 

(ii) Defendant's appreciation of the 
range and nature of possible penalties; 

(iii) Defendant's understanding of the 
adversary nature of the legal process; 

(iv) Defendant's capacity to disclose 
to attorney pertinent facts surrounding the 
alleged offense; 

(v) Defendant's ability to relate to 
attorney; 

(vi) Defendant's ability to assist 
attorney in planning defense; 

(vii) Defendant's capacity to 
realistically challenge prosecution 
witnesses; 

(viii) Defendant's ability to manifest 
appropriate courtroom behavior; 

(ix) Defendant's capacity to testify 
relevantly; 

(x) Defendant's motivation to help 
himself in the legal process; 

(xi) Defendant's capacity to cope with 
the stress of incarceration prior to trial. 

In Lane, this Court discussed other relevant factors, based upon 

Pate v. Robinson: 

Evidence of a defendant's mental behavior, 
his demeanor at trial, and any prior medical 
opinion on competence to stand trial are all 
relevant in determining whether further 
inquiry is required, but that even one of 
these factors standing alone may, in some 



c i r c u m s t a n c e s ,  b e  s u f f i c i e n t .  

3 8 8  S o .  2d  a t  1 0 2 5 .  

I f  a d e f e n d a n t  i s  f o u n d  t o  b e  i n c o m p e t e n t ,  t h e n  n o  f u r t h e r  

c r i m i n a l  p r o c e e d i n g s  a r e  p e r m i t t e d  u n l e s s  c o m p e t e n c y  c a n  b e  

r e s t o r e d .  A  f o r t i o r i ,  a p e r s o n  u n a b l e  t o  f a c e  t r i a l  m e a n i n g f u l l y  

i s  u n a b l e  t o  p l e a d  g u i l t y  t o  t h e  c h a r g e s :  i f  o n e  c a n n o t  c o n s u l t  

w i t h  c o u n s e l  w i t h  a r a t i o n a l  u n d e r s t a n d i n g ,  a n d  i f  o n e  h a s  n o  

r a t i o n a l  a n d  f a c t u a l  u n d e r s t a n d i n g  o f  t h e  p r o c e e d i n g s ,  i t  i s  

i m p o s s i b l e  t o  c o n s t i t u t i o n a l l y  w a i v e  t h e  m u l t i p l e  c o n s t i t u t i o n a l  

r i g h t s  i n h e r e n t  i n  a c r i m i n a l  p r o c e e d i n g  i . e . ,  r i g h t  t o  j u r y  

t r i a l ,  r i g h t  t o  c o m p e l  t h e  a t t e n d a n c e  o f  w i t n e s s e s ,  r i g h t  t o  

c r o s s - e x a m i n a t i o n ,  r i g h t  t o  t e s t i f y  o r  r e m a i n  s i l e n t ,  e t c .  - See 

A . B . A .  M e n t a l  H e a l t h  S t a n d a r d  7 - 5 . 1  a n d  C o m m e n t a r y .  

F i n a l l y ,  n o  o n e ,  a n d  e s p e c i a l l y  n o t  a n  i n c o m p e t e n t ,  c a n  -- --- 
w a i v e  a c a p i t a l  s e n t e n c i n g  p r o c e e d i n g  i n  F l o r i d a  u p o n  c o n v i c t i o n  
YIY_ 

o f  f i r s t - d e g r e e  m u r d e r .  

B .  PROCEDURE R E Q U I R E D  FOR DETERMINING COMPETENCY. 

S t a t e  p r o c e d u r e s  w h i c h  f a i l  t o  p r o v i d e  a d e q u a t e  r e s o l u t i o n  

o f  c o m p e t e n c y  i s s u e s  v i o l a t e  t h e  d u e  p r o c e s s  c l a u s e  o f  t h e  

f o u r t e e n t h  a m e n d m e n t .  P a t e  v .  R o b i n s o n ,  3 8 3  U . S .  3 7 5  ( 1 9 6 6 ) .  I f  

a n  i n c o m p e t e n c y  i s s u e ,  w h i c h  h a s  n o t  b e e n  a d e q u a t e l y  r e s o l v e d ,  i s  

p r o p e r l y  r a i s e d ,  a n  e v i d e n t i a r y  h e a r i n g  i s  manda to ry .  H i l l ,  

s u p r a .  

T h i s  C o u r t  h a s  h e l d  t h a t  r e t r o a c t i v e  d e t e r m i n a t i o n s  o f  



i n c o m p e t e n c y  a r e  i m p r a c t i c a l ,  a s  t h e y  f a i l  t o  a d e q u a t e l y  p r o t e c t  

a  d e f e n d a n t ' s  d u e  p r o c e s s  r i g h t s .  "Such a  h e a r i n g  s h o u l d  b e  

c o n d u c t e d  c o n t e m p o r a n e o u s l y  w i t h  t h e  t r i a l . "  H i l l ,  473 So.  2d 

a t  1 2 5 9 .  Thus ,  w h e t h e r  t h e  p r o c e d u r a l  f a i l u r e  i s  f o u n d  on  d i r e c t  

a p p e a l ,  S t a t e  v .  W.S.L.; G i b s o n  v .  S t a t e ,  o r  i n  p o s t - c o n v i c t i o n ,  

H i l l ,  t h e  remedy i s  t o  " v a c a t e  t h e  c o n v i c t i o n  a n d  s e n t e n c e  a n d  

remand w i t h  d i r e c t i o n s  t h a t  t h e  S t a t e  may p r o c e e d  t o  r e - p r o s e c u t e  

t h e  d e f e n d a n t  a f t e r  i t  h a s  b e e n  d e t e r m i n e d  t h a t  h e  i s  c o m p e t e n t  

t o  s t a n d  t r i a l . "  H i l l ,  473 So.  2d a t  1 2 6 0 ;  s e e  a l s o  W.S.L., s l i p  

op.  a t  2 ("Such a  h e a r i n g  must b e  c o n d u c t e d  c o n t e m p o r a n e o u s l y  

w i t h  t h e  t r i a l . " ) ;  Gibson,  474 So.  2d a t  1 1 8 4 .  

T h i s  i s  t r u e  b e c a u s e  c o m p e t e n c y  i s  f l a t l y  n o n w a i v a b l e :  " i t  

i s  c o n t r a d i c t o r y  t o  a r g u e  t h a t  a  d e f e n d a n t  may b e  i n c o m p e t e n t ,  

a n d  y e t  k n o w i n g l y  o r  i n t e l l i g e n t l y  ' w a i v e '  h i s  r i g h t  t o  h a v e  t h e  

c o u r t  d e t e r m i n e  h i s  c a p a c i t y  t o  s t a n d  t r i a l . "  P a t e ,  383  U.S. a t  

384 .  For  w h a t e v e r  r e a s o n  c o m p e t e n c y  i s  n o t  a d e q u a t e l y  r e s o l v e d  

p r e t r i a l ,  i f  a  bona f i d e  q u e s t i o n  o f  c o m p e t e n c y  i s  r a i s e d  l a t e r ,  

a n  a d e q u a t e  P a t e  h e a r i n g  mus t  o c c u r .  

C .  THE QUESTION OF MR. AGAN'S INCOMPETENCY HAS BEEN PROPERLY 
RAISED BUT UNCONSTITUTIONALLY RESOLVED. 

1. Mr. Agan Has R a i s e d  A Bona F i d e  Doubt 
R e g a r d i n g  H i s  I n c o m p e t e n c y .  

W h i l e  t h e r e  a r e  " n o  f i n a l  o r  i m m u t a b l e  s i g n s  which  

i n v a r i a b l y  i n d i c a t e  t h e  n e e d  f o r  f u r t h e r  i n q u i r y "  on  

i n c o m p e t e n c y ,  Drope, 420 U.S. a t  1 6 2 ,  c e r t a i n  common s e n s e  



c r i t e r i a  a r e  i d e n t i f i a b l e .  T h e s e  c r i t e r i a  were o u t l i n e d  i n  

s u b s e c t i o n  A ,  s u p r a .  The  r e c o r d  b e f o r e  t h i s  C o u r t ,  a n d  b e f o r e  

t h e  t r i a l  c o u r t ,  i s  r i f e  w i t h  i n d i c i a  o f  i n c o m p e t e n c y .  

a .  P r i o r  h i s t o r y  o f  m e n t a l  d i s e a s e  
o r  d e f e c t :  ~ s v c h o t i c  

Mr. Agan i s  s e r i o u s l y  m e n t a l l y  ill, a n d  h e  h a s  b e e n  

v i r t u a l l y  h i s  e n t i r e  l i f e .  H e  h a s  c o n s i s t e n t l y  b e e n  d i a g n o s e d  by  

e x p e r t  p h y s i c i a n s  a s  s u f f e r i n g  f r o m  a d e b i l i t a t i n g  m e n t a l  d i s e a s e  

o r  d e f e c t ,  w i t h  b l a c k  o u t s ,  h a l l u c i n a t i o n s  a n d  d e l u s i o n s  a s  

u n d e n i a b l e  symptoms .  A h i s t o r y  o f  m e n t a l  i l l n e s s  i s  n o t  

n e c e s s a r i l y  a l i t m u s  t e s t  p r o v i n g  i n c o m p e t e n c y ,  b u t  i t  i s  o n e  o f  

t h e  m o s t  r e l e v a n t  f a c t o r s  i n  t h e  i n c o m p e t e n c y  e q u a t i o n .  

The  e v i d e n c e  o f  m e n t a l  i l l n e s s  i s  o u t l i n e d  b e g i n n i n g  a t  p a g e  

4 ,  s u p r a ,  b u t  t h e  s a l i e n t  h i s t o r y  s h o u l d  b e  r e p e a t e d .  Mr. A g a n ' s  

f a m i l y  h a s  r e p o r t e d  t h a t  t h r o u g h o u t  h i s  l i f e ,  Mr. Agan " j u s t  

n e v e r  seemed  n o r m a l . "  H e  wou ld  h a v e  b l a c k  o u t  s p e l l s ,  a n d  o f t e n  

h e  wou ld  n o t  know w h a t  h a d  h a p p e n e d  o r  w h e r e  h e  h a d  b e e n ,  

s o m e t i m e s  f o r  t w o  o r  t h r e e  d a y s  b e f o r e h a n d .  " J a m e s  n e v e r  seemed  

t o  b e  a l l  t h e r e . "  

The  army a g r e e d .  Mr. Agan e n l i s t e d  t h r e e  times i n  t h e  a r m y ,  

e a c h  time i l l e g a l l y .  The  a rmy  k e p t  d i s c h a r g i n g  h im,  b a s e d  

e x c l u s i v e l y  on  h i s  " S e c t i o n  8" m e n t a l  d e f i c i e n c i e s .  The  a rmy  

d o c t o r  e x p e r t s  were c o n s i s t e n t  i n  t h e i r  f i n d i n g s  t h a t  Mr. Agan 

was v e r i f i a b l y  m e n t a l l y  d e f i c i e n t .  An army n e u r o p s y c h i a t r i c  

c o n s u l t a n t  c o n c l u d e d  t h a t  Mr. Agan was  " u n a b l e  t o  a d j u s t  t o  t h e  

s e r v i c e  b e c a u s e  o f  m e n t a l  d e f i c i e n c y  a n d  u n s t a b l e  b e h a v i o r  . . . 



. H e  h a s  r e t a i n e d  v e r y  l i t t l e  i n s t r u c t i o n  . . . . 11 1 1 ~ ~  

c o m p l a i n s  of  p a i n s  i n  v a r i o u s  p a r t s  of  h i s  body and  c l a i m s  h e  i s  

s u b j e c t  t o  f r e q u e n t  ' b l a c k  o u t '  s p e l l s  . . . A p s y c h o l o g i c a l  

e x a m i n a t i o n  i n d i c a t e s  t h a t  h e  i s  v e r y  d u l l  m e n t a l l y . "  The r e p o r t  

c o n c l u d e s :  

Diagnosis :  Mental  D e f i c i e n c y ,  low moron l e v e l  

S u b s e q u e n t  e n l i s t m e n t s  a n d  e v a l u a t i o n s  r e s u l t e d  i n  t h e  same t y p e s  

o f  d i s c h a r g e s ,  b a s e d  on Mr. A g a n ' s  m e n t a l  d e f i c i e n c i e s .  

Upon Mr. A g a n ' s  l a s t  d i s c h a r g e  f r o m  t h e  army,  h e  was 

c o n v i c t e d  i n  G e o r g i a  f o r  r o b b e r y .  A t  R e i d s v i l l e  P r i s o n  h e  was 

e v a l u a t e d  by t h r e e  p s y c h i a t r i s t s  who c o n c l u d e d  u n a n i m o u s l y  t h a t  

Mr. Agan was 

PSYCHOTIC 

( B o l d f a c e  i n  o r i g i n a l ,  P.C. 586). H e  was t h e n  t r a n s f e r r e d  t o  

M i l l e d g e v i l l e  S t a t e  H o s p i t a l ,  M i l l e d g e v i l l e ,  G e o r g i a  (P .C.  586- 

87). T h e r e  h e  r e c e i v e d  e x t e n s i v e  e l e c t r o s h o c k  t h e r a p y ,  and  

r e c e i v e d  d r u g s  a n d  m e d i c a t i o n  f o r  h i s  m e n t a l  c o n d i t i o n .  H e  

r e p o r t e d  d e l u s i o n s  a n d  h a l l u c i n a t i o n s  t o  o n e  p r i s o n  p h y s i c i a n ,  

who n o t e d  t h a t  Mr. Agan s u f f e r e d  f r o m  t r e m o r s ,  a n d  t h a t  h e  was a n  

e x c e s s i v e  a l c o h o l i c .  T h i s  d o c t o r  b e l i e v e d  t h a t  Mr. Agan had  a  

h i s t o r y  of " p s y c h o n e u r o s i s , "  b u t  h e  was u n c o n v i n c e d  of  a n y  m e n t a l  

i l l n e s s ,  a n d  a s k e d  f o r  a n o t h e r  e x p e r t  o p i n i o n .  A s e c o n d  d o c t o r  

d i d  e v a l u a t e  a n d  d i a g n o s e  Mr. Agan, a n d  d e t e r m i n e d :  

DIAGNOSIS: Psychoneuros i s ,  a n x i e t y  
r e a c t i o n  w i t h  P s y c h o t i c  Ep i sodes  



P.C .  575. Severa l  members of Mr. Agan's fami ly  s u f f e r e d  from 

mental i l l n e s s ,  i nc lud ing  two cous in s ,  and h i s  b r o t h e r .  Mr. 

Agan, l i k e  h i s  cous in ,  a t tempted s u i c i d e  whi le  a t  R e i d s v i l l e  

P r i son .  

Many yea r s  l a t e r ,  i n  1 9 7 4 ,  Mr. Agan was convic ted  of murder 

i n  Tampa, F l o r i d a .  H i s  r e co rds  i n  F l o r i d a  a r e  a s  s t a r k  a s  t h e  

Georgia r eco rds :  Mr. Agan i s  documented a s  being d i s a b l e d  by a  

mental  i l l n e s s  only  c o n t r o l l a b l e  upon proper medicat ion and 

t r ea tmen t .  

A s  t h e  record  r e v e a l s ,  t h e r e  were s e r i o u s  q u e s t i o n s  about 

Mr. Agan's mental competence a t  t h e  time of h i s  1 9 7 4  t r i a l .  A 

competency hear ing  was i n  f a c t  conducted,  and t h e  Court  found Mr. 

Agan competent,  whereupon a  g u i l t y  p l e a  was e n t e r e d .  No 

p a r t i c i p a n t  i n  t h e  1980 proceeding had any knowledge about  t h e s e  

s e r i o u s  competency q u e s t i o n s  addressed s i x  y e a r s  e a r l i e r .  The 

s i x  yea r s  i n  F l o r i d a  S t a t e  P r i son  preceding t h e  p l e a  under a t t a c k  

h e r e i n  under l ined  t h a t  which was necessary  i n  1 9 7 4  ( a  competency 

hea r ing )  was even more e s s e n t i a l  i n  1980: throughout  h i s  yea r s  

i n  p r i s o n ,  Mr. Agan was c o n s t a n t l y  maintained on psychot rop ic  

d rugs ,  and was s u f f e r i n g  from growing and f l u c t u a t i n g  mental 

d i s o r d e r s .  

For example, i n  1975, p s y c h i a t r i s t s  noted t h a t  Mr. Agan 

" t r i e d  t o  hang himself  i n  h i s  c e l l  b u t  denied any p a r n o i d [ s i c l  

p r o j e c t i o n . "  The p r i s o n  d i a g n o s i s  was: 

1. Ant i  s o c i a l  p e r s o n a l i t y ,  
2 .  H i s to ry  of drug abuse;  psychos t imul i ;  



o p i u m  c y k a l o i d s ,  c o c a i n e  
3 .  S c h i z o p h r e n i a ,  r e s i d u a l  t y p e  

Mr. Agan r e p o r t e d  a u d i t o r y  h a l l u c i n a t i o n s ,  v o i c e s  t e l l i n g  h i m  t o  

e n d  i t  a l l .  H e  w a s  r e q u i r e d  t o  b e g i n  t a k i n g  t h o r a z i m e ,  a 

p o w e r f u l  p s y c h o t r o p i c  m e d i c a t i o n .  H e  c o n t i n u e d  o n  t h o r a z i m e  

t h r o u g h  1 9 7 6 ,  a n d  r e q u i r e d  t h e  d r u g  " t o  m a i n t a i n  h i s  p r e s e n t  

l e v e l  o f  f u n c t i o n i n g .  

I n  1 9 7 7 ,  Mr. Agan was  d i a g n o s e d  b y  p r i s o n  p e r s o n n e l  a s  

s u f f e r i n g  f r o m  a n x i e t y  n e u r o s i s ,  a n d  h e  was " h e a r i n g  v o i c e s  t h a t  

a t t a c k  h im."  T h e n ,  i n  1 9 7 8 ,  came t h e  i n c i d e n t  b e t w e e n  Mr. Agan  

a n d  t h e  1 9 8 0  v i c t i m  i n  t h i s  c a s e - - D e W i t t .  A f t e r  t h e  p r o b l e m s  

w i t h  Mr. D e W i t t ,  a n d  unknown t o  a n y  C o u r t  b e f o r e  p o s t - c o n v i c t i o n  

p r o c e e d i n g s  b e g a n ,  Mr. Agan r e q u e s t e d  t o  be " l o c k e d  down" i n  

s e g r e g a t i o n  b e c a u s e  " h e  was s t a r t i n g  t o  b u g  o u t . "  H e  was deemed 

a d a n g e r  t o  h i m s e l f  ( a  c l a s s i c  " i n c o m p e t e n c y "  i n d i c i a ) ,  a n d  h e  

r e m a i n e d  i n  c o n f i n e m e n t  f o r  l o n g e r  t h a n  r e q u i r e d  b y  t h e  i n c i d e n t .  

C l i n i c a l  n o t e s  r e v e a l e d :  

" [ c l o m p l a i n s  o f  i n s o m n i a ,  a u d i t o r y  
h a l l u c i n a t i o n s  a t  n i g h t .  A p p r o x i m a t e l y  t w o  
a n d  o n e  h a l f  m o n t h s  d u r a t i o n .  D o e s  n o t  
r e c o g n i z e  v o i c e s .  B l a n k  s p a c e s  i n  b e t w e e n  
w h e r e  h e  c a n n o t  a c c o u n t  f o r  p e r i o d s  o f  t ime. 
S u b j e c t  s t a t e  h e  h a s  a s s a u l t e d  man w i t h  k n i f e  
on  h i s  w i n g ,  b u t  c a n n o t  r e c a l l  why. 

T h e s e  symptoms  w e r e  c o n s i s t e n t  w i t h  h i s  l i f e l o n g  h i s t o r y  o f  

m e n t a l  d i s o r d e r s ,  a n d  t h e r e  w a s  no  r e a s o n  t o  r e p o r t  h i s  - 
i n f r a c t i o n - - i t  s i m p l y  r e s u l t e d  i n  h i s  b e i n g  " l o c k e d  down" l o n g e r  

t h a n  r e q u i r e d .  

Mr. A g a n ' s  m e n t a l  p r o b l e m s  c o n t i n u e d  u p  u n t i l  a p p r o x i m a t e l y  



t h e  time of t h e  o f f e n s e .  F a m i l y  v i s i t o r s  r e p o r t  t h a t  h e  was 

f r e q u e n t l y  c o n f u s e d .  I n  May o f  1 9 7 9 ,  r e c o r d s  i n d i c a t e  t h a t  h e  

was v e r y  n e r v o u s ,  a n d  s u f f e r e d  f r o m  p a r a n o i d  d e l u s i o n s .  I n  May 

1 9 8 0 ,  i t  was r e p o r t e d  i n  p r i s o n  r e c o r d s  t h a t  Mr. Agan was 

h i g h s t r u n g ,  and h a l l u c i n a t e d .  T h r o u g h o u t  t h i s  p e r i o d  o f  t ime,  

c o n d i t i o n s  a t  t h e  p r i s o n  were i n c r e d i b l y  v i o l e n t ,  w i t h  s t a b b i n g s  

o c c u r r i n g  e v e r y  d a y .  T h i s  j u n g l e  e n v i r o n m e n t  c o m p l i c a t e d  a n d  

compounded Mr. A g a n ' s  i n h e r e n t  a n d  documented  s c h i z o p h r e n i a  a n d  

p s y c h o t i c  p r o c l i v i t i o n s ,  a s  h e  f r a n t i c a l l y  s o u g h t  t r a n s f e r  f r o m  

t h e  p r i s o n  t o  a  h o s p i t a l  f a c i l i t y .  I n  May 1 9 8 0 ,  h e  was p l a c e d  i n  

s e g r e g a t i o n  f o r  " p r o t e c t i o n  a t  h i s  own r e q u e s t . "  

D e s p i t e  t h e  f a c t  t h a t  h e  had  been  t a k i n g  t h o r a z i m e  

t h r o u g h o u t  h i s  s i x  y e a r s  i n  F l o r i d a  S t a t e  P r i s o n ,  a n d  t a k i n g  

h o l d 0 1  a s  w e l l ,  i n  t h e  m o n t h s  b e f o r e  t h e  i n c i d e n t  h e r e i n ,  a n d  t h e  

t e n  d a y s  b e t w e e n  t h e  o f f e n s e  a n d  c o n v i c t i o n ,  t h e r e  i s  - no r e p o r t  

of  m e d i c a t i o n .  

T h i s  p r i o r  p s y c h i a t r i c  h i s t o r y  was n o t  p r e s e n t e d  t o  

d e m o n s t r a t e  t h a t  Mr. Agan was i n c o m p e t e n t  i n  1 9 8 0 .  B u t ,  a s  t h e  - 
c a s e  l a w  makes  m a n i f e s t l y  c l e a r ,  a  h i s t o r y  o f  p s y c h i a t r i c  

d i s o r d e r s ,  t o g e t h e r  w i t h  t h e  p r i o r  o p i n i o n s  of  e x p e r t s  r e l a t i v e  

t o  t h e  d i s o r d e r s ,  p r o v i d e  a  r e l i a b l e  i n d i c i a  o f  i n c o m p e t e n c y ,  a n d  

may, e v e n  s t a n d i n g  a l o n e ,  p r o v i d e  t h e  bona f i d e  showing  r e q u i r e d  

t o  t r i g g e r  a n  e v i d e n t i a r y  h e a r i n g .  

b .  B i z a r r e  O u t  of  C o u r t  A c t i o n s  

Mr. A g a n ' s  a c t i o n s  i n  t h i s  c a s e  would l e a d  a n y  r a t i o n a l  



i n d i v i d u a l  t o  q u e s t i o n  h i s  c o m p e t e n c e .  The o u t  o f  c o u r t  a c t i o n s  

were n o t  a  p a r t  o f  t h e  r e c o r d  on  a p p e a l  a n d  n o  e v i d e n t i a r y  

h e a r i n g  was a l l o w e d  i n  3 . 8 5 0 .  However, Mr. Agan - d i d  a c t  i l l ,  a n d  

i m p o r t a n t  p a r t i c i p a n t s  know i t .  H i s  f i r s t  a t t o r n e y ,  Mr. S t i n s o n ,  

b e l i e v e d  Mr. Agan was a c t i n g  a  b i t  s t r a n g e :  

I s p o k e  w i t h  S g t .  B a l l  a b o u t  h i s  c a s e  a n d  
B a l l  a d v i s e d  me t h a t  Agan i s  l y i n g  t o  s a v e  
h i s  l i f e  i n  t h e  p r i s o n .  I n  f a c t ,  t h e r e  a r e  
t h r e e  o t h e r  i n m a t e s  who a r e  u n d e r  
i n v e s t i g a t i o n  by S a n d s  a n d  T u r n e r  a b o u t  t h e  
murder  who B a l l  f e e l s  d i d  i t  . . . [ B a l l  
s a y s 1  t h a t  A g a n ' s  s t o r y  d i d  n o t  h o l d  w a t e r  
and  t h a t  i s  why, a l t h o u g h  h e  h a s  been  
c h a r g e d ,  B a l l  d o e s  n o t  t h i n k  t h e  c a s e  w i l l  g o  
a g a i n s t  him. 

[ T l h e r e  a p p e a r s  t o  be  n o  m o t i v e  f o r  h im t o  d o  
i t  o t h e r  t h a n  t o  g e t  t h e  c h a i r  a n d  t h e  w h o l e  
s c e n e  l e a v e s  a  bad t a s t e  i n  o n e ' s  mouth i n  
t h a t  i t  d o e s  n o t  s e e n  t o  f i t  t o g e t h e r .  

I n d e e d ,  Mr. Agan c o n s i t e n t l y  a c t e d  a g a i n s t  h i s  b e s t  i n t e r e s t ,  

u n d e r  a n y  t e s t .  Mr. Agan was n o t  e v e n  a  s u s p e c t  u n t i l  h e  w e n t  t o  

t h e  i n v e s t i g a t o r s .  T h e r e ,  t h e  i n v e s t i g a t o r s  d i d  n o t  b e l i e v e  him. 

Mr. Agan " c o n v i n c e d "  them by amending  h i s  s t o r y  t o  m a t c h  t h e  

f a c t s  t h e  i n v e s t i g a t o r s  n e e d e d .  

The o b j e c t i v e  c r i t e r i a  f o r  i n c o m p e t e n c y  c o n t a i n e d  i n  F l o r i d a  

R u l e  o f  C r i m i n a l  P r o c e d u r e  3 . 2 1 1 ( a ) ( l )  c o u l d  n o t  b e  more c l e a r l y  

met. Mr. Agan d i d  n o t  a p p r e c i a t e  t h e  c h a r g e s  o r  t h e  n a t u r e  o f  

t h e  p e n a l t y ,  a n d  o p e r a t e d  w i t h  a  f u n d a m e n t a l  m i s u n d e r s t a n d i n g  o f  

" t h e  a d v e r s a r y  n a t u r e  o f  t h e  l e g a l  p r o c e s s . "  R u l e  2 . 3 1 1 9 a )  ( l ) ( i -  

i i i ) .  Mr. Agan h a d  a b s o l u t e l y  n o  c a p a c i t y  t o  d e a l  w i t h  h i s  



a t t o r n e y  Mr. S t i n s o n ,  a n d  l a t e r  Mr. F u t c h .  H e  c o u l d  n o t  a s s i s t  

i n  a  d e f e n s e  o r  d i s c l o s e  p e r t i n e n t  f a c t s  t o  h i s  l a w y e r ,  a s  h e  

i n s t e a d  a p p a r e n t l y  b e l i e v e d  t h e  b e s t  d e f e n s e  was  c o n f e s s i o n  t o  

h a t r e d ,  m u r d e r ,  t o r t u r e ,  a n d  t h e  d e s i r e  t o  t o r t u r e  a n d  k i l l  

a g a i n ,  a s  s o o n  a s  p o s s i b l e .  I n  Mr. S t i n s o n ' s  r u s h  t o  s h e d  

h i m s e l f  o f  t h i s  t r o u b l e s o m e  c l i e n t ,  h e  made s e v e r a l  o b s e r v a t i o n s  

t h a t  a r e  r e l e v a n t  t o  R u l e  3 . 2 1 1 ( a ) ( l ) ( i v - v i ) :  i n  a  M o t i o n  t o  

W i t h d r a w ,  c o u n s e l  ( b y  r e v e a l i n g  c o n f i d e n c e s  a n d  s e c r e t s )  i n f o r m e d  

t h e  C o u r t  a n d  t h e  S t a t e  t h a t  h i s  c l i e n t  was  c o m p l e t e l y  

u n c o o p e r a t i v e  i n  t h e  p r e p a r a t i o n  o f  t h e  d e f e n s e ,  t h a t  h e  l i e d  o r  

d i s t o r t e d  t h e  f a c t s  g i v e n  t o  t h e  i n v e s t i g a t o r  s o  a s  t o  a p p e a r  

more c u l p a b l e ,  a n d  t h a t  h e  i g n o r e d  c o u n s e l ' s  a d v i c e  t o  q u i t  

g i v i n g  s t o r i e s  f o r  t h e  i n v e s t i g a t o r s .  T h i s  M o t i o n  t o  W i t h d r a w  

was  l a t e r  t a k e n  f r o m  t h e  c o u r t  f i l e  by  Mr. S t i n s o n ,  a n d  a n o t h e r  

was s u b s t i t u t e d .  The t r i a l  c o u r t  d i d  n o t  see t h e  f i r s t  m o t i o n .  

A t t o r n e y  o b s e r v a t i o n s  a r e  i m p o r t a n t  i n  a s s e s s i n g  t h e  

i n c o m p e t e n c y  q u e s t i o n .  See J o n e s  v .  S t a t e ,  So .  2d 

( F l a .  1 9 8 5 ) .  S e e  a l s o  Reese v .  W a i n w r i g h t ,  600 F .2d  1 0 8 5 ,  1 0 9 2  

( 5 t h  C i r .  1 9 7 9 1 ,  cer t .  d e n i e d ,  444 U.S. 9 8 3  ( 1 9 7 9 ) .  The f a i l u r e  

o f  d e f e n s e  c o u n s e l  t o  s u g g e s t  t h a t  a  d e f e n d a n t  " h a d  d i f f i c u l t y  

u n d e r s t a n d i n g  t h e  p r o c e e d i n g s  a g a i n s t  h i m  o r  t h a t  . . . [ t h e  

d e f e n d a n t ]  . . . l a c k e d  t h e  a b i l i t y  t o  c o o p e r a t e  o r  c o n s u l t  w i t h  

h im r a t i o n a l l y , "  i s  p e r s u a s i v e  e v i d e n c e  o f  c o m p e t e n c e ,  P e d r e r o  v .  

W a i n w r i g h t ,  5 9 0  F .2d  1 3 8 3 ,  1 3 8 8  ( 5 t h  C i r .  1 9 7 9 1 ,  cer t .  d e n i e d ,  

444 U.S. 9 4 3  ( 1 9 7 9 1 ,  a n d  v i c e  v e r s a .  A t t o r n e y  S t i n s o n  h a d  "a  b a d  



taste in his mouth" as a result of his client's incomprehensible 

self-defeating actions, and his inability to "cooperate" in order 

to "prepare any defense" to "a possible capital penalty." 

Stinson's own failure to request a competency determination is 

challenged in claim , but the knowledge he had provides a 
relevant indicia of his client's incompetence. The information 

known to attorney Futch, including that his client's actions were 

against his advice, lend further support to Mr. Agan's 

incompetence . 
c. In Court (of record) Bizarre Conduct 

Simply in the abstract, a person should - not be allowed to 

waive every single right and effectively sentence him or herself 

to death without a court making an inquiry into their mental 

condition. Whenever the State makes mental condition relevant to 

guilt or sentencing, due process entitles a defendant to expert 

psychiatric assistance. Ake v. Oklahoma, 105 S.Ct. 1087 (1985). 

Such assistance is even more important in a competency setting 

since (a) an incompetent cannot assert the issue him or herself, 

because of the incompetence, and (b) expert assistance is 

critical in isolating the "elusive and often deceptive" symptoms 

of psychiatric disorders, frequently indiscernable by lay judges. 

Ake, 105 S.Ct. at 1095. See also Fla. R. Crim. P. 3.210(a) - 
(requiring examination by at least two experts, and a subsequent 

hearing). 

But we need not deal in the abstract--"evidence of a 



d e f e n d a n t ' s  m e n t a l  b e h a v i o r ,  [ a n d ]  h i s  demeanor  a t  t r i a l "  c a n  

p r o v i d e  i r r e f u t a b l e  i n d i c i a  of  i n c o m p e t e n c e ,  a n d  d e m o n s t r a t e  t h e  

n e e d  f o r  a n  e v a l u a t i o n  a n d  h e a r i n g .  Lane, 388 So.  2d a t  1 0 2 5 .  

Mr. A g a n ' s  r e c o r d  a c t i o n s  d e m o n s t r a t e  h i s  m i s u n d e r s t a n d i n g  o f  h i s  

s i t u a t i o n  a n d  t h e  s i g n i f i c a n c e  o f  wha t  h e  was d o i n g  a n d  w h a t  was 

b e i n g  d o n e  t o  h im.  

You s i m p l y  d o  n o t  t e l l  a  c a p i t a l  s e n t e n c i n g  j u d g e  t h a t  t h e  

r e a s o n  you a r e  p l e a d i n g  g u i l t y  a n d  r e q u e s t i n g  a  l i f e  s e n t e n c e  i s  

t h a t  you w a n t  t o  g e t  back  t o  p r i s o n  a s  s o o n  a s  p o s s i b l e  s o  t h a t  

you c a n  t o r t u r e  o r  k i l l  a n o t h e r  i n m a t e .  A l l  b u t  t h e  m o s t  

b a s i c a l l y  a d d l e d  i n d i v i d u a l s  would  t h i n k  t h i s  " s t r a t e g y "  a t  l e a s t  

c o u n t e r p r o d u c t i v e .  Y e t ,  t h e  t r i a l  c o u r t ,  d e f e n s e  c o u n s e l ,  a n d  of  

c o u r s e  t h e  S t a t e ,  d i d  n o t  r a i s e  a n  e y e b r o w ,  a n d  now t h e  S t a t e  

c h a r a c t e r i z e s  s u c h  " s t r a t e g y "  a s  " a n  i n t e l l i g e n t  c h o i c e ,  " P.C. 

733;  t h e  s t a t e  a r g u e s  " t h a t  t h i s  d e f e n d a n t  h a s  made h i s  b e d ,  b u t  

now h e  d o e s  n o t  w i s h  t o  s l e e p  i n  i t . "  (P.C. 7 1 7 ) .  

The p r o o f  t h a t  i t  i s  n o t  t h a t  s i m p l e  i s  i n  t h e  r e c o r d .  I t  

m u s t  be  s t r e s s e d  t h a t  - a l l  t h e  p r o o f  a g a i n s t  Mr. Agan came f r o m  

h i s  own l i p s ,  a n d  t h e  i n v e s t i g a t o r s  d i d  n o t  b e l i e v e  h e  h a d  

c o m m i t t e d  t h e  crime. Mr. A g a n ' s  i n c u l p a t o r y  s t a t e m e n t s  made n o  

s e n s e  t o  e i t h e r  t h e  i n v e s t i g a t o r s  - o r  d e f e n s e  a t t o r n e y  S t i n s o n ,  

a n d  t h e  p l e a  a n d  s e n t e n c i n g  t r a n s c r i p t  r e v e a l  a n  u n s e t t l i n g  

f a c t :  Mr. Agan i n e x p l i c a b l y  p r o t e s t e d  t o o  much. T h i s  i s  w h a t  h e  

t o l d  t h e  s e n t e n c i n g  j u d g e :  

T h a t  h e  r e g r e t t e d  t h e  f a c t  t h a t  Mr. Dana 



I). 

I) D e W i t t  became u n c o n s c i o u s  a n d  i m m e d i a t e l y  
a p p e a r e d  t o  a l m o s t  d i e  b e c a u s e  h e  h a d  
d e s i r e d ,  t h i s  i s  Mr. A g a n ' s  own s t a t e m e n t  
[ b e f o r e  t h e  g r a n d  j u r y 1  t o  t o r t u r e  h im t o  
some d e g r e e .  H e  was  d i s a p p o i n t e d  t h a t  t h e  
man h a d  i m m e d i a t e l y  d i e d .  

(P .C.  439 ,  S t a t e  A t t o r n e y  e x p l a i n i n g  g r a n d  j u r y  s t a t e m e n t s  t o  

j u d g e ) .  A f t e r  t h i s  s t a t e m e n t ,  t h e  C o u r t  a d d r e s s e d  Mr. Agan: 

THE COURT: I b e l i e v e  t h a t  you d i d  t e s t i f y  
b e f o r e  t h e  G r a n d  J u r y  a n d  a d m i t t e d  g u i l t  
p r e v i o u s l y ,  a c c o r d i n g  t o  t h a t  t r a n s c r i p t .  

THE DEFENDANT: Yes, s i r .  L i k e  I s a i d  i n  
t h e r e ,  a n d  I w i l l  s a y  i t  a g a i n ,  I j u s t  h a t e  
t h a t  h e  i s  d e a d .  I j u s t  w i s h  I c o u l d  b r i n g  
him b a c k  s o  t h a t  I c o u l d  make h im s u f f e r  a  
l i t t l e  b i t  more. 

THE COURT: You d i d n ' t  t h i n k  much o f  h im,  d i d  
y o u .  

THE DEFENDANT: No, s i r ,  a n d  I d o n ' t  t h i n k  
n o t h i n g  o f  h i s  p a r t n e r .  T h a t  i s  why I am 
p l e a d i n g  g u i l t y  s o  I c a n  g e t  a  l i f e  s e n t e n c e  
s o  t h a t  I c a n  g e t  back  a n d  g e t  h i m . "  

P.C. 442 .  

"I  w i s h  I c o u l d  t o r t u r e  h im a n d  m a k e  h im 
s u f f e r .  I f  I h a d  t h e  power t o  b r i n g  h im 
b a c k ,  I would  j u s t  p e e l  h i s  s k i n  o f f  a l i t t l e  
b i t  a t  a time. I w a s n ' t  r e a l l y  g o i n g  t o  make 
him s u f f e r  i f  I h a d n ' t  k i l l e d  h im.  I d i d n ' t  
i n t e n d  t o  k i l l  h im t h a t  s h o r t l y .  I j u s t  
w a n t e d  t o  p a r a l y z e  him a b i t . "  And t h e n  Mr. 
Agan, i n  c o n c l u s i o n ,  s a y s  t h a t ,  i f  h e  g e t s  
back  i n  p o p u l a t i o n ,  a s  I t h i n k  h e  h a s  e v e n  
r e f l e c t e d  t o d a y ,  t h a t  h e  i s  g o i n g  t o  t a k e  t h e  
l i f e  o f  t h e  o t h e r  p e r s o n  t h a t  was somehow 
i n v o l v e d  w i t h  Dana D e W i t t .  

P.C. 458 ,  S t a t e  u r g i n g  t h e  d e a t h  p e n a l t y  by q u o t i n g  t e s t i m o n y  

b e f o r e  g r a n d  j u r y ,  a n d  d u r i n g  p l e a .  

The C o u r t  was moved by t h e s e  e x p r e s s i o n s :  i n  s e n t e n c i n g  Mr. 



Agan t o  d e a t h ,  t h e  C o u r t  n o t e d  " [ t l h e  D e f e n d a n t  shows no r e m o r s e  

b u t  seeks r a t h e r  a  c h a n c e  t o  k i l l  a g a i n . "  (P.C.  6 2 1 ) .  The non- 

s e q u i t o r  r e q u e s t  t o  s e n t e n c e  him t o  l i f e  s o  h e  c o u l d  k i l l  a g a i n  

was l o g i c a l l y  u s e d  t o  s e n t e n c e  Mr. Agan t o  d e a t h ,  b u t  l o s t  on t h e  

C o u r t  was t h e  m e n t a l  i n s t a b i l i t y  s u c h  a  n o n - s e q u i t o r  i l l u s t r a t e d .  

Bu t  t h e r e  was more .  T h i s  d e f e n d a n t  who t h e  S t a t e  now c l a i m s  

was b e i n g  l o g i c a l  a n d  t a c t i c a l ,  t o l d  h i s  a t t o r n e y  t o  n o t  s a y  

a n y t h i n g  i n  m i t i g a t i o n  ( t h e  d e s i r e  t o  k i l l  a g a i n  a p p a r e n t l y  b e i n g  

t h o u g h t  s u f f i c i e n t  m i t i g a t i o n ) ,  a n d  t h e n  t o l d  t h e  C o u r t :  

Y e s ,  s i r .  I d i d n ' t  e v e n  w a n t  him t o  s a y  
a n y t h i n g  b e c a u s e  I d o n ' t  a s k  f o r  mercy  f o r  no  
o t h e r  body ,  n o t  e v e n  f o r  m y s e l f .  

C a s e  l a w  s t r e s s e s  t h a t  i n  c o u r t  b e h a v i o r  i s  a n  i m p o r t a n t  

p a r t  o f  t h e  i n c o m p e t e n c y  r e s o l u t i o n .  The r e c o r d  h e r e  i s  

c e r t a i n l y  o d d ,  a n d ,  i n  c o m b i n a t i o n  w i t h  o t h e r  f a c t o r s ,  r e q u i r e s  - a  

c o m p e t e n c y  h e a r i n g .  I t  i s  Mr. A g a n ' s  c o n t e n t i o n  t h a t  t h e  r e c o r d  

b e f o r e  t h e  t r i a l  c o u r t  was  s u f f i c i e n t  a t  t h e  time of  p l e a  t o  

r e q u i r e  a  h e a r i n g  on  c o m p e t e n c y ,  a n d  t h e  f a i l u r e  t o  h a v e  

c o n d u c t e d  t h a t  h e a r i n g  v i o l a t e d  d u e  p r o c e s s .  P a t e  v .  R o b i n s o n ,  

s u p r a .  C l e a r l y ,  g i v e n  t h e  f a c t s  p r e s e n t e d  i n  t h e  3 . 8 5 0  

p r o c e e d i n g ,  i n  c o m b i n a t i o n  w i t h  t h e  p l e a  r e c o r d ,  a  h e a r i n g  i s  now 

r e q u i r e d .  



D .  THE T R I A L  COURT ERRONEOUSLY RULED ON THE INCOMPETENCY CLAIM 
W I T H O U T  C O N D U C T I N G  AN E V I D E N T I A R Y  H E A R I N G ,  I N  V I O L A T I O N  OF 
MR. AGAN'S E I G H T H  A N D  FOURTEENTH AMENDMENT RIGHTS. 

I n c o m p e t e n c y  i s  a  c l a s s i c  p o s t - c o n v i c t i o n  i s s u e ,  r e s o l v e d  

o n l y  upon a n  e v i d e n t i a r y  h e a r i n g ,  o n c e  p r o p e r l y  r a i s e d .  H i l l ,  

J o n e s ,  Gibson, s u p r a .  A s  e x p l a i n e d  a b o v e ,  t h e  i n d i c i a  of  

i n c o m p e t e n c y  p r e s e n t e d  t o  t h e  C o u r t  i n  t h e  3 . 8 5 0  m o t i o n  a n d  o t h e r  

p l e a d i n g s  p r e s e n t e d  a  bona  f i d e  i s s u e  o f  i n c o m p e t e n c y .  

The t r i a l  c o u r t  e x p l a i n e d  t h a t  t h e  3 . 8 5 0  m o t i o n  a n d  

a p p e n d i c e s ,  a n d  t h e  S t a t e ' s  r e s p o n s e  w i t h  a t t a c h m e n t s ,  were  " p a r t  

of  t h e  r e c o r d  i n  C a s e  82-312 ,  upon which  t h i s  C o u r t  s h o u l d  b a s e  

i n  p a r t  a  r u l i n g  o f  e n t i t l e m e n t  t o  a n  e v i d e n t i a r y  h e a r i n g  on  t h e  

q u e s t i o n  o f  c o m p e t e n c e  o f  t h e  d e f e n d a n t  a t  t h e  t i m e  o f  t h e  e n t r y  

o f  t h e  p l e a  . . . . " (P .C .  7 4 0 ) .  The c o u r t  t h e n  d e n i e d  a n  

e v i d e n t i a r y  h e a r i n g ,  b a s e d  upon (1) t h e  c o u r t ' s  o b s e r v a t i o n s  a t  

t h e  p l e a  a n d  s e n t e n c i n g  h e a r i n g  i n  1 9 8 0 ,  a n d  ( 2 )  t h e  c o u r t ' s  

r e l i a n c e  on  a t t a c h m e n t s  t o  p l e a d i n g s  f i l e d  by t h e  S t a t e  i n  p o s t -  

c o n v i c t i o n ,  which  n e v e r  became a  p a r t  o f  t h e  p o s t  c o n v i c t i o n  

r e c o r d ,  a n d  which  a r e  n o t  c o n t a i n e d  i n  t h e  r e c o r d  on a p p e a l  of 

t h e  d e n i a l  o f  t h e  3 .850  m o t i o n .  N e i t h e r  b a s i s  i s  s u f f i c i e n t ,  a n d  

a n  e v i d e n t i a r y  h e a r i n g  i s  r e q u i r e d .  

1. C o u r t ' s  r e l i a n c e  on o b s e r v a t i o n  a t  t h e  
p l e a  a n d  s e n t e n c i n g  h e a r i n g  i n  1 9 8 0  

A t  t h e  t i m e  o f  t h e  p l e a  a n d  s e n t e n c i n g  i n  1 9 8 0 ,  Mr. Agan was 

b e f o r e  t h e  t r i a l  c o u r t  f o r  a b o u t  30-45 m i n u t e s .  The r e c o r d  d o e s  

n o t  r e v e a l  how l o n g  t h e  p r o c e e d i n g  l a s t e d ,  b u t  t h e  e n t i r e  c a p i t a l  



p r o c e e d i n g ,  f rom p l e a  of g u i l t y  t o  i m p o s i t i o n  of d e a t h  p e n a l t y ,  

on d i r e c t  q u e s t i o n i n g  of t h i s  C o u r t ,  t h a t  Mr. 
Agan i n d e e d  was a  compe ten t  i n d i v i d u a l  t o  
know what he  was d o i n g ,  and had t h e  a b i l i t y  

i s  c o n t a i n e d  i n  a  f o r t y - f i v e  (45) page t r a n s c r i p t .  The judge had 

neve r  s e e n  Mr. Agan b e f o r e .  

T h i s  45 page h e a r i n g  c o n t a i n e d  t h e  i m p o r t a n t  o r  " s a l i e n t "  

f a c t s  upon which t h e  t r i a l  c o u r t  r e f u s e d  t o  c o n d u c t  an  

e v i d e n t i a r y  h e a r i n g  on incompe tence :  

The s a l i e n t  f a c t s  t o  t h i s  C o u r t  a r e  t h a t  t h i s  
C o u r t  was t h e  C o u r t  who a c c e p t e d  t h e  p l e a  of 
James Agan a t  t h e  t i m e  of h i s  a r r a i g n m e n t  on 
80-312. 

T h i s  C o u r t  o b s e r v e d  t h e  demeanor and t h e  
c o n d u c t  of James Agan a t  t h a t  t i m e ,  l i s t e n e d  
c a r e f u l l y  t o  t h e  r e s p o n s e s  h e  made t o  
q u e s t i o n s  b o t h  f rom t h e  C o u r t  and s t a t e m e n t s  
and q u e s t i o n s  of h i s  a t t o r n e y ,  Mr. F u t c h .  

And t h e r e ' s  j u s t  no doub t  i n  my mind, 
l i s t e n i n g  t o  t h a t  and h a v i n g  h e a r d  i t ,  - and my 
r e c o l l e c t i o n  of t h i s  m a t t e r  i s  b u t t r e s s e d  by 
r eexamin ing  t h e  p l e a  c h a r g e  t r a n s c r i p t ,  t h a t  
James Agan p l e d  g u i l t y  t o  t h e  o f f e n s e  of 
murder i n  t h e  f i r s t  d e g r e e  o v e r  t h e  a d v i c e  t o  
t h e  c o n t r a r y  by h i s  c o u n s e l ,  a f t e r  h a v i n g  
t e s t i f i e d  t o  t h e  c o n t r a r y  ove r  a d v i c e  of  
p r i o r  c o u n s e l  b e f o r e  t h e  Grand J u r o r s .  

The r e c o r d s  r e f l e c t  t h a t  he  had a l s o  made 
o t h e r  c o n f e s s i o n s  ove r  a d v i c e  of c o u n s e l .  
The p l e a  c o l l o q u y  i n d i c a t e s ,  o r  t r a n s c r i p t  
i n d i c a t e s ,  t h a t  h e  i n d i c a t e d  h i s  p l e a  and 
s t a t e m e n t s  were made v o l u n t a r i l y .  

Based upon a l l  of t h a t ,  and t h e  r e s p o n s e s  of  
James Agan a t  t h e  t i m e  of t h e  p l e a  c o n c e r n i n g  
h i s  p r i o r  p s y c h o l o g i c a l  and m e n t a l  h i s t o r y ,  
t h e  r e p r e s e n t a t i o n s  made t o  t h e  C o u r t  by Mr. 
Fu tch  a t  t h e  t i m e  of t h e  chanue  of t h e   lea 

t o  c o n s u l t  w i t h  c o u n s e l  and had done s o  a t  
t h e  t i m e  of h i s  p l e a .  



And t h e r e ' s  j u s t  n o  d o u b t  i n  my mind,  a g a i n  
l o o k i n q  back  upon t h a t ,  t h a t  Mr. Aqan knew 
e x a c t l v  w h a t  M r .  Aaan was  d o i n a  a t  t h e  time 
h e  c h a n g e d  h i s  p l e a .  H e  knew i t  b e c a u s e  I t o l d  
w h a t  h e  was d o i n g ,  a n d  h e  a n s w e r e d  h e  knew. 

T h e r e ' s  j u s t  n o  d o u b t  i n  my mind t h a t  J a m e s  
Agan e l e c t e d  k n o w i n g l y  and v o l u n t a r i l y ,  
w h i l e  m e n t a l l y  c o m p e t e n t ,  t o  c h a n g e  h i s  p l e a  
o f  n o t  g u i l t y  t o  g u i l t y  t o  murder  i n  t h e  
f i r s t  d e g r e e  i n  a n  e f f o r t  t o  o b t a i n  a  l i f e  
s e n t e n c e  s o ,  by h i s  own s t a t e m e n t ,  h e  would  
be  a b l e  t o  k i l l  t h e  p a r t n e r  o f  t h e  man whom 
h e  had  k i l l e d ,  Dana D e W i t t ,  w h i l e  i n  t h e  
D e p a r t m e n t  o f  C o r r e c t i o n s .  

T h i s  " l o o k i n g  b a c k "  a n d  d e c i d i n g  t h a t  someone knew w h a t  t h e y  

were d o i n g  b e c a u s e  " I  t o l d  [ h i m ]  wha t  h e  was d o i n g  a n d  h e  

a n s w e r e d  h e  knew," i s  u n t e n a b l e .  How someone may h a v e  a p p e a r e d  

i n  1 9 8 0  d u r i n g  a f o r t y  m i n u t e  p r o c e e d i n g  i s  i r r e l e v a n t ,  when new 

f a c t s  a n d  c i r c u m s t a n c e s ,  p r e v i o u s l y  unknown, a r e  p r o p e r l y  p l e a d  

a n d  p r e s e n t e d .  Many a  d e f e n d a n t  f a r  more l i t e r a t e ,  c o h e r e n t ,  and  

a p p a r e n t l y  r a t i o n a l  d u r i n g  a n  e n t i r e  t r i a l  t h a n  Mr. Agan was ,  

was n e v e r t h e l e s s  p i t i f u l l y  i n c o m p e t e n t ,  n o t w i t h s t a n d i n g  t r i a l  

c o u r t  p r a i s e  f o r  t h e  p e r s o n ' s  a p p a r e n t  e x p e r t i s e  a n d  l u c i d i t y .  

C o n s t i t u t i o n a l  c o m p e t e n c y  l a w  r e c o g n i z e s  f a i n t  t r i a l  c o u r t  p r a i s e  

f o r  p o t e n t i a l l y  i n c o m p e t e n t  l i t i g a n t s  f o r  what  i t  i s  -- 

c o n d e m n a t i o n .  P a t e  i s  t e l l i n g l y  on p o i n t .  A s  d i s c u s s e d  i n  H i l l ,  

a p p a r e n t  d e f e n d a n t  u n d e r s t a n d i n g  i s  n o t  c o n t r o l l i n g :  

The C o u r t  r e j e c t e d  t h e  r e a s o n i n g  o f  t h e  
I l l i n o i s  Supreme C o u r t  t h a t  t h e  e v i d e n c e  "was 
n o t  s u f f i c i e n t  t o  r e q u i r e  a  h e a r i n g  i n  l i g h t  
o f  t h e  m e n t a l  a l e r t n e s s  and  u n d e r s t a n d i n a  
d i s p l a y e d  i n  R o b i n s o n ' s  ' c o l l o q u i e s '  w i t h  t h e  



t r i a l  judge ."  I n  i t s  o p i n i o n ,  t h e  C o u r t  
s t a t e  t h a t ,  a l t h o u g h  " R o b i n s o n ' s  demeanor a t  
t r i a l  migh t  be  r e l e v a n t  t o  t h e  u l t i m a t e  
d e c i s i o n  a s  t o  h i s  s a n i t y ,  i t  c a n n o t  be 
r e l i e d  upon t o  d i s p e n s e  w i t h  a  h e a r i n g  on 
t h a t  v e r y  i s s u e . "  

H i l l ,  473 So. 2d a t  1257-58, d i s c u s s i n g  P a t e  v .  Robinson .  

An even  s t r o n g e r  c a s e  of competence c rumbled  t o  due p r o c e s s  

r e q u i r e m e n t s  i n  Bishop  v.  U n i t e d  S t a t e s ,  350 U.S. 961 ( 1 9 5 6 ) .  

Again ,  H i l l  o f f e r s  t h e  b e s t  p e r s p e c t i v e :  

The t r i a l  c o u r t  found  t h a t  Bishop  t e s t i f i e d  
c o h e r e n t l y  and was a d r o i t  i n  e x p l a i n i n s  eve-  
w i t n e s s  t e s t i m o n y ;  t h a t  he  w i t h s t o o d  s e v e r e  
and l o n g  c r o s s - e x a m i n a t i o n ,  and t h a t  
a p p r o x i m a t e l y  one month b e f o r e  t h e  t r i a l  a  
v s v c h i a t r i c  e v a l u a t i o n  d e t e r m i n e d  t h a t  B i shop  
had no m e n t a l  d i s o r d e r .  On t h e  b a s i s  of t h i s  
e v i d e n c e ,  t h e  c o u r t  of a p p e a l s  h e l d  t h a t  
t h e r e  was s u b s t a n t i a l  e v i d e n c e  upon which t h e  
t r i a l  c o u r t  c o u l d  f i n d  t h a t  B i shop  was 
compe ten t  t o  s t a n d  t r i a l .  The u n i t e d  S t a t e s  
Supreme C o u r t ,  however.  found  t h i s  e v i d e n c e  .. 
i n s u f f i c i e n t  . . . . T h i s  d e c i s i o n  s t a n d s  
f o r  t h e  p r i n c i p l e  t h a t  t h e  t r i a l  c o u r t  must  
c o n d u c t  a  h e a r i n g  on t h e  i s s u e  of a  
d e f e n d a n t ' s  competency t o  s t a n d  t r i a l  where 
t h e r e  a r e  r e a s o n a b l e  g rounds  t o  s u g g e s t  
incompetency .  

H i l l ,  473 So. 2d a t  1256 .  Thus,  even  though t h e  t r i a l  judge 

below " t o l d  [h im]  what he  was d o i n g ,  and h e  answered  h e  knew," 

incompetency  i s  l e g i t i m a t e l y  r a i s e d  now, e l s e  i t  i s  a  c l a i m  which 

can be waived ,  which i t  i s  n o t .  - 
The second  b a s i s  f o r  e x t r a c t i n g  competence f rom t h e  1980 

p l e a  and s e n t e n c i n g  t r a n s c r i p t  was t h e  t r i a l  c o u r t ' s  r e c o l l e c t i o n  

of " t h e  r e p r e s e n t a t i o n s  made t o  t h e  C o u r t  by Mr. Fu tch  . . . t h a t  

Mr. Agan i n d e e d  was a  compe ten t  i n d i v i d u a l  . . . " ( P . C . 7 6 4 )  Of 



c o u r s e ,  a s  p l e a d  i n  p o s t - c o n v i c t i o n ,  Mr. F u t c h  h a d  n o  i d e a  

w h e t h e r  h i s  c l i e n t  was c o m p e t e n t ,  inasmuch  a s  h e  c o n d u c t e d  no 

i n v e s t i g a t i o n  t o  f i n d  o u t .  To c r e d i t  d e f e n s e  c o u n s e l ' s  s i n g l e  

s t a t e m e n t  t h a t  h i s  c l i e n t  i s  c o m p e t e n t ,  a n d  t o  t h e r e b y  b a r  p o s t -  

c o n v i c t i o n  r e l i e f ,  i s  a s  u n t e n a b l e  a s  a l l o w i n g  a  j u d g e  t o  

"remember" and  t h e r e b y  b a r  r e l i e f .  W e  c a n  o n l y  h o p e  t h a t  - no 

judge  o r  l a w y e r  would a l l o w  a  p l e a ,  i f  h e  o r  s h e  h a d  "a  d o u b t  i n  

h i s  o r  h e r  mind"  a b o u t  c o m p e t e n c y .  The t r i a l  c o u r t ' s  l o g i c  h e r e  

would  c o m p l e t e l y  b a r  p o s t - c o n v i c t i o n  r e l i e f  on c o m p e t e n c y  c l a i m s  

b e c a u s e  i t  i s  b a s e d  upon f a i t h  t h a t  l a w y e r s  and  j u d g e s  know 

i n c o m p e t e n c y  when t h e y  see i t .  T h a t  i s  n o t  t h e  l a w .  L a t e r  

l a w y e r s  and  j u d g e s  c a n  d e t e r m i n e  t h a t  d e f e n d a n t ' s  p r e v i o u s l y  

a p p a r e n t l y  f i n e ,  were i n d e e d  i n c o m p e t e n t .  

2 .  C o u r t ' s  r e l i a n c e  t o  a t t a c h m e n t s  t o  p l e a d i n g s  
f i l e d  bv t h e  s t a t e ,  n o t  a  P a r t  of  t h i s  r e c o r d  

F i v e  m o n t h s  a f t e r  t h e  3 . 8 5 0  m o t i o n  was f i l e d ,  and  on t h e  d a y  

o f  t h e  h e a r i n g  t o  d e t e r m i n e  w h e t h e r  a n  e v i d e n t i a r y  h e a r i n g  was 

r e q u i r e d ,  t h e  S t a t e  f i l e d  a  S t a t e ' s  R e s p o n s e  t o  D e f e n d a n t ' s  

Mot ion  f o r  P o s t  C o n v i c t i o n  R e l i e f .  (P .C.  6 8 8 ) .  The r e s p o n s e  was 

a  o n e - p a g e ,  t h r e e  p a r a g r a p h ,  b o i l e r p l a t e  d e n i a l  t h a t  Mr. Agan 

was e n t i t l e d  t o  r e l i e f .  A Memorandum i n  S u p p o r t  o f  S t a t e ' s  

R e s p o n s e  t o  D e f e n d a n t ' s  Mot ion  f o r  P o s t  C o n v i c t i o n  R e l i e f  was 

f i l e d  t h e  same d a y  [ h e r e i n a f t e r  "Memorandum"] . 
I n  t h e  Memorandum, t h e  S t a t e  r e f e r r e d  t o  " S t a t e  E x h i b i t  3 8 , "  

(P.C.  6 9 6 1 ,  i n  t h e  f o l l o w i n g  manner :  t r i a l  c o u n s e l  was n o t  



i n e f f e c t i v e  f o r  n o t  r e q u e s t i n g  a  P .S . I . ,  b e c a u s e ,  by s o  d o i n g ,  

c o u n s e l  k e p t  ( t h a t  which h e  d i d  n o t  know) from t h e  t r i a l  judge ,  

t h a t  Mr. Agan " p r e v i o u s l y  a s k e d  t o  be s e n t e n c e d  t o  d e a t h  a f t e r  

h a v i n g  been  ad judged  compe ten t  and n o t  i n s a n e ,  t h a t  d e f e n d a n t ' s  

d i s c i p l i n a r y  r e c o r d  i n  p r i s o n  was r i f e  w i t h  v i o l e n c e  and  t h a t  

d e f e n d a n t ' s  m e n t a l  o r  e m o t i o n a l  c o n d i t i o n  was n o t  such  t h a t  i t  

app roached  t h e  l e v e l  of i n s a n i t y . "  - See S t a t e  E x h i b i t  38 t o  3.850 

Motion;  P. C .  696 . .  

The re  i s  no E x h i b i t  38,  o r  any  such  s e t  of r e c o r d s ,  i n  t h e  

r e c o r d  on a p p e a l .  A t  t h e  h e a r i n g  below,  c o u n s e l  d i s c u s s e d  t h e  

s i g n i f i c a n c e  of whether  Mr. Agan had undergone  a  p r e v i o u s  

competency h e a r i n g  o r  n o t  ( S t a t e ,  P.C. 730; Defense ,  P.C. 7361, 

and d e f e n s e  c o u n s e l  e x p r e s s e d  no o b j e c t i o n  t o  t h e  s t a t e ' s  

a t t a c h m e n t s .  P.C. 737. The r e c o r d  d o e s  n o t  c o n t a i n  t h e  

a t t a c h m e n t s  t o  t h e  S t a t e ' s  Memorandum o r  Response ,  and d e f e n s e  

c o u n s e l  h a s  no way of a s c e r t a i n i n g  whether  t h e y  were e v e r  f i l e d  

w i t h  t h e  C o u r t  and e x i s t  i n  t h e  C l e r k ' s  O f f i c e ,  and/or  what t h e  

C o u r t  a c t u a l l y  saw and c o n s i d e r e d .  

T h i s  i s  i m p o r t a n t ,  b e c a u s e  t h e s e  " a t t a c h m e n t s , "  which a r e  

n o t  a  p a r t  of t h i s  r e c o r d ,  formed a  b a s i s  f o r  t h e  t r i a l  c o u r t ' s  

d e n i a l  of a n  e v i d e n t i a r y  h e a r i n g .  A s  t h e  C o u r t  h e l d :  

The r e c o r d  r e f l e c t s  t h a t  James Agan, i n  
1976 ,  was c h a r g e d  i n  H i l l s b o r o u g h  County w i t h  
t h e  o f f e n s e  of murder i n  t h e  f i r s t  d e g r e e ;  a t  
t h a t  t i m e ,  t e n d e r e d  a  p l e a  of g u i l t y  t h e r e t o  
and was s e n t e n c e d  t o  d i e  by e l e c t r o c u t i o n .  

I n  t h e  f i n d i n g s  of f a c t  made by Judge  
Har ry  Coe i n  t h a t  c a s e ,  i t  was a p p a r e n t  t h a t  
t h e  i s s u e  of competency and i n s a n i t y  had been  



r a i s e d  a n d  l a i d  t o  r e s t  a g a i n s t  t h e  
c o n t e n t i o n s  o f  i n c o m p e t e n c y  o r  i n s a n i t y  p r i o r  
t o  t h e  time of  t h e  e n t r y  of  t h a t  g u i l t y  p l e a .  
T h i s  i s  r e f l e c t e d  i n  t h e  c o p y  o f  t h e  judgment  
a n d  s e n t e n c e  of  t h e  H i l l s b o r o u g h  C o u n t y  c a s e  
a t t a c h e d  t o  t h e  memorandum i n  t h e  c a u s e .  

S e c o n d l y ,  i t  was shown t h a t  a s  l a t e  a s  
1 9 7 5  o r  ' 7 6 ,  i n s t i t u t i o n a l  m e n t a l - h e a l t h  
e x p e r t s  h a d  e x a m i n e d  t h e  d e f e n d a n t  f o r  o t h e r  
p u r p o s e s  -- a n d  I w i l l  n o t  s p e c u l a t e  upon  
wha t  p u r p o s e s  e x c e p t  t o  s a y  t h a t  i t ' s  n o t  
c l e a r  i n  t h e r e  w h e t h e r  t h e y  w e r e  i n  
f u r t h e r a n c e  o f  t h e  H i l l s b o r o u g h  C o u n t y  c a s e  
o r  f o r  i n s t i t u t i o n a l  p u r p o s e s  w i t h i n  t h e  
D e p a r t m e n t  o f  C o r r e c t i o n s  -- a n d  made no  
f i n d i n g  o f  i n c o m p e t e n c y  o r  i n s a n i t y .  

S i n c e  wha t  t h e  C o u r t  i s  r e f e r r i n g  t o  i s  n o t  a  p a r t  of  t h e  

r e c o r d ,  c o u n s e l  c a n n o t  d i s c u s s  i t  h e r e .  However,  i f  a  c o u r t  i n  

1 9 7 4  b e l i e v e d  t h a t  a  bona  f i d e  c l a i m  o f  i n c o m p e t e n c y  h a d  b e e n  

r a i s e d  r e g a r d i n g  J a m e s  Agan,  s u f f i c i e n t  t o  r e q u i r e  a n  e v i d e n t i a r y  

h e a r i n g  t h e n ,  t h a t  h a r d l y  " l a i d  t o  r e s t 1 '  t h e  n e e d  f o r  a  h e a r i n g  

i n  1980: i f  a n y t h i n g ,  p r i o r  q u e s t i o n s  r e g a r d i n g  c o m p e t e n c y  

c o n c e r n s  b u t t r e s s  t h i s  c o m p e t e n c y  c l a i m  a n d  s u p p o r t  t h e  n e e d  f o r  

a n  e v i d e n t i a r y  h e a r i n g .  Dusky. 

The "1975  o r  ' 7 6 "  e x a m i n a t i o n ,  t h e  p u r p o s e  o f  which  t h e  

c o u r t  "would  n o t  s p e c u l a t e  u p o n , "  (P .C.  7 6 2 )  i s  a t  mos t  a  f a c t o r  

t o  b e  v e r i f i e d  a t  a  h e a r i n g ,  a n d  i s  a s s u r e d l y  n o t  a  f a c t o r  

c r e a t i n g  a  p e r  s e  b a r  t o  a  h e a r i n g .  Whatever  i t  s a y s ,  i t  i s  o n e  

p i e c e  o f  p a p e r  among many f i l e d  i n  t h e  C o u r t ,  a n d  - a l l  t h e  o t h e r s  

show s e r i o u s  a n d  c o n s i s t e n t  symptoms o f  m e n t a l  d i s o r d e r s .  



ARGUMENT I1 

PRE-TRIAL A N D  TRIAL COUNSEL RENDERED INEFFEC- 
TIVE ASSISTANCE OF COUNSEL BY CONDUCTING N O  
OR GROSSLY INADEQUATE INVESTIGATION INTO 
INNOCENCE! INSANITY! INCOMPETENCY! SEN- 
TENCING! A N D  CONSTITUTIONAL VIOLATIONS BY THE 
STATE A N D  TRIAL COURT! TO MR. AGAN'S 
SUBSTANTIAL PREJUDICE! I N  VIOLATION OF THE 
FIFTH! SIXTH! EIGHTH! A N D  FOURTEENTH 
AMENDMENTS! A N D  THE TRIAL COURT ERRED BY NOT 
CONDUCTING A N  EVIDENTIARY H E A R I N G  ON THIS 
CLAIM. 

The o n l y  " f a c t s "  known t o  t h i s  C o u r t  a n d  t h e  t r i a l  c o u r t  i n  

1 9 8 0  were t h e  o n e s  c o n t a i n e d  i n  t h e  t r a n s c r i p t  o f  Mr. A g a n ' s  

g r a n d  j u r y  t e s t i m o n y  a n d  i n  t h e  p l e a  c o l l o q u y  a n d  s e n t e n c i n g  

h e a r i n g .  I n  s t a r k  c o n t r a s t  t o  t h e  1 9 8 0  f a c t s  a r e  t h e  f a c t s  

o f f e r e d  t o  be  p r o v e n  b e l o w :  t h a t  Mr. Agan i s  i n n o c e n t  o r  a t  

l e a s t  c e r t a i n l y  n o t  g u i l t y  beyond  a r e a s o n a b l e  d o u b t .  Mr. Agan 

p l e d  i n  t h e  R u l e  3 .850 Mot ion  t h a t  A t t o r n e y s  S t i n s o n  a n d  F u t c h  

c o m m i t t e d  s p e c i f i c  u n r e a s o n a b l e  o m i s s i o n s  which  were 

c o n s t i t u t i o n a l l y  p r e j u d i c i a l ,  i n  t h a t  t h e y  f a i l e d  t o  l e a r n  t h e  

f a c t s  i n d e p e n d e n t  o f  t h e i r  c l i e n t  a n d  made n o  a t t e m p t  t o  

m e a n i n g f u l l y  c o u n s e l  Mr. Agan. The s t a t e  c o u n t e r e d  w i t h  a n  

a f f i d a v i t  f r o m  Mr. F u t c h  (P.C.  6 9 8 - 7 0 1 ) .  The t r i a l  j u d g e  would 

n o t  a l l o w  t h e  a f f i d a v i t  t o  be  a d m i t t e d  a n d  c o u l d  n o t  a n d  would  

n o t  c o n s i d e r  i t  when t h e  e v i d e n t i a r y  h e a r i n g  was d e n i e d  (P.C. 

7 3 8 - 3 9 ) .  

B e f o r e  t h e  t r i a l  c o u r t  c o u l d  l e g a l l y  d e n y  a n  e v i d e n t i a r y  

h e a r i n g  on  t h i s  c l a i m ,  t h e  p l e a d i n g s  a n d  r e c o r d  m u s t  h a v e  conclu-  



s i v e l y  shown n e i t h e r  1) t h a t  c o u n s e l ' s  p e r f o r m a n c e  was d e f i c i e n t ,  

n o r  2 )  t h a t  p r e j u d i c e  r e s u l t e d  f r o m  c o u n s e l ' s  d e f i c i e n c y ,  s u c h  

t h a t  " t h e r e  i s  a  r e a s o n a b l e  p r o b a b i l i t y  t h a t  b u t  f o r  c o u n s e l ' s  

u n p r o f e s s i o n a l  e r r o r s ,  t h e  r e s u l t  o f  t h e  p r o c e e d i n g  would  h a v e  

b e e n  d i f f e r e n t . "  S t r i c k l a n d  v .  W a s h i n g t o n ,  - U.S. - , 1 0 4  

S. C t .  2052 ( 1 9 8 4 ) ;  O ' C a l l a h g a n  v .  S t a t e .  4 6 1  So .  2d 1 3 5 4  ( F l a .  

1 9 8 4 ) .  An e v i d e n t i a r y  h e a r i n g  was r e q u e s t e d .  P.C.  6 7 8 .  

Mr. Agan h a s  p l e d  s p e c i f i c  o m i s s i o n s  o f  c o u n s e l  which  w e r e  

u n r e a s o n a b l e :  t h e  a t t o r n e y s  f a i l e d  t o ,  i n t e r  a l i a ,  a )  e f f e c -  

t i v e l y  i n v e s t i g a t e  t h e  l a w  a n d  f a c t s ;  b )  i n t e r v i e w  w i t n e s s e s  

a b o u t  t h e  crime; c )  i n t e r v i e w  a n y  f a m i l y  members;  d )  f i l e  p r o p e r  

p r e - t r i a l  m o t i o n s ;  e )  c o r r e c t  p r o c e d u r a l  e r r o r s  c o m m i t t e d  by t h e  

s t a t e  a n d  t h e  c o u r t ;  f )  c h e c k  Mr. A g a n t s  c r i m i n a l  r e c o r d  o r  s p e a k  

w i t h  p e o p l e  o u t s i d e  o f  p r i s o n  who knew Mr. Agan; g )  o b t a i n  

p s y c h i a t r i c  a n d  p s y c h o l o g i c a l  r e p o r t s  o f  e x a m i n a t i o n s  c o n t a i n i n g  

d i a g n o s i s  a n d  l i s t i n g  t r e a t m e n t  o f  Mr. Agan; a n d  h )  p r o p e r l y  

r e v i e w  Mr. A g a n ' s  p r i s o n  r e c o r d s .  R e a s o n a b l y  c o m p e t e n t  c o u n s e l  

would h a v e  i n v e s t i g a t e d ,  b u t  c o u n s e l  h e r e  d i d  n o t .  S i n c e  

p r e j u d i c e  m u s t  be  p r o v e n ,  a s  w e l l  a s  u n r e a s o n a b l e  o m i s s i o n s ,  t h e  

p r e j u d i c e  i s s u e  w i l l  b e  a d d r e s s e d  f i r s t .  The p u r p o s e  o f  t h e  

f o l l o w i n g  o u t l i n e  o f  p r e j u d i c e  i s  t o  d e m o n s t r a t e  t h e  

c o n s t i t u t i o n a l  v i o l a t i o n s ,  a s  w e l l  a s  t o  show t h a t  t h e  t r i a l  

c o u l d  e r r e d  i n  f a i l i n g  t o  g r a n t  a n  e v i d e n t i a r y  h e a r i n g  on t h e  

c l a i m .  



A .  PREJUDICE TO MR. AGAN.  

1. I n n o c e n c e / E x c u l p a t o r y  I n f o r m a t i o n  

A p rompt  a n d  t h o r o u g h  i n v e s t i g a t i o n  by e i t h e r  S t i n s o n  o r  

F u t c h  would  h a v e  r e v e a l e d  a  w e a l t h  o f  i n f o r m a t i o n  r e l e v a n t  t o  

p r e - t r i a l  m o t i o n s ,  i n n o c e n c e ,  a n d  s e n t e n c i n g ,  a n d  would h a v e  

g r e a t l y  a s s i s t e d  c o u n s e l  i n  a d v i s i n g  Mr. Agan. Mr. S t i n s o n  was 

t o l d  t h a t  s o m e t h i n g  v e r y  wrong was up ,  b u t  h e  a n d  Mr. F u t c h  d i d  

no  i n v e s t i g a t i o n ,  d e s p i t e  t h e  numerous  r e d  f l a g s .  

S e r g e a n t  B a l l ,  t h e  c o m p l a i n a n t  on Mr. A g a n ' s  w a r r a n t ,  t o l d  

Mr. A g a n ' s  f i r s t  a t t o r n e y ,  Mr. S t i n s o n ,  t h a t  B a l l  t h o u g h t  Agan 

was i n n o c e n t ,  t h a t  h i s  s t o r y  " d i d  n o t  h o l d  w a t e r , "  a n d  t h a t  h e  

was l y i n g  " t o  s a v e  h i s  l i f e  i n  t h e  p r i s o n . "  Mr. Agan made a  

s e r i e s  of  s t a t e m e n t s  t o  c o r r e c t i o n a l  o f f i c e r s  a n d  i n v e s t i g a t o r s  

a b o u t  t h e  c a s e ,  a n d  t h e  s t a t e m e n t s  became more a n d  more 

c o n s i s t e n t  w i t h  t h e  p h y s i c a l  f a c t s  a s  more knowledge  a b o u t  t h e  

p h y s i c a l  f a c t s  s u r f a c e d  a n d  were p r o v i d e d  t o  Mr. Agan by t h e  

o f f i c e r s .  Mr. Agan was n o t  e v e n  a  s u s p e c t  i n  t h e  D e W i t t  k i l l i n g  

u n t i l  h e  i m p l i c a t e d  h i m s e l f ,  b u t  t h r e e  o r  f o u r  o t h e r  w h i t e  males 

were s u s p e c t s .  S e e  E x h i b i t  3  t o  3 .850 M o t i o n ,  P.C. 466;  E x h i b i t  

11, P.C. 485;  E x h i b i t  3 2 ,  P.C. 599.  

A c c o r d i n g  t o  Mr. A g a n ' s  f i r s t  t a p e - r e c o r d e d  s t a t e m e n t ,  h e  

b e l i e v e d  a c o n f e s s i o n  would  n o t  h u r t  him -- " S e e ,  I ' m  52 y e a r s  

o l d .  I ' m  52  y e a r s  o l d  a n d  i t  d o e s n ' t  m a k e  t h a t  much d i f f e r e n c e . "  

Ex. 4 ,  3 .850  h e a r i n g ,  P . C .  470.  H e  was t h e n  p r e s s u r e d  t o  g i v e  

d e t a i l s  o f  t h e  o f f e n s e ,  p a r t i c u l a r l y  t o  d e s c r i b e  t h e  k n i f e  u s e d  



a n d  t h e  manner o f  k i l l i n g .  H e  r e f u s e d  t o  d o  s o ,  w i t h  t h e  

f o l l o w i n g  r e s p o n s e s :  

Q .  D e s c r i b e  t h e  k n i f e  t o  me. 

A .  I ' m  n o t  g o i n g  t o  d o  t h a t .  When I t o l d  
L t .  T h o r n t o n  -- s e e ,  a  l o n g  time a g o ,  I t o l d  
L t .  T h o r n t o n  h e  d i d n ' t  s t o p  n o t h i n g ;  h e  
p r o l o n g e d  i t .  H e ' l l  t e l l  you t h e  same t h i n g  
I t o l d  him. 

Q .  Who d i d  you t e l l  t h i s ,  now, t o ?  

A .  L t .  T h o r n t o n .  

Q .  Okay. Same o n e  you t a l k e d  t o  t o d a y ?  

A .  Y e s ,  s i r .  I t o l d  h im h e  d i d n ' t  s t o p  
n o t h i n g ,  h e  j u s t  p r o l o n g e d  i t .  

Q .  Where were  you a t  when you t o l d  h im t h a t ?  

A .  W a l k i n g  back  down t h e  h a l l .  You know, 
t h e y  c a r r i e d  m e  u p  t o  t h e  c l i n i c .  I w a s n ' t  
h u r t  o r  a n y t h i n g ,  I d o n ' t  know why t h e y  
c a r r i e d  m e  t o  t h e  c l i n i c ,  b u t ,  t h e y  c a r r i e d  
m e  up  t o  t h e  c l i n i c  a n d  when t h e y  b r o u g h t  m e  
back t h e y  had  P .  W i l l i e  i n  t h e  c a g e  a t  t h e  
t . I t o l d  L t .  T h o r n t o n  -- h e  s a i d ,  "what  
h a p p e n e d ? "  a n d  I t o l d  h im,  I s a i d ,  "You 
d i d n ' t  s t o p  n o t h i n g ,  you j u s t  p r o l o n g e d  i t  a  
w h i l e . ' '  H e ' l l  t e l l  you t h e  same t h i n g .  

Q .  Over two y e a r s  a g o ?  

Mr. C l a r k : ( Q )  How l o n g  d o e s  i t  t a k e  t o  g o  
f r o m  o n e  s i d e  t o  t h e  o t h e r ?  

C o l o n e l  B a r t o n :  ( Q )  About  t h i r t y  m i n u t e s .  

Mr. C l a r k :  ( Q )  You 've  g o t  m e  c o n f u s e d  a  
l i t t l e  b i t ,  Mr. Agan. I f  you d o n ' t  w a n t  t o  
a n s w e r  my q u e s t i o n s ,  t h a t ' s  o k a y .  You know 
you c a n  s t o p ,  d o n ' t  y o u ?  

A .  Yes, s i r .  



Q .  I d o n ' t  u n d e r s t a n d  why you w o n ' t  d e s c r i b e  
t h e  k n i f e  b e c a u s e  you know t h a t  w i l l  b e  
e v i d e n c e  a g a i n s t  you when you  a d m i t  k i l l i n g  
t h e  man a n d  t h a t ' s  e v i d e n c e  a g a i n s t  y o u .  

A .  Well, see -- 

Q .  I ' m  n o t  t r y i n g  t o  t r i c k  y o u ,  b u t  t h a t  
makes  m e  wonder i f  you  r e a l l y  k i l l e d  t h e  man. 

A .  S e e  -- 

Q .  D o  you know w h e r e  I ' m  coming  f r o m ?  

A .  Yeah.  

Q .  Okay. 

A .  B u t  when I g e t  i n  c o u r t ,  s e e ,  i t ' s  a  
d i f f e r e n t  m a t t e r .  

Q .  I d o n ' t  u n d e r s t a n d  t h a t .  

A .  S e e ,  j u s t  l i k e  t h a t  man I g o t  t h e  d e a t h  
s e n t e n c e  o n ;  

Q .  Yeah.  

A .  When t h e  p o l i c e  p u l l e d  u p ,  I s a i d  I 
k i l l e d  h im a n d  t h e n  I d i d n ' t  a n s w e r  n o  more 
q u e s t i o n s .  

Q .  Well, I d o n ' t  u n d e r s t a n d  w h a t  t h e  
d i f f e r e n c e  i s .  

A .  I j u s t  d o n ' t  w a n t  t o  t a l k .  

Q .  Oh. 

A .  I t ' s  j u s t  s o m e t h i n g  I d o n ' t  w a n t  t o  t a l k  
a b o u t .  

Q .  I ' m  n o t  a s k i n g  you t o  d e s c r i b e  t h e  k n i f e .  
I ' m  a s k i n g  you t o  t e l l  m e  why i t  i s ,  i f  you 
d i d  k i l l  t h e  man t h a t  you  -- 

A .  I f  -- i f  -- i f  I d i d n ' t  k i l l  t h e  man, why 
s h o u l d  I g o  t o  a l l  t h e  t r o u b l e  a n d  -- a n d ,  
u h ,  a d m i t  s o m e t h i n g  l i k e  t h i s  h e r e  a n d  t a k e  a  



I). 

c h a n c e  a t  s e t t i n g  b a c k  t h e r e  on d e a t h  row? 

Q. [ T l h e r e  a r e  f o u r  o t h e r  p e o p l e  i n  t h e  
room h e r e  t o  w i t n e s s  t h i s  a n d  you w o n ' t  t e l l  
u s  wha t  t h e  k n i f e  l o o k e d  l i k e .  

A .  I ' m  n o t  g o i n g  t o  t e l l  y o u .  

Q .  W e l l ,  I u n d e r s t a n d  t h a t  you w o n ' t  d o  i t .  
I u n d e r s t a n d  t h a t ;  I d o n ' t  u n d e r s t a n d  why. 

A .  I ' m  n o t  g o i n g  t o  t e l l  you .  

Q.  I d o n ' t  w a n t  you t o  t e l l  m e .  I j u s t  w a n t  
you t o  t e l l  me why. I c a n ' t  f i g u r e  t h a t  o u t .  

A .  W e l l ,  I -- I d i d n ' t  e v e n  wan t  t o  t a l k  
a b o u t  i t .  

Q.  W e l l ,  why d i d  you?  

A .  Well, w h a t ' s  t h e  u s e  o f  t a l k i n g  a b o u t  i t  
-- a l l  them p e o p l e  you g o t  back  t h e r e ,  some 
o f  them i s  g o i n g  t o  s a y  s o m e t h i n g .  

Q.  W e l l ,  t h e y  p r o b a b l y  w i l l .  

A .  S o  why p r o l o n g  i t ,  you know? 

Q. I ' m  n o t  t r y i n g  t o  t e l l  you how -- 
A .  Oh -- I r e a l i z e  t h a t .  

Q .  I ' m  n o t  t h o r o u g h l y  c o n v i n c e d  you k i l l e d  
h im,  t o  b e  h o n e s t /  

A .  You d o n ' t  t h i n k  I k i l l e d  h im? 

Q.  N O ,  I d i d n ' t  s a y  I d i d n ' t  t h i n k  you 
k i l l e d  him. I s a i d  I w a s n ' t  c o n v i n c e d  t h a t  
you d i d .  You a r e  t h e  b e s t  s u s p e c t  w e ' v e  g o t  
t o d a y .  

( L a u g h t e r ,  s e v e r a l  v o i c e s ,  i n c l u d i n g  A G A N ) .  

A .  I w o u l d n ' t  -- I w o u l d n ' t  s e t  h e r e  a n d  
t a k e  u p  y o u r  t ime.  

Q.  Okay. 



MR. TURNER:  ( Q )  (On p h o n e )  H e l l o ?  Yeah,  
Tom, w e  h a d  a  h o m i c i d e  o u t  h e r e  t h i s  
a f t e r n o o n .  Yeah.  And w e  h a d  a n  i n m a t e  come 
u p  a  whole  a g o  who a p p r o a c h e d  o n e  o f  o u r  
L i e u t e n a n t s  a n d  c o n f e s s e d  t o  d o i n g  i t  a n d  
h e ' s  h e r e  i n  t h e  o f f i c e  now. W e  n e e d  t o  
n o t i f y  y o u r  o f f i c e  a n d  w e  n e e d  a n  a t t o r n e y .  
( P a u s e ) .  T h a t ' s  r i g h t ,  a n d  h e  d i d n ' t  come 
up a n d  a d m i t  t o  t h i s  u n t i l  l a t e r  -- a b o u t  
a n  h o u r  ago .  A G A N ,  A-G-A-N, J a m e s  C a l v i n .  
J a m e s  C a l v i n .  T h a t ' s  r i g h t ,  a b o u t  t h r e e  o r  
s o  t h i s  a f t e r n o o n .  A l l  h e ' s  t o l d  u s  s o  f a r  
i s  t h a t  h e  d i d  i t .  And why. I n m a t e  by t h e  
name o f  Dana D e W i t t .  S t a b b e d  i n  t h e  n e c k .  

A .  H i t  t h e  j u g u l a r  v e i n .  

M R . C L A R K :  ( Q )  S i r ?  

A .  H i t  t h e  j u g u l a r  v e i n .  

MR. TURNER:  ( Q )  (On p h o n e ,  c o n t i n u i n g )  You 
want  t o  t a l k  t o  him on t h e  p h o n e .  Okay. 

COLONEL BARTON: ( Q )  J a m e s ,  you s a y  i t  h i t  
t h e  j u g u l a r  v e i n ?  

AGAN: ( A )  (On p h o n e ) .  H e l l o .  T h a t ' s  me. 
Yes, s i r .  Yes, s i r .  F i r s t  D e g r e e  Murder ,  
y e s ,  s i r .  Out  of  H i l l s b o r o u g h  C o u n t y .  Uh, 
y e s ,  s i r ,  I ' m  d o i n g  a  l i f e  s e n t e n c e ,  
M a n d a t o r y  25. L i f e  s e n t e n c e .  I come o f f  
d e a t h  row. I g o t  f i r s t  d e g r e e  o u t  of  
H i l l s b o r o u g h  County .  H i l l s b o r o u g h  County .  
Yes, s i r .  No, I g o t  o f f  d e a t h  row, I b e l i e v e  
i t  was J u n e  2 4 t h ,  of ' 7 6 .  Yes, s i r .  S i r ?  
Uh, t h a t ' s  r i g h t .  Yes, s i r .  T h a t ' s  t r u e .  
T h a t ' s  t r u e ,  i t  was b e t w e e n ,  l e t ' s  see -- 
y e s ,  s i r .  Yes, s i r .  Yes, s i r ,  I had  two 
l a w y e r s .  I had  o n e  named Benny L a z a r o  a n d  
Tony G a r c i a ,  o u t  of  Tampa. S i r ?  No, n o t  -- 
n o t  t o o  much. S e e ,  I ' m  52 y e a r s  o l d .  I ' m  52 
y e a r s  o l d  a n d  i t  d o e s n ' t  make t h a t  much 
d i f f e r e n c e .  Yes, s i r .  I r e a l i z e  t h a t ,  y e s ,  
s i r .  A l l  r i g h t .  Yes, s i r ,  I u n d e r s t a n d .  
T h a t ' s  t r u e .  Oh, I g u e s s ,  u h ,  L i e u t e n a n t  
come i n  a b o u t  -- I b e e n  -- I g u e s s  I b e e n  
h e r e  a b o u t  f i f t e e n ,  t w e n t y  m i n u t e s .  

MR. TURNER:  ( Q )  S i n c e  9 :41.  



AGAN:  ( A )  (On phone ,  c o n t i n u i n g ) .  S i n c e  
9:41.  W e l l ,  see,  t h a t ' s  wha t  I t r i e d  t o  t e l l  -- I -- I d o n ' t  e v e n  want  t o  t a l k  a b o u t  i t .  
I see -- s e e ,  I j u s t  want  t o  g o  a h e a d  and  g e t  
-- a l l  r i g h t .  Y e s ,  s i r .  Y e s ,  s i r .  A l l  
r i g h t .  A l l  r i g h t .  Y e s ,  s i r .  Yes, s i r .  
Yes ,  s i r ,  I done been  down t h a t  r o a d  b e f o r e .  
Yeah,  I g u e s s  t h a t ' s  -- I c a n ' t  k e e p  my b i g  
mouth s h u t .  Y e s ,  s i r .  A l l  r i g h t ,  s i r .  Y e s ,  
s i r .  No, uh ,  FSP, F l o r i d a  S t a t e  P r i s o n ,  
S t a r k e .  No, Main U n i t .  Y e s ,  s i r .  A l l  
r i g h t ,  s i r .  No, I ' m  g o i n g  t o  h a v e  my own 
p r i v a t e  l a w y e r .  Y e s ,  s i r .  Y e s ,  s i r .  Y e s ,  
s i r .  Y e s ,  s i r ,  two of  them.  I s a i d  I would 
have  two of  them,  y e s ,  s i r .  Y e s ,  s i r .  I ' m  
h i r i n g  Tony G a r c i a  and  Benny L a z a r o ,  o u t  o f  
Tampa, H i l l s b o r o u g h  Coun ty .  

MR. CLARK: ( Q )  G o n z a l e z .  

AGAN:  ( A )  (On phone ,  c o n t i n u i n g ) .  G o n z a l e z ,  
I b e g  y o u r  p a r d o n ,  t h e  name G o n z a l e z .  I g e t  
t h e  names mixed up .  Uh, Benny L a z a r o  -- 
Laz -- Y e s ,  s i r ,  y e s .  Y e s ,  s i r .  Uh, I was 
s e n t e n c e d  t o  -- J u d g e ,  uh ,  J u d g e  C o l e ,  o u t  o f  
Tampa, and  I s t a y e d  back  t h e r e  a  c o u p l e  o f  
y e a r s  and t h e y  g o t  m e  o f f  d e a t h  row. Y e s ,  
s i r .  A l l  r i g h t ,  s i r .  I w i l l  d o  t h a t .  I t ' s  
been  n i c e  t a l k i n g  t o  you.  No, I have  n o t h i n g  
t o  s a y .  No, no .  No, s i r .  No, s i r ,  I d o n ' t .  
No, s i r ,  no  t h a n k  you .  Y e s ,  s i r .  W e l l ,  I 
a p p r e c i a t e  y o u r  i n t e r e s t .  Thank you v e r y  
much, h e a r ?  Okay. A l l  r i g h t ,  t h a n k  you .  
(Hang u p . ) .  

MR. CLARK: ( Q )  Mr. Agan, you s a i d  t h a t  you 
m i g h t  want  t o  t a l k  t o  u s  a f t e r  you t a l k  t o  
you r  l a w y e r ?  Do you wan t  t o  t a l k  t o  u s  now? 

A .  No, I d o n ' t  wan t  t o  t a l k .  

Q .  Okay, t h a t ' s  i t .  

A .  I m i g h t  t a l k  t o  you a f t e r  I ' m  booked .  

Q .  S i r ?  

A .  A f t e r  I ' m  booked .  



Q .  They a r e  g o i n g  t o  do t h a t  r i g h t  h e r e .  
W h a t e v e r ,  t h a t ' s  u p  t o  you .  

MR. TURNER: ( Q )  I f  you do d e c i d e  you want  
t o  t a l k  t o  somebody,  d o  you know how t o  
c o n t a c t  u s ?  

A .  I d o n ' t  h a v e  a n y t h i n g  t o  s a y  r i g h t  now. 

Q .  I c a n  u n d e r s t a n d  t h a t .  

MR. CLARK: ( Q )  I f  you w a n t  t o  t a l k  t o  them,  
y o u ' r e  g o i n g  t o  h a v e  t o  ask t o  t a l k  t o  them. 
T h e y ' r e  n o t  g o i n g  t o  be a b l e  t o ,  you know, 
g e t  you o u t  t o  t a l k  t o  you.  U n d e r s t a n d  t h a t ?  

AGAN: ( A )  No, I know t h a t .  

MR. TURNER: ( Q )  Show t h e  i n t e r v i e w  
c o n c l u d e d  a t  10 :06  PM, same d a t e ,  same 
p e r s o n s  p r e s e n t .  

( E N D  OF TAPE) 

S e e  E x .  4 ,  P.C. 472-476.  

N e i t h e r  a t t o r n e y  i n v e s t i g a t e d  t h i s  s t a t e m e n t ,  and  t h e  

o b v i o u s  f i f t h ,  s i x t h ,  a n d  f o u r t e e n t h  amendment i m p l i c a t i o n s  o f  

t h e  o f f i c e r s  c o n t i n u i n g  t o  i n t e r r o g a t e  a f t e r  Mr. Agan i n d i c a t e d  

h e  d i d  n o t  w i s h  t o  s p e a k  w i t h  t h e  o f f i c e r s .  Mr. Agan h a d  a f i r s t  

a p p e a r a n c e  t h e  d a y  a f t e r  t h e  f i r s t  r e c o r d e d  s t a t e m e n t ,  a n d  t h r e e  

d a y s  a f t e r  h e  t e r m i n a t e d  t h e  f i r s t  s t a t e m e n t ,  S e p t e m b e r  2 2 ,  1 9 8 5 ,  

h e  had  a p r o b a b l e  c a u s e  h e a r i n g .  Then O f f i c e r  B a l l  

r e i n t e r r o g a t e d  Mr. Agan a n d  o b t a i n e d  a much more d e t a i l e d  a c c o u n t  

o f  t h e  a l l e g e d  k i l l i n g .  - See E x h i b i t  8 ,  P.C. 478.  T h e r e  i s  - no 

i n d i c a t i o n  t h a t  Mr. Agan i n i t i a t e d  t h i s  r e c o n t a c t  w i t h  t h e  

o f f i c e r s ,  a n d  t h e  r e s u l t i n g  s t a t e m e n t  was t h u s  t a k e n  i n  v i o l a t i o n  

o f  h i s  f i f t h ,  s i x t h ,  and f o u r t e e n t h  amendment r i g h t s .  N e i t h e r  



a t t o r n e y  i n v e s t i g a t e d  t h e  t a k i n g  o f  t h i s  s e c o n d  s t a t e m e n t ,  a n d  

i t s  l e g a l  r a m i f i c a t i o n s .  N e i t h e r  t h e  t r i a l  c o u r t  n o r  t h i s  c o u r t  

were p r e s e n t e d  w i t h  t h e s e  two i l l e g a l l y  t a k e n  s t a t e m e n t s ,  w h i c h ,  

o n c e  " o u t  of  t h e  b a g , "  i n e v i t a b l y  l e d  t o  t h e  s u b s e q u e n t  g r a n d  

j u r y  a n d  g u i l t y  p l e a  a d m i s s i o n s .  

The s e c o n d  s t a t e m e n t  r e v e a l s  t h a t  Mr. Agan was q u e s t i o n e d  

b e f o r e  a  t a p e  r e c o r d e r  was a c t i v a t e d .  I n  t h e  s t a t e m e n t  h e  g i v e s  

t h e  o f f i c e r s  wha t  t h e y  r e q u e s t e d  t h e  f i r s t  time -- 1.)  h e  

( i n c o r r e c t l y )  i d e n t i f i e s  t h e  murder  weapon,  a n d  2 . )  d e s c r i b e s  t h e  

a l l e g e d  a s s a u l t .  H e  h a d  e a r l i e r  r e f u s e d  t o  be  f u r t h e r  q u e s t i o n e d  

r e g a r d i n g  t h e  k i l l i n g .  I n v e s t i g a t o r s  r e i n t e r r o g a t e d  him.  

C o u n s e l  had  n o  s t r a t e g i c  o r  t a c t i c a l  r e a s o n  t o  f a i l  t o  

i n v e s t i g a t e  a n d  r e v e a l  t h i s  v i o l a t i o n  of  t h e  f i f t h ,  s i x t h ,  e i g h t h  

a n d  f o u r  t e e n t h  amendments .  

Mr. A g a n ' s  f i r s t  a p p o i n t e d  a t t o r n e y .  Mr. S t i n s o n ,  b e l i e v e d  

t h a t  Mr. Agan was l y i n g  a b o u t  g u i l t  a n d  t h o u g h t  t h a t  " t h e  whole  

s c e n e  l e a v e s  a  bad t a s t e  i n  o n e ' s  mouth i n  t h a t  i t  d o e s  n o t  seem 

t o  f i t  t o g e t h e r . "  A t t o r n e y  F u t c h  was unaware  o f  S t i n s o n ' s  

i n f o r m a t i o n  a n d  o p i n i o n ,  d u e  t o  i n e x c u s a b l e  n e g l e c t .  A f t e r  Mr. 

S t i n s o n  was a p p o i n t e d  t o  r e p r e s e n t  Mr. Agan, o f f i c e r s  a p p r o a c h e d  

Mr. Agan a  t h i r d  t ime,  w i t h o u t  c o u n s e l  b e i n g  p r e s e n t ,  on  O c t o b e r  

1 0 ,  1 9 8 0 .  Mr. Agan p r o v i d e d  them w i t h  more s t a t e m e n t s .  The 

t r i a l  c o u r t  and  t h i s  c o u r t  w e r e  n o t  made a w a r e  o f  t h i s  t h i r d  

s t a t e m e n t ,  t a k e n  i n  t h e  a b s e n c e  o f  a l r e a d y  a p p o i n t e d  c o u n s e l .  I t  

was a t  t h i s  i n t e r v i e w  t h a t  Mr. Agan a g r e e d  t o  go  b e f o r e  t h e  g r a n d  



j u r y .  A s  a l l e g e d  i n  t h e  v e r i f i e d  p e t i t i o n ,  r e a s o n a b l y  c o m p e t e n t  

i n v e s t i g a t i o n  would h a v e  r e v e a l e d  t h a t  t h e  t h i r d  i n t e r r o g a t i o n  

was a  v i o l a t i o n  o f  Mr. A g a n ' s  f i f t h ,  s i x t h ,  e i g h t h  a n d  f o u r t e e n t h  

amendment r i g h t s .  

I n  1 9 8 2 ,  t h e  D e p a r t m e n t  of  C o r r e c t i o n s  i n v e s t i g a t e d  i t s e l f  

t o  d e t e r m i n e  w h e t h e r  Mr. Agan had  b e e n  o f f e r e d  a  c o n c u r r e n t  l i f e  

s e n t e n c e  a n d  t r a n s f e r  f r o m  F l o r i d a  S t a t e  P r i s o n  i n  r e t u r n  f o r  

p l e a d i n g  g u i l t y  t o  t h e  murder  h e r e i n ,  which  t h e  s t a t e  c o u l d  n o t  

p r o v e  o t h e r w i s e .  The D e p a r t m e n t  o f  C o r r e c t i o n s  d e t e r m i n e d  t h a t  

t h e  D e p a r t m e n t  of  C o r r e c t i o n s  was i n n o c e n t  o f  a n y  w r o n g d o i n g s .  

See D e p a r t m e n t  of  C o r r e c t i o n s  S p e c i a l  I n v e s t i g a t i o n  E n t r y  #82-  - 
2502.  

What - was a d m i t t e d  by D e p a r t m e n t  o f  C o r r e c t i o n s  p e r s o n n e l  was 

t h e  f o l l o w i n g :  

a .  I n s p e c t o r  B a l l ,  t h e  p e r s o n  who t o o k  Mr. A g a n ' s  s e c o n d  

a n d  v e r y  d e t a i l e d  r e c o r d e d  s t a t e m e n t ,  a d m i t t e d  h e  had  " p r o b l e m s "  

w i t h  t h e  c a s e  a n d  " q u e s t i o n s "  a b o u t  Mr. A g a n s '  g u i l t .  

b .  F o u r  o t h e r  men were r e p o r t e d  t o  B a l l  a s  t h e  o f f e n d e r s ,  

a n d  o n e  o f  t h e  a c c u s e d  i n m a t e s  -- Mr. G r o s s  -- had  b e e n  s e e n  

jumping o f f  t h e  s e c o n g  f l o o r  f r o m  t h e  v i c t i m ' s  c e l l  a r e a ,  r u n n i n g  

down t h e  w a l k ,  t u r n i n g  a r o u n d  a n d  r u n n i n g  i n t o  h i s  c e l l .  B a l l  

was t o l d  t h a t  a r o u n d  t h e  time of  t h e  a s s a u l t ,  i n m a t e s  saw a n o t h e r  

i n m a t e  named Reed l e a v e  h i s  c e l l  on t h e  f l o o r  a b o v e  t h e  v i c t i m ' s  

w i t h  a  k n i f e  i n  h i s  hand, a n d  t h a t  Reed c o n t i n u e d  t o  t h e  s e c o n d  ------ 
f l o o r  -- t h e  v i c t i m ' s  f l o o r .  



c .  B a l l  h a s  d e s t r o y e d  - a l l  e v i d e n c e  i n  t h i s  c a s e  -- a  k n i f e ,  

b l o o d y  c l o t h i n g ,  a n d  o t h e r  c o m p e l l i n g  e v i d e n c e .  

d .  I n v e s t i g a t o r  B a l l  knew i n  1 9 8 0  t h a t  Mr. Agan was  

I r e l u c t a n t  t o  t a l k  much a b o u t  t h e  c r i m e ,  a n d  a s  t h e  i n v e s t i g a t o r s  

l e a r n e d  more  a n d  s p o k e  w i t h  Mr. Agan a b o u t  t h e i r  k n o w l e d g e ,  t h e  

c l o s e r  Mr. A g a n ' s  c o n f e s s i o n s  came t o  t h e  known f a c t s .  - See 

I E x h i b i t  3 2 ,  a t t a c h e d  t o  3 . 8 5 0  M o t i o n ,  P.C. 5 9 9 .  

D e f e n s e  c o u n s e l  was i n e x c u s a b l y  a n d  c o m p l e t e l y  i g n o r a n t  o f  

a n y  of  t h i s  i n f o r m a t i o n .  An a t t o r n e y ' s  u n r e a s o n a b l e  f a i l u r e  t o  

1 know n o t  o n l y  t h a t  h i s  c l i e n t  i s  v e r y  l i k e l y  i n n o c e n t ,  b u t  a l s o  

t h a t  t h e  s t a t e  t h i n k s  s o ,  i s  t h o r o u g h l y  p r e j u d i c i a l ,  p r e j u d i c e  

w h i c h  p e r m e a t e s  - a l l  a s p e c t s  o f  t h e  c r i m i n a l  p r o c e e d i n g .  The 

I Washington p r e j u d i c e  t e s t  i s  w h e t h e r  t h e  e r r o r  c r e a t e s  a  

r e a s o n a b l e  p r o b a b i l i t y  t h a t  t h e  r e s u l t  wou ld  h a v e  b e e n  d i f f e r e n t .  

C o u n s e l ' s  i n d e p e n d e n t  i n v e s t i g a t i o n  which  d e m o n s t r a t e s  t h a t  t h e  

s t a t e  h a s  n o  c a s e  c a n  g o  f a r ,  i f  p r o p e r  c o u n s e l i n g  f o l l o w s .  

P rompt  a d v i s e  t o  Mr. Agan t h a t  t h e  s t a t e  c o u l d  n o t  p r o v e  h im 

g u i l t y  wou ld  u n d o u b t e d l y  h a v e  c h a n g e d  t h e  r e s u l t .  

The o n l y  e v i d e n c e  was M r .  A g a n ' s  s t a t e m e n t s ,  w h i c h  w e r e  - 
r e a d i l y  a n d  e a s i l y  c h a l l e n g e a b l e  u n d e r  t h e  f i f t h ,  s i x t h ,  a n d  

f o u r t e e n t h  amendment s .  The  i n v e s t i g a t o r s  c o n t i n u e d  t o  

i n t e r r o g a t e  M r .  Agan a f t e r  h e  h a d  c l e a r l y  r e f u s e d  t o  a n s w e r  

q u e s t i o n s  a b o u t  t h e  m u r d e r  weapon a n d  t h e  manner  o f  k i l l i n g .  " I f  

t h e  i n d i v i d u a l  i n d i c a t e s  i n  a n y  m a n n e r ,  a t  a n y  t i m e  p r i o r  t o  o r  

d u r i n g  q u e s t i o n i n g ,  t h a t  h e  w a n t s  t o  r e m a i n  s i l e n t ,  t h e  



i n t e r r o g a t i o n  m u s t  c e a s e . "  M i r a n d a  v .  A r i z o n a ,  384 U.S. 436 

( 1 9 6 6 ) .  Mi randa-poor  s t a t e m e n t s  c a n n o t  b e  a d m i t t e d  a g a i n s t  a  

d e f e n d a n t  "even  t h o u g h  t h e  s t a t e m e n t  may i n  f a c t  b e  w h o l l y  

v o l u n t a r y . "  M i c h i g a n  v .  Mose ly ,  423 U.S. 9 6 ,  1 0 1  ( 1 9 7 5 ) .  

T h i s  f i r s t  s t a t e m e n t  was i n  f a c t  n o t  m e n t i o n e d  t o  t h e  t r i a l  - 
c o u r t .  However,  t h e  i n f o r m a t i o n  t h e  i n v e s t i g a t o r s  o b t a i n e d  

d u r i n g  t h i s  i l l e g a l  q u e s t i o n i n g  s e s s i o n  was u s e d  t o  i n t e r r o g a t e  

Mr. Agan a  s e c o n d  t ime.  The s e c o n d  i n t e r r o g a t i o n  shows - no 

i n d i c a t i o n  o f  h a v i n g  b e e n  i n i t i a t e d  by Mr. Agan. Mr. Agan h a d  

s p o k e n  t o  c o u n s e l  a t  t h e  c o n c l u s i o n  of t h e  f i r s t  i n t e r v i e w ,  a n d  

t e r m i n a t e d  t h e  i n t e r v i e w .  No more  q u e s t i o n i n g  was p r o p e r  -- a t  a l l :  

[ A l n  a c c u s e d ,  s u c h  a s  [ t h e  d e f e n d a n t ] ,  h a v i n g  
e x p r e s s e d  h i s  d e s i r e  t o  d e a l  w i t h  t h e  p o l i c e  
o n l y  t h r o u g h  c o u n s e l ,  i s  n o t  s u b j e c t  t o  
f u r t h e r  i n t e r r o g a t i o n  by t h e  a u t h o r i t i e s  
u n t i l  c o u n s e l  h a s  b e e n  made a v a i l a b l e  t o  h im,  
u n l e s s  t h e  accused h imse l f  i n i t i a t e s  f u r t h e r  - 
communication, e x c h a n g e s ,  o r  c o n v e r s a t i o n s  
w i t h  t h e  p o l i c e .  

Edwards  v .  A r i z o n a ,  451  U . S .  477 ,  485 ( 1 9 8 1 )  ( e m p h a s i s  a d d e d ) .  

A f t e r  c o u n s e l  was a p p o i n t e d ,  Mr. Agan was a g a i n  

i n t e r r o g a t e d ,  a n d  a t  t h a t  s e s s i o n  h e  a g r e e d  t o  t e s t i f y  b e f o r e  t h e  

g r a n d  j u r y .  Mr. A g a n ' s  sworn  R u l e  3 .850 m o t i o n  a l l e g e s  t h a t  t h e  

c o n v e r s a t i o n  l e a d i n g  t o  t h e  g r a n d  j u r y  t e s t i m o n y  was c o n d u c t e d  i n  

v i o l a t i o n  of Mr. A g a n ' s  s i x t h  amendment r i g h t  t o  c o u n s e l .  

Mr. Agan c o n v i c t e d  h i m s e l f  a n d  s e n t e n c e d  h i m s e l f  t o  d i e ,  a s  

t h e  d e l u d e d  i n s t r u m e n t  o f  h i s  own d e m i s e .  T h e r e  were f u n d a m e n t a l  

c o n s t i t u t i o n a l  p r o b l e m s  w i t h  a l l  h i s  " c o n f e s s i o n s , "  a s  t h e y  - 
s n o w b a l l e d  t o  t h e  g r a n d  j u r y / g u i l t y  p l e a  c r e s c e n d o .  C o u n s e l  d i d  



nothing to discover or blunt these constitutional shortcomings. 

Perhaps most egregious of all was counsel's failure to 

realize the effect of Mr. Agan's incompetence on his ability to 

waive his fifth, sixth, eighth, and fourteenth amendment rights. 

A court examining the voluntariness of a confession on 

intelligence of a waiver "must take into account a defendant's 

mental limitations, to determine whether through susceptibility 

to surrounding pressures or inability to comprehend the 

circumstances, the confession was not a product of his own free 

will." Jurek v. Estelle, 623 F.2d at 929 (en banc). It is 

"settled that statements made during a time of mental incapacity 

or insanity are involuntary and, consequently, inadmissable ..." 
Sullivan v. Alabama, 666 F.2d at 482. One "fundamental concern 

is a mentally deficient accused's vulnerability to suggestion." 

Henry v. Dees, 658 F.2d at 406. See also Sims v. Georgia, 389 -- 
U.S. 404, 407 (1967); Culombe v. Connecticut, 367 U.S. at 624-25; 

Townsend v. Sain, 372 U.S. 293 (1963); Blackburn v. Alabama, 361 

U.S. 167, 207 (1960); Fikes v. Alabama, 352 U.S.  191, 196 (1957). 

Counsel did nothing to attack the voluntariness of the 

statements, or the validity of waivers. Since the state's entire 

case came from Mr. Agan's lips, the prejudice is patent. 

The utter failure of counsel to conduct - any meaningful 

investigation into guilt/innocence and defenses was made 

unmistakeably clear before the trial court: 

THE COURT: Mr. Futch, do you have 



exculpatory information? 

MR. FUTCH: I have no exculpatory 
information. 

2. Incompetency/insanity/mental mitigating 
circumstances 

As discussed in Argument I, upon any proper investigation, 

reasonably effective counsel would have uncovered incredible 

evidence of Mr. Agan's serious mental illness and incompetence. 

The evidence would have prevented trial, so prejudice is evident. 

Furthermore, counsel could readily and easily have obtained the 

assistance of psychiatric experts pursuant to Florida Rule of 

Criminal Procedure 3.210. A defendant is entitled to expert 

psychiatric assistance when the state makes his mental state 

relevant to guilt/innocence or sentencing. Ake v. Oklahoma, 105 

S.Ct. 1087 (1985). A defendant is entitled to an "adequate 

psychiatric evaluation of his state of mind." Blake v. Kemp, 758 

F.2d 523, 529 (11th Cir. 1985). Counsel must assume 

responsibility for obtaining the assistance of such experts. 

There is a "particularly critical interrelation between 

expert psychiatric assistance and minimally effective 

representation of counsel." United States v. Fessel, 531 F.2d 

1278, 1279 (5th Cir. 1979). "[Wlhen it appears to counsel that 

the accused is mentally ill and that he cannot afford to consult 

a psychiatrist, it is counsel's duty to inform the court of this 

situation and move for a psychiatric examination." Proffitt v. 



U n i t e d  S t a t e s ,  582  F.2d 8 5 4 ,  8 5 9  ( 4 t h  C i r .  1 9 7 9 ) .  C o u n s e l  c a n n o t  

i g n o r e  t h e  r a v a g e s  o f  m e n t a l  d i s e a s e  a s  r e v e a l e d  t h r o u g h  c l i e n t  

c o n t a c t  a n d / o r  i n d e p e n d e n t  i n v e s t i g a t i o n ,  a n d  r e f u s e  t o  h a v e  

a p p r o p r i a t e  e v a l u a t i o n s  c o n d u c t e d  b e c a u s e  t h e  c l i e n t  who s o  

d e s p e r a t e l y  n e e d s  t h e  e v a l u a t i o n  may n o t  w i s h  t o  s u b m i t  t o  i t .  

B r e n n a n  v .  B l a n k e n s h i p ,  472 F.Supp.  1 4 9 ,  1 5 7  (D.C.W.D.Va. 1 9 7 9 ) .  

Such a  p s y c h i a t r i c  e v a l u a t i o n  i s  e s p e c i a l l y  c r i t i c a l  i n  

c a p i t a l  p r o c e e d i n g s ,  a n d  i t  was u n r e a s o n a b l y  n o t  p u r s u e d .  B l a k e ,  

s u p r a .  I n  f a c t ,  w i t h o u t  - any i n v e s t i g a t i o n  a t  a l l ,  d e f e n s e  c o u n s e l  

n e r v i l y  a s s e r t e d  t o  t h e  t r i a l  c o u r t  t h a t  " I  am s a t i s f i e d  a n d  

c e r t i f y  t h a t ,  i n  my o p i n i o n ,  h e  i s  m e n t a l l y  ... c o m p e t e n t . "  (P.C. 

4 3 2 ) .  Any i n v e s t i g a t i o n  a t  a l l  would h a v e  r e v e a l e d  s u b s t a n t i a l  

e v i d e n c e  o f  m e n t a l  i l l n e s s  t o  c o u n t e r  w a i v e r s ,  e s t a b l i s h  

i n c o m p e t e n c e ,  s u p p o r t  i n s a n i t y ,  a n d  m i t i g a t e  p u n i s h m e n t .  

P r e j u d i c e  i s  a p p a r e n t ,  and  t h e  d e n i a l  o f  a n  e v i d e n t i a r y  h e a r i n g  

i s  r e v e r s i b l e  e r r o r .  

3 .  S e n t e n c i n g  

A g l a n c e  a t  Mr. F u t c h ' s  s e n t e n c i n g  p r e s e n t a t i o n  l e a v e s  

n o  d o u b t  t h a t  h e  d i d  n o t h i n g  i n  p r e p a r a t i o n .  E x c u l p a t o r y  

e v i d e n c e  was a b u n d a n t ,  a n d  m e n t a l  m i t i g a t i n g  c i r c u m s t a n c e s  w e r e  

r a m p a n t .  P r e j u d i c e  i s  c r y s t a l  c l e a r :  

I t  s h o u l d  b e  beyond c a v i l  t h a t  a n  a t t o r n e y  
who f a i l s  a l t o g e t h e r  t o  make a n y  p r e p a r a t i o n s  
f o r  t h e  p e n a l t y  p h a s e  o f  a  c a p i t a l  m u r d e r  
t r i a l  d e p r i v e s  h i s  c l i e n t  o f  r e a s o n a b l y  
e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  by a n y  
o b j e c t i v e  s t a n d a r d  o f  r e a s o n a b l e n e s s .  



Blake ,  758 F.  2d a t  533 .  A s  i n  B lake ,  n o  f a v o r a b l e  e v i d e n c e  was 

s o u g h t ,  b u t  some was a v a i l a b l e .  A s i x t h  amendment  v i o l a t i o n  

o c c u r r e d .  

T h i s  m e n t a l  i n c o m p e t e n t  a p p a r e n t l y  was a l l o w e d  t o  c o n t r o l  

t h e  course  o f  c a p i t a l  l i t i g a t i o n  a n d  s ea l  h i s  f a t e .  C o u n s e l  

c a n n o t  f a i l  " t o  p r o p e r l y  a d v i s e  t h e i r  c l i e n t  a s  t o  h i s  l e g a l  

a l t e r n a t i v e s  a n d  t h e n  a l l o w [ ]  t h e m s e l v e s  t o  b e  b l i n d l y  g u i d e d  b y  

[ d e f e n d a n t ' s ]  u n i n f o r m e d  d i r e c t i o n . "  B r e n n a n  v .  B l a n k e n s h i p ,  472  

F .Supp .  1 4 9 ,  1 5 7  (U.S.D.C. W . D . V a .  1 9 7 9 ) .  " [ U ] n c o u n s e l e d  

j a i l h o u s e  b r a v a d o ,  w i t h o u t  more, s h o u l d  n o t  d e p r i v e  a  d e f e n d a n t  

o f  h i s  r i g h t  t o  c o u n s e l ' s  b e t t e r  i n f o r m e d  a d v i s e . "  M a r t i n  v .  

Magg io ,  7 1 1  F .2d  1 2 7 3 ,  1 2 8 0  ( 5 t h  C i r .  1 9 8 3 ) .  The  t r i a l  c o u r t  

e r r e d  b y  d e n y i n g  t h e  r e q u e s t e d  e v i d e n t i a r y  h e a r i n g .  

B. UNREASONABLE OMISSIONS: COUNSEL D I D  NOTHING. 

A s  o u t l i n e d  i n  A r g u m e n t  I ,  a t t o r n e y  S t i n s o n  d i d  n o t h i n g  t o  

a s s i s t  h i s  c l i e n t .  The  o f f e n s e  o c c u r r e d  S e p t e m b e r  1 9 ,  1 9 8 0 .  The  

p u b l i c  d e f e n d e r  ' s  o f f i c e  s p o k e  w i t h  Mr. Agan t h a t  v e r y  n i g h t ,  --- 
a d v i s e d  h i m ,  a n d  was w e l l  a w a r e  o f  h i s  s i t u a t i o n .  The  p u b l i c  

d e f e n d e r ' s  o f f i c e  was n o t  o f f i c i a l l y  a p p o i n t e d  u n t i l  O c t o b e r  6 ,  

1 9 8 0 .  On O c t o b e r  7 ,  1 9 8 0 ,  S t i n s o n  met w i t h  Mr. Agan,  was 

i n f o r m e d  b y  i n v e s t i g a t o r  B a l l  t h a t  Mr. Agan was p r o b a b l y  

i n n o c e n t ,  a n d  c o n c l u d e d  t h a t  " t h e  w h o l e  s c e n e  l e a v e s  a  b a d  t a s t e  

i n  o n e ' s  mouth  i n  t h a t  i t  d o e s  n o t  seem t o  f i t  t o g e t h e r . "  (P.C.  

2 7 ) .  



S t i n s o n  d i d  n o t h i n g  t o  remove t h e  bad t a s t e .  T h r e e  d a y s  

a f t e r  t h e  v i s i t ,  Mr. Agan met  w i t h  i n v e s t i g a t o r s  a n d  a g r e e d  t o  

t e s t i f y  a t  t h e  g r a n d  j u r y .  On O c t o b e r  1 3 ,  1 9 8 0 ,  S t i n s o n  f i l e d  

t h e  Mot ion  t o  Wi thdraw p r e v i o u s l y  d i s c u s s e d ,  P.C. 2 8 ,  a n d  

r e v e a l e d  c o n f i d e n c e s  a n d  s ec r e t s  a b o u t  h i s  c l i e n t s  

" u n c o o p e r a t i v e n e s s . "  On O c t o b e r  1 6 ,  1 9 8 0 ,  Mr. Agan a p p e a r e d  

b e f o r e  t h e  g r a n d  j u r y  a n d  was i n d i c t e d .  S t i n s o n  d i d  - no 

i n v e s t i g a t i o n  o r  p e r s o n  t o  p e r s o n  c o u n s e l i n g  a t  a l l  d u r i n g  t h i s  

t ime, even though no c o u r t  had a l lowed  him t o  withdraw, a n d  h e  --- -- 
was 20 m i n u t e s  f r o m  t h e  p r i s o n .  S t i n s o n  removed t h e  c o n f i d e n c e -  

r e v e a l i n g  m o t i o n  t o  w i t h d r a w  f r o m  t h e  C o u r t  f i l e ,  a n d  s u b s t i t u t e d  

a n o t h e r  m o t i o n  t o  w i t h d r a w  c l a i m i n g  " w o r k l o a d "  p r o b l e m s .  

Between S e p t e m b e r  1 9 ,  1 9 8 0 ,  a n d  O c t o b e r  7 ,  1 9 8 0 ,  t h e  P u b l i c  

D e f e n d e r ' s  o f f i c e  d i d  no  o r  g r o s s l y  i n a d e q u a t e  i n v e s t i g a t i o n  

r e g a r d i n g  Mr. A g a n ' s  c h a r g e  o f  m u r d e r .  T h i s  l a c k  of  

i n v e s t i g a t i o n  was n o t  p r e m i s e d  on  a n y  r e a s o n a b l e  t a c t i c  o r  

s t r a t e g y .  

A f t e r  A t t o r n e y  S t i n s o n  d i s c o v e r e d  t h a t  Mr. Agan h a d  n o t  

f o l l o w e d  h i s  a d v i c e ,  had u n t r u t h f u l l y  i m p l i c a t e d  h i m s e l f  t o  

a u t h o r i t i e s  r e g a r d i n g  a  f i r s t - d e g r e e  c a p i t a l  m u r d e r ,  a n d  i n t e n d e d  

t o  t e s t i f y  b e f o r e  t h e  g r a n d  j u r y ,  A t t o r n e y  S t i n s o n  d i d  no  o r  

g r o s s l y  i n a d e q u a t e  i n v e s t i g a t i o n ,  a n d  d i d  n o t h i n g  o t h e r  t h a n  

c o m p l a i n  t o  Mr. Agan t o  p r o t e c t  h i s  r i g h t s .  A t  no time d i d  Mr. --- 
S t i n s o n  r e q u e s t  a  p s y c h i a t r i c  o r  p s y c h o l o g i c a l  e v a l u a t i o n  o f  Mr. 

Agan t o  d e t e r m i n e  c o m p e t e n c y  o r  s a n i t y ,  e v e n  a f t e r  Mr. Agan 



p r e s e n t e d  i n c r e d i b l e  a n d  i n f l a m m a t o r y  t e s t i m o n y  t o  t h e  g r a n d  j u r y .  

Mr. S t i n s o n  had  n o  r e a s o n a b l e  t r i a l  s t r a t e g y  f o r  a l l o w i n g  

D e f e n d a n t  t o  p r o c e e d  u n p r o t e c t e d  i n  t h i s  manner .  

A r e a s o n a b l y  c o m p e t e n t  a t t o r n e y  would  seek t h e  a s s i s t a n c e  of  

e x p e r t  p s y c h i a t r i s t s  a n d  p s y c h o l o g i s t s  when c o n f r o n t e d  by a  

c l i e n t  who p r o c e e d e d  i n  t h e  b i z a r r e  manner f o l l o w e d  by Mr. Agan. 

Mr. S t i n s o n  a t t e m p t e d  t o  c h a n g e  Mr. A g a n ' s  c o n d u c t ,  a n d ,  f a i l i n g  

t h a t ,  s i m p l y  w i t h d r e w .  F l o r i d a  R u l e  o f  C r i m i n a l  P r o c e d u r e  3 . 2 1 0  

s p e c i f i c a l l y  p r o v i d e s  f o r  a  c o m p e t e n c y  d e t e r m i n a t i o n ,  upon Mot ion  

o f  t h e  C o u r t  o r  c o u n s e l ,  b u t  none  was r e q u e s t e d .  

A s  of  O c t o b e r  20,  1 9 8 0 ,  Mack F u t c h  r e p r e s e n t e d  Mr. Agan. A s  

i n d i c a t e d  by h i s  f e e  r e q u e s t ,  Mr. F u t c h  s p e n t  1 5 . 2 5  h o u r s  w o r k i n g  

on Mr. A g a n ' s  c a s e  b e t w e e n  O c t o b e r  20,  1 9 8 0 ,  when h e  was 

a p p o i n t e d ,  a n d  November 24 ,  1 9 8 0 ,  3 5  d a y s  l a t e r ,  t h e  d a t e  of  

a r r a i g n m e n t ,  p l e a  a n d  s e n t e n c i n g .  - See E x h i b i t  1 6  t o  3 . 8 5 0  

m o t i o n ,  P .  C .  498.  Mr. F u t c h ' s  p r e p a r a t i o n s  i n c l u d e d  - no l e g a l  

r e s e a r c h ,  a n d  - no independen t  i n v e s t i g a t i o n  o f  f a c t s .  H e  f i l e d  

one  two p a r a g r a p h  r e q u e s t  f o r  d i s c o v e r y ,  s e v e n  d a y s  b e f o r e  

a r r a i g n m e n t  o f  p l e a ,  a n d  n o  o t h e r  p r e - t r i a l  p l e a d i n g s .  

The d a y  a f t e r  h e  was a p p o i n t e d ,  Mr. F u t c h  s t a t e d  h e  s p e n t  

1 . 5  h o u r s  s p e a k i n g  w i t h  t h e  S t a t e  A t t o r n e y  a n d  i n v e s t i g a t o r ,  

b e f o r e  s p e a k i n g  w i t h  h i s  c l i e n t .  H e  t h e n  s p e n t  1 . 5  h o u r s  

r e v i e w i n g  D e f e n d a n t ' s  " i n m a t e  j acke t . "  Two d a y s  l a t e r ,  h e  wen t  

t o  F .S .P.  a n d  s p o k e  w i t h  I n s p e c t o r  P e t e  T u r n e r ,  b u t  d i d  n o t  

s p e a k  w i t h  h i s  c l i e n t .  One w e e k  a f t e r  b e i n g  a p p o i n t e d  a s  Mr. 



A g a n ' s  c o u n s e l ,  Mr. F u t c h  met w i t h  h im.  Mr. F u t c h  d i d  n o  work on 

Mr. A g a n ' s  f i r s t - d e g r e e  c a p i t a l  c a s e  f o r  t h e  n e x t  t w e n t y  ( 2 0 )  

d a y s .  Then,  6 d a y s  b e f o r e  t r i a l ,  h e  s p o k e  w i t h  Mr. Agan a g a i n .  

Four  d a y s  b e f o r e  p l e a  a n d  s e n t e n c i n g ,  h e  a g a i n  s p o k e  w i t h  Mr. 

Agan. The d a y  a f t e r  t h e  d e a t h  s e n t e n c e  was i m p o s e d ,  Mr. F u t c h ,  

i n d i c a t i n g  " D e f e n d a n t  n o  l o n g e r  r e q u i r e [ s l  t h e  s e r v i c e s  of  

Movant ,"  f i l e d  h i s  f e e  r e q u e s t .  

Mr. F u t c h  d i d  n o t  s p e a k  w i t h  Mr. S t i n s o n  i n  p r e p a r a t i o n  f o r  

Mr. A g a n ' s  t r i a l ,  p l e a ,  o r  s e n t e n c i n g ,  e v e n  t h o u g h  Mr. S t i n s o n  

had  c r u c i a l  i n f o r m a t i o n  r e g a r d i n g  Mr. A g a n ' s  a b n o r m a l  b e h a v i o r ,  

a n d  r e g a r d i n g  S e r g e a n t  B a l l ' s  i n f o r m a t i o n  t h a t  D e f e n d a n t  was  

i n n o c e n t .  On November 7 ,  1 9 8 0 ,  A s s i s t a n t  S t a t e  A t t o r n e y  Thomas 

M .  E l w e l l  r e q u e s t e d  s u b p o e n a s  f o r  1 5  w i t n e s s e s ,  B a l l  i n c l u d e d .  

Mr. F u t c h  s p o k e  w i t h  o n l y  o n e  o f  t h e s e  w i t n e s s e s ,  L .  E .  T u r n e r ,  

b e f o r e  t r i a l .  

Mr. F u t c h  f i l l e d  i n  t h e  b l a n k s  o f  a  f o r m  P e t i t i o n  t o  E n t e r  

P l e a  o f  G u i l t y  o r  Nolo  C o n t e n d e r e  on November 2 1 ,  1 9 8 0 ,  a n d  Mr. 

Agan s i g n e d  i t .  T h i s  document  c o n f i r m e d  t h e  f o l l o w i n g  i n n o c u o u s  

s t a t e m e n t :  " I  ( d e f e n d a n t )  h a v e  b e e n  c o n v i c t e d  o f  o n e  o r  more 

f e l o n i e s  i n  t h e  p a s t  a s  f o l l o w s :  S e e  FBI R e c o r d . "  W h i l e  Mr. 

Agan d i d  n o t  know a n d  was n o t  t o l d ,  t h i s  " a d m i s s i o n "  l e d  t o  t h e  

f i n d i n g  o f  two a g g r a v a t i n g  c i r c u m s t a n c e s  a t  s e n t e n c i n g .  - See 

Argument 111, i n f r a .  

Mr. F u t c h  a l s o  p r e p a r e d  a n d  s i g n e d  a  C e r t i f i c a t e  o f  C o u n s e l  

on November 20 ,  1 9 8 0 ,  a l s o  a  f i l l - i n - t h e - b l a n k  f o r m ,  and a t  p l e a ,  



struck from the form that Mr. Agan's actions in pleading guilty 

were consistent with his advice. Mr. Futch joined in the 

Defendant's Waiver of Jury's Rendition of Advisory Sentence. - See 

Exhibit 20 to 3.850 motion, P.C. 505. 

Mr. Futch made no attempt to obtain a psychiatric or 

psychological examination of Mr. Agan. This was not a reasonably 

competent tactic or strategy. He made no attempt to investigate 

the law, and his independent factual investigation was patently 

inadequate. As a result, at sentencing, Mr. Futch conceded his 

inadequate representation, by saying that there was - no 

exculpatory evidence (in fact there were four other suspects). 

Mr. Agan specifically pled, without denial by the state, 

that Mr. Futch's actions were consistent with his regular 

unprofessional actions at and around the time of this plea. 

Expert opinions were proffered, and Mr. Agan offered to prove 

that "Futch's virtually habitual failure to conduct even the most 

minimal investigation, to interview witnesses, to communicate 

with his client, and in general to prepare a defense illustrates 

a pattern of practice that clearly has no basis in anything other 

than counsel's incompetence." (P.C. 519). Mr. Futch had a 

particular inexpertise in capital cases, P.C. 528-534, and an 

expert's appraisal of Mr. Futch's "performance" in this specific 

case was damning: "Mr. Futch was woefully inadequate in his 

representation of Agan." (P.C. 525). 



C. THE T R I A L  COURT IMPROPERLY D E N I E D  THE CLAIMS OF I N E F F E C T I V E  
ASSISTANCE OF COUNSEL WITHOUT C O N D U C T I N G  AN E V I D E N T I A R Y  
H E A R I N G .  

An e v i d e n t i a r y  h e a r i n g  i s  r e q u i r e d ,  a n d  was r e q u e s t e d .  The 

c o u r t  be low made - no f i n d i n g  a t  a l l  w i t h  r e s p e c t  t o  t h e  f i r s t  

p r o n g  o f  W a s h i n g t o n :  u n r e a s o n a b l e  a t t o r n e y  o m i s s i o n s .  I t  s i m p l y  

was n o t  m e n t i o n e d .  I n  f a c t ,  t h e  c o u r t  never  s t a t e d  t h a t  c o u n s e l  

was e f f e c t i v e .  The e n t i r e  o r d e r  i s  g e a r e d  t o w a r d  d e n y i n g  t h e  - 
i n c o m p e t e n c y  c l a i m ,  and  o n l y  o n c e  d i d  t h e  c o u r t  r e f e r  e v e n  

o b l i q u e l y  t o  i n e f f e c t i v e n e s s :  t h e  C o u r t  s i m p l y  s a y s  t h a t  none  o f  

t h e  p r o f f e r e d  e v i d e n c e  would  h a v e  c h a n g e d  t h e  s e n t e n c e  imposed .  

T h i s  f i n d i n g  i s  - n o t  a  f i n d i n g  on t h e  many c l a i m s  o f  

i n e f f e c t i v e n e s s  p r e s e n t e d  i n  t h e  m o t i o n ,  a n d  w h o l l y  i n a d e q u a t e l y  

r e s o l v e s  t h e  s i x t h ,  e i g h t h  a n d  f o u r t e e n t h  amendment c l a i m s .  

The one  p r e j u d i c e  q u e s t i o n  t h e  c o u r t  d i d  a d d r e s s  s h e d s  much 

l i g h t  on a  c l a i m  r a i s e d  on  d i r e c t  a p p e a l .  The s e n t e n c i n g  o r d e r  

i n  t h i s  c a s e  r e c i t e d  t h a t  t h e  c o u r t  l o o k e d  o n l y  t o  " s t a t u t o r y  

m i t i g a t i n g  f a c t o r s "  t o  b a l a n c e  a g a i n s t  a g g r a v a t i o n .  P.C. 621 .  

A p p e l l a n t  c o u n s e l  c l a i m e d  t h a t  t h i s  r e s t r i c t i o n  on  c o n s i d e r a t i o n  

o f  m i t i g a t i n g  c i r c u m s t a n c e s  v i o l a t e d  t h e  e i g h t h  a n d  f o u r t e e n t h  

amendments .  - See i n i t i a l  b r i e f  o f  A p p e l l a n t ,  Agan v .  S t a t e ,  No. 

6 0 , 4 7 6 ,  p . 1 5 .  T h i s  C o u r t  h e l d  o t h e r w i s e .  Agan v .  S t a t e ,  445 

So.  2d 3 2 6 ,  329 ( F l a .  1 9 8 3 ) .  The c o u r t ' s  a c t i o n  on t h e  R u l e  3 .850 

m o t i o n  b e l i e s  t h i s  C o u r t ' s  i n t e r p r e t a t i o n  o f  t h e  t r i a l  c o u r t ' s  

s e n t e n c i n g  a c t i o n s ,  a n d  c o n s i d e r a t i o n  o f  n o n s t a t u t o r y  m i t i g a t i n g  

c i r c u m s t a n c e s .  



The t r i a l  c o u r t ,  w i t h  a l l  t h e  new n o n - s t a t u t o r y  e v i d e n c e  

b e f o r e  i t  i n  p o s t - c o n v i c t i o n ,  s a i d  i n  p o s t - c o n v i c t i o n  s i m p l y  t h a t  

i t  would h a v e  mad n o  d i f f e r e n c e .  (P.C.  7 5 3 ,  7 5 4 ) .  The t r i a l  

c o u r t  h a s  shown a  t o t a l  i n d i f f e r e n c e ,  i n d e e d  h o s t i l i t y ,  t o w a r d  

n o n - s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s ,  a  p o s i t i o n  which  v i o l a t e s  

t h e  e i g h t h  a n d  f o u r t e e n t h  amendments .  H a r v a r d  v .  S t a t e ,  - 

So.  2d ( 1 9 8 5 ) .  - 
The c o u r t ' s  f a i l u r e  t o  make a n y  f i n d i n g s  a t  a l l  on  v i r t u a l l y  a l l  

t h e  i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  c l a i m s  i s  r e v e r s i b l e  e r r o r .  

The r e f u s a l  t o  c o n d u c t  a n  e v i d e n t i a r y  h e a r i n g  was i n  c o n f l i c t  

w i t h  t h i s  C o u r t ' s  a x i o m a t i c  t e a c h i n g s .  O ' C a l l a g h a n .  R e v e r s a l  i s  

p r o p e r .  



ARGUMENT I11 

THE GUILT DETERMINATION AND "SENTENCING 
HEARING" WERE ILLEGALLY AND UNCONSTITU- 
TIONALLY CONDUCTED, A N D  THE USE OF 
MR. AGANIS UNINFORMED STATEMENTS AGAINST H I M  
AT PLEA A N D  SENTENCING VIOLATED HIS FIFTH, 
SIXTH, EIGHTH, AND FOURTEENTH AMENDMENT 
RIGHTS. 

The  p l e a  a n d  c a p i t a l  s e n t e n c i n g  h e a r i n g  c o n d u c t e d  i n  1 9 8 0  

b o r e  n o  r e s e m b l a n c e  t o  t h a t  k i n d  o f  p r o c e e d i n g  c o n t e m p l a t e d  by  

t h e  l e g i s l a t u r e ,  a n d  r e s u l t e d  i n  t h e  u n r e l i a b i l i t y  i n  s e n t e n c i n g  

condemned  b y  t h e  e i g h t h  a n d  f o u r t e e n t h  a m e n d m e n t s .  I n  f a c t ,  i t  

was n o t  a h e a r i n g  a t  a l l ,  b u t  s i m p l y  a r g u m e n t  o f  c o u n s e l .  No o n e  

i n f o r m e d  Mr. Agan a b o u t  w h a t  a c a p i t a l  s e n t e n c i n g  p r o c e e d i n g  was, 

or i n q u i r e d  a b o u t  w h e t h e r  h e  knew w h a t  a n  a g g r a v a t i n g  o r  a 

m i t i g a t i n g  c i r c u m s t a n c e  was. The  " e v i d e n c e "  a t  t h e  " h e a r i n g "  was 

n o t h i n g  more  t h a n  Mr. A g a n l s  s t a t e m e n t s  a n d  d e  f a c t o  

s t i p u l a t i o n s .  The  e n t i r e  p r o c e d u r e  was i l l e g a l ,  a n d  t r i a l  

c o u n s e l  was i n e f f e c t i v e  f o r  s i t t i n g  b y .  The  R u l e  3 . 8 5 0  

c o u r t  d i d  n o t  r u l e  o n  t h o s e  c l a i m s .  

A .  THE GUILT DETERMINATION AND "SENTENCING HEARING" WAS NOT 
A LEGITIMATE PROCEEDING OR HEARING AT ALL, BUT AN 
UNDISCIPLINED EXERCISE I N  ATTORNEY MUSINGS AND RURMINATIONS, 
WITHOUT THE INTRODUCTION OF A N Y  EVIDENCE. 

Mr. Agan was c o n v i c t e d  and s e n t e n c e d  t o  d e a t h  o n  t h e  b a s i s  - -- 
o f  n o t h i n g  b u t  s t i p u l a t e d  f a c t s .  T h e r e  was - no i n q u i r y  o f  Mr. 

Agan b y  t h e  C o u r t ,  t h e  S t a t e ,  or c o u n s e l ,  c o n c e r n i n g  w h e t h e r  h e  

a g r e e d  t o  s t i p u l a t e d  t e s t i m o n y ,  u n d e r s t o o d  w h a t  a s t i p u l a t i o n  



was,  o r  knew t h e  e f f e c t  i t  would  h a v e .  

For  i n s t a n c e ,  Mr. Agan,  i n  a  p l e a d i n g  e n t i t l e d  " P e t i t i o n  t o  

E n t e r  P l e a  o f  G u i l t y , "  s i g n e d  h i s  name a c k n o w l e d g i n g  "I  h a v e ( x )  

h a v e  n o t (  ) b e e n  c o n v i c t e d  o f  o n e  o r  more f e l o n i e s  i n  t h e  p a s t  a s  

f o l l o w s :  S e e  F B I  R e c o r d . "  I n  c o u r t ,  t h e  f o l l o w i n g  o c c u r r e d ,  

w h i l e  t h e  t r i a l  c o u r t  was t r y i n g  t o  d e t e r m i n e  w h e t h e r  D e f e n d a n t  

was k n o w i n g l y  a n d  v o l u n t a r i l y  w a i v i n g  j u r y  t r i a l :  

THE COURT: I t  s a y s  f u r t h e r  t h a t  you 
h a v e  b e e n  c o n v i c t e d  o f  one  o r  more f e l o n i e s  
i n  t h e  p a s t ,  see F B I  r e c o r d .  T h e r e  i s  no  
r e c o r d  a t t a c h e d .  

Mr. E l w e l l ,  h a v e  you t h a t  r e c o r d ?  

MR. ELWELL: Your h o n o r ,  I do .  I c a n  
a n n o u n c e  t o  t h e  C o u r t  t h a t  t h e  p r e s e n t  
s e n t e n c e  t h a t  t h e  d e f e n d a n t  i s  now s e r v i n g  a t  
F l o r i d a  S t a t e  P r i s o n  i s  a  s e n t e n c e  f o r  murder  
i n  t h e  f i r s t  d e g r e e ,  a  m a n d a t o r y  25 y e a r  
s e n t e n c e .  

I c a n  p r o v i d e  t h e  C o u r t  a t  t h i s  t ime, 
a n d  w i l l  s o  p r o v i d e ,  a  c o p y  o f  t h e  F B I  Rap 
S h e e t  t h a t  i s  r e f e r r e d  t o .  

THE COURT: I am r e f e r r i n g  t o  a n  F B I  
r e c o r d  b e a r i n g  t h e  d a t e  o f  1 1 / 4 / 7 4  732EMS, 
which  i s  some f o u r  p a g e s  l o n g ,  which  I w i l l  
mark i n  t h e  f i l e  a s  E x h i b i t  "A"  which  w i l l  b e  
a p p e n d e d  t o  t h e  p l e a  f o r m ;  t h a t  i n d i c a t e s  
t h a t  you a r e  p r e s e n t l y  s e r v i n g  a  s e n t e n c e  f o r  
f i r s t  d e g r e e  m u r d e r .  

THE DEFENDANT: Yes, s i r .  

THE COURT: Mr. Agan, I am g o i n g  t o  h a n d  
you t h e s e  f o u r  p a g e s .  P l e a s e  l o o k  o v e r  them 
and  t e l l  me w h e t h e r  t h a t  r e c o r d  i s  y o u r  
r e c o r d .  

THE DEFENDANT:  Y e s ,  s i r ,  t h a t  i s  mine .  
I h a v e  a l r e a d y  saw i t .  

THE COURT: You h a v e  s e e n  i t ?  



THE D E F E N D A N T :  Y e s ,  s i r .  

MR. FUTCH: H e  was f u r n i s h e d  a  c o p y  o f  
t h a t  F r i d a y ,  Your Honor .  

THE COURT: So  t h a t  I may be  s u r e  t h a t  I 
u n d e r s t a n d ,  you h a v e  b e e n  f u r n i s h e d  a  c o p y  o f  
F B I  R e c o r d  No. 4735417,  which  i s  t h e  o n e  j u s t  
h a n d e d  t o  you.  

THE D E F E N D A N T :  Y e s ,  s i r .  

THE COURT: And i t  i s  o f  y o u r  r e c o r d ?  

THE D E F E N D A N T :  Y e s ,  s i r .  

Mr. Agan was n o t  i n f o r m e d  by a n y o n e  wha t  s i g n i f i c a n c e  h i s  r e c o r d  

h a d ,  was n o t  a s k e d  t o  s t i p u l a t e  t h e  r a p  s h e e t ,  a n d  was n o t  

i n f o r m e d  t h a t  i t  was  t h e  s t a t e ' s  r e s p o n s i b i l i t y  t o  p r o v e  h i s  

r e c o r d ,  i f  r e l e v a n t ,  beyond  a  r e s o n a b l e  d o u b t .  The F B I  " r a p  

s h e e t "  was n o t  a  c e r t i f i e d  c o u r t  d o c u m e n t ,  which  i s  l e g a l l y  

n e c e s s a r y  f o r  p r o o f  o f  a  r e l e v a n t  c o n v i c t i o n  u n d e r  t h e  c a p i t a l  

s e n t e n c i n g  scheme.  See P r o v e n c e  v .  S t a t e ,  337 So .  2d 783  ( F l a .  - 
1 9 7 6 ) .  

The S t a t e  A t t o r n e y  was a s k e d  by t h e  C o u r t :  "what  i s  t h e  

f a c t u a l  b a s i s  o f  t h e  p l e a "  ( T r .  1 4 ) .  The S t a t e  A t t o r n e y  t h e n  

s p o k e  a t  w i l l  a b o u t  h i s  o p i n i o n  of  w h a t  w i t n e s s e s  would  s a y .  

Mr. Agan was n o t  a s k e d  i f  t h i s  p r o c e d u r e  was a c c e p t a b l e ,  o r  t o l d  

i t s  e f f e c t - - h e  was o n l y  a s k e d  i f  t h e  s t a t e m e n t s  were  t r u e ,  

w i t h o u t  a n y  w a r n i n g  t h a t  t h e  s t i p u l a t i o n  was r e l e v a n t  t o  

s t a t u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e s .  

Mr. Agan was never i n f o r m e d  p r e - t r i a l  o r  a t  t r i a l  t h a t  h i s  

s t a t e m e n t s  i n  a n d  o u t  o f  c o u r t  c o u l d  b e  u s e d  a g a i n s t  h im a t  a  



s e n t e n c i n g  h e a r i n g .  H e  h a d  no  i d e a ,  a n d  was n o t  i n f o r m e d  e v e n  

wha t  a  s t a t u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e  o r  a  m i t i g a t i n g  

c i r c u m s t a n c e  was.  

A f t e r  t h e  p l e a  was a c c e p t e d ,  t h e  s e n t e n c i n g  h e a r i n g  b e g a n ,  

b u t  i t  i s  n o t  c l e a r  e x a c t l y  when. Under F l o r i d a ' s  c a p i t a l  

s e n t e n c i n g  scheme,  upon a  c o n v i c t i o n  o f  f i r s t  d e g r e e  m u r d e r ,  a  

s e n t e n c i n g  h e a r i n g  i s  c o n d u c t e d  a t  which  ev idence  i s  i n t r o d u c e d  

w i t h  r e g a r d  t o  s t a t u t o r y  a g g r a v a t i n g  a n d  s t a t u t o r y  a n d  non- 

s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s .  The s t a t e  m u s t  p r o v e  t h e  

a g g r a v a t i n g  c i r c u m s t a n c e s  beyond a  r e a s o n a b l e  d o u b t .  

Mr. A g a n ' s  s e n t e n c i n g  h e a r i n g  p r o c e e d e d  i n  t h e  f o l l o w i n g  

p i e c e m e a l  f a s h i o n :  

a . )  H e  was a s k e d  i f  h e  w a n t e d  a  p r e s e n t e n c e  i n v e s t i g a t i o n ,  

a n d  h e  s a i d  no ;  

b . )  H e  was a s k e d  i f  h e  w i s h e d  t o  w a i v e  a n  a d v i s o r y  j u r y  

r e c o m m e n d a t i o n  on s e n t e n c e :  

THE COURT: Mr. Agan,  you u n d e r s t a n d  t h a t ,  
u n d e r  t h e  l a w ,  you a r e  e n t i t l e d  n o t  o n l y  t o  a  
j u r y  t o  t r y  you a s  t o  w h e t h e r  you a r e  g u i l t y  
-- 

THE D E F E N D A N T :  Yes, s i r .  

THE COURT: -- b u t  a l s o  a  j u r y  t o  recommend 
w h e t h e r  you s h o u l d  r e c e i v e  d e a t h  o r  l i f e ?  

THE D E F E N D A N T :  Yes, s i r .  

THE COURT: By s i g n i n g  t h a t  w a i v e r ,  you a r e  
w a i v i n g  y o u r  r i g h t  t o  a  j u r y  t o  recommend t h e  
s e n t e n c e .  

THE D E F E N D A N T :  Yes, s i r .  



THE COURT: Did  you  d o  t h a t  k n o w i n g l y  a n d  
v o l u n t a r i l y ?  

THE DEFENDANT: Yes, s i r .  

T h i s  was t h e  t o t a l  i n q u i r y  o n  j u r y  r e c o m m e n d a t i o n .  Mr. Agan was 

n o t  i n f o r m e d  t h a t  a  j u r y  r e c o m m e n d a t i o n  i s  e n t i t l e d  t o  g r e a t  

w e i g h t  u n d e r  F l o r i d a  l a w ,  and  h e  had  n o  n o t i o n  of  w h a t  h e  was 

w a i v i n g .  T e d d e r  v .  S t a t e ,  322  So.  2d 908 ( F l a .  1 9 7 5 ) .  

c . )  The s t a t e  had  i n d i c a t e d  i t  h a d  a  comment t o  make o n  

m i t i g a t i o n ,  a n d  a f t e r  t h e  j u r y - " w a i v e r , "  t h e  C o u r t  a s k e d  t h e  

s t a t e  a b o u t  t h e  " m i t i g a t i n g . "  The s t a t e  t h e n  s a i d ,  w i t h o u t  

i n t r o d u c i n g  e v i d e n c e ,  t h a t  Mr. Agan c o u l d  n o t  i d e n t i f y  t h e  m u r d e r  

weapon.  A p p a r e n t l y  a t  t h i s  p o i n t  t h e  s e n t e n c i n g  p r o c e e d i n g  

r e q u i r e d  by s t a t u t e  h a d  b e g u n .  

d . )  D e f e n s e  c o u n s e l  was t h e n  a s k e d  w h e t h e r  h e  h a d  a n y  

e x c u l p a t o r y  i n f o r m a t i o n  t o  p r o v i d e ,  a n d  c o u n s e l  r e s p o n d e d  t h a t  h e  

had  none .  

e . )  T h e r e u p o n ,  d e f e n s e  c o u n s e l  i n q u i r e d  "Is i t  t h e  C o u r t ' s  

i n t e n t i o n  t o  i m p o s e  s e n t e n c e  a t  t h i s  t ime ,"  a n d  t h e  C o u r t  

r e s p o n d e d ,  " U n l e s s  t h e r e  i s  a  m o t i o n  t o  c o n t i n u e ,  y e s  s i r . "  

f . )  D e f e n s e  c o u n s e l  t h e n  b e g a n  a  c l o s i n g  a r g u m e n t  r e g a r d i n g  

w h e t h e r  t h e  k i l l i n g  was h e i n o u s  o r  c r u e l .  

(3.1 The s t a t e  t o l d  t h e  C o u r t  t h a t  i t  h a d  f i f t e e n  m i n u t e s  o f  

a r g u m e n t  t o  make,  i f  t h e  C o u r t  i n t e n d e d  t o  i m p o s e  s e n t e n c e .  The 

C o u r t  r e s p o n d e d :  " I  d o  n o t  w i s h  t o  r u s h  t o  judgment  b u t  I am 

p r e p a r e d  t o  d i s p o s e  o f  t h i s  c a s e  now." 



h . )  The s t a t e  r e s p o n d e d  i t  would  " b e  p r e p a r e d  t o  p r e s e n t  

t h o s e  t h i n g s  i n  a g g r a v a t i o n  a t  t h e  p r e s e n t  t i m e . "  

i . )  S t a t e m e n t s  by t h e  p r o s e c u t o r ,  n o t  ev idence ,  w e r e  t h e n  

p r e s e n t e d ,  a s  t h e  p r o s e c u t o r  a r g u e d  t h a t  t h i n g s  - had b e e n  p r o v e d ,  

r a t h e r  t h a n  t r y i n g  t o  p r o v e  them. The o n l y  " p r o o f "  was t h e  p l e a  

s t i p u l a t i o n .  

j . )  The p r o s e c u t o r  r e a d  e x t e n s i v e l y  f r o m  t h e  g r a n d  j u r y  

t e s t i m o n y ,  a s  i f  t h a t  t r a n s c r i p t  was " i n  e v i d e n c e , "  a l t h o u g h  i t  

n e v e r  was i n t r o d u c e d  a s  e v i d e n c e  i n  t h e  c a s e .  The C o u r t  m e r e l y  

s t a t e d  t h a t  t h e  t r a n s c r i p t  " w i l l  be  a n d  i s  a  p a r t  o f  t h e  C o u r t  

r e c o r d , "  ( T r .  23) n o t  t h a t  i t  was " e v i d e n c e 1 '  i n  t h e  c a s e .  

k.) The s t a t e  h a d  a c t u a l l y  u n d e r l i n e d  s e l e c t e d  p a g e s  f r o m  

t h e  g r a n d  j u r y  t e s t i m o n y ,  a n d  p r e s e n t e d  o n l y  t h o s e  u n d e r l i n e d  -- 
p o r t i o n s  t o  t h e  C o u r t  a t  s e n t e n c i n g ,  t h e r e b y  a l t e r i n g  t h e  

t r a n s c r i p t  a n d  r e m o v i n g  c o n t e x t ,  on  a  document  which  s h o u l d  h a v e  

b e e n  a f f o r d e d  no  e v i d e n t i a r y  v a l u e  a b  i n i t i o .  

1.) The s t a t e  a r g u e d ,  w i t h o u t  e v e r  p r o v i n g ,  and  w i t h o u t  

i n t r o d u c i n g  - any e v i d e n c e ,  t h a t  D e f e n d a n t  had  b e e n  p r e v i o u s l y  

c o n v i c t e d  f o r  v i o l e n t  f e l o n i e s .  

m . )  W i t h o u t  Mr. Agan e v e r  b e i n g  a s k e d  a b o u t  s t i p u l a t e d  

e v i d e n c e ,  and  w i t h o u t  D e f e n d a n t  e v e r  b e i n g  t o l d  t h a t  s t i p u l a t e d  

e v i d e n c e  would c a u s e  t h e  d e a t h  s e n t e n c e  t o  be  i m p o s e d ,  t h e  S t a t e  

A t t o r n e y  u s e d  t h e  p r e v i o u s l y  m e n t i o n e d  " r a p  s h e e t "  t o  " p r o v e "  

s t a t u t o r y  a g g r a v a t i o n :  

[ W l h e t h e r  o r  n o t  t h e  d e f e n d a n t  was p r e s e n t l y  
s e r v i n g  a n y  s e n t e n c e  u n d e r  a  c a p i t a l  f e l o n y .  



The r e c o r d  would r e f l e c t  t h a t  t h i s  d e f e n d a n t  
i s  now s e r v i n g  t h e  c r i m e  of g u i l t y  o r ,  
r a t h e r ,  f o r  t h e  c r i m e  of murder i n  t h e  f i r s t  
d e g r e e ,  h a v i n g  k i l l e d  a n o t h e r  i n d i v i d u a l  by 
s h o o t i n g  him and i s  now s e r v i n g  a  l a w f u l  
judgment and s e n t e n c e  f o r  t h a t .  So,  t h e  
f i r s t  a g g r a v a t i n g  c r i t e r i a  of 921.141 is :  

Does t h i s  d e f e n d a n t  had t o  s e r v e  f o r  a  
p r i o r  c a p i t a l  f e l o n y :  

The answer  i s  y e s ,  he  h a s .  
The second  one would be whether  o r  n o t  

t h e  d e f e n d a n t  h a s  a  c r i m i n a l  r e c o r d ,  which 
would be s u p p o r t i v e  f o r  c r i m e s  of v i o l e n c e .  

I would r e f l e c t  t h e  C o u r t  t o  t h e  F B I  Rap 
S h e e t ,  t h a t  was p r o v i d e d ,  f o r  answer t o  any  
of t h o s e  p a r t i c u l a r  f a c t o r s .  

So t h a t  F a c t o r  5 ( a )  t h a t  t h e  c a p i t a l  
f e l o n y  was commit ted by a  p e r s o n  
under  s e n t e n c e  of impr i sonmen t ,  t h a t  h a s  been  
e s t a b l i s h e d .  

The second  f a c t o r ,  Your Honor, t h a t  t h e  
d e f e n d a n t  was p r e v i o u s l y  c o n v i c t e d  of a n o t h e r  
c a p i t a l  f e l o n y  o r  f e l o n y  i n v o l v i n g  t h e  u s e  o r  
t h r e a t  of v i o l e n c e  t o  t h e  p e r s o n  h a s  a l s o  
been e s t a b l i s h e d .  

The f a c t u a l  b a s i s  f o r  t h a t  o f f e n s e  would 
be t h a t  t h i s  d e f e n d a n t ,  James Agan, i n  
H i l l s b o r o u g h  County had been  employed a s ,  I 
b e l i e v e ,  a  Wackenhut S e c u r i t y  g u a r d  o r  a  
g u a r d  of s i m i l a r  s e c u r i t y  company; 

Tha t  t h e r e  was a n  i n d i v i d u a l  t h a t  he  
s h o t  and t h a t  t h a t  i n d i v i d u a l  t h e n  d i e d ;  

Tha t  Mr. Agan, i m m e d i a t e l y  a f t e r  t h e  
s h o o t i n g  of t h e  i n d i v i d u a l ,  a s  he  h a s  somehow 
r e f l e c t e d  i n  h i s  s t a t e m e n t  a l r e a d y  t o  t h e  
C o u r t ,  c a l l e d  t h e  p o l i c e  and  t h e n  e n t e r e d  a  
p l e a  of g u i l t y  t o  t h a t  c h a r g e .  H e  d i d  n o t  
r e c e i v e  t h e  d e a t h  s e n t e n c e  i n  t h a t  p a r t i c u l a r  
c a s e  b u t  h e  r e c e i v e d  a  s e n t e n c e  of l i f e  
impr i sonmen t ,  s e r v i n g  a  mandatory  25 y e a r s . "  

n . )  Mr. Agan was n o t  i n fo rmed  t h a t  h e  was c o n c e d i n g  

a g g r a v a t i n g  c i r c u m s t a n c e s ,  he  neve r  a g r e e d  t o  s t i p u l a t e  f a c t s  i n  

a g g r a v a t i o n ,  and h e  c e r t a i n l y  never  was a s k e d  i f  i t  was 

a c c e p t a b l e  f o r  t h e  S t a t e  t o  s t a t e  t h e  f a c t s  of a n  e a r l i e r  c r i m e .  



0 . )  The " s t i p u l a t i o n "  was i n  f a c t  f a c t u a l l y  f a l s e :  

d e f e n d a n t  - d id  r e c e i v e  t h e  d e a t h  p e n a l t y  on t h e  1974 c o n v i c t i o n - -  

i t  was l a t e r  v a c a t e d .  

P O )  The S t a t e ' s  r e f e r r a l  t o  "med ica l  e v i d e n c e "  d e m o n s t r a t e s  

t h e  h e i n o u s n e s s  of t h e  o f f e n s e ,  b u t  never  i n t r o d u c e d  i t .  The 

S t a t e  s a i d  t h e r e  was a  s i g n i f i c a n t  amount of b l o o d  and b l o o d  

l o s s ,  and a r g u e d  a b o u t  t h e  a p p e a r a n c e  of t h e  c r i m e  s c e n e ,  w i t h o u t  

p r o d u c i n g  any  e v i d e n c e .  The S t a t e  a r g u e d  t h a t  i n c i d e n t  s e p a r a t e  

f rom p r i s o n  proved  t h e  c o l d  and c a l c u l a t e d  manner of t h e  k i l l i n g ,  

w i t h o u t  p r o d u c i n g  t h e  r e p o r t s  o r  w i t n e s s e s .  The S t a t e  i n fo rmed  

t h e  c o u r t  t h a t  i n s t i t u t i o n a l  p e o p l e  d i d  n o t  know who t h e  o t h e r  

p e r s o n  was who Mr. Agan s a i d  h e  wanted t o  k i l l ,  and t h e y  were 

c o n c e r n e d .  No e v i d e n c e  of t h i s  was p r e s e n t e d .  The S t a t e  

conc luded  t h e  n o n e v i d e n c i n g  r a m b l i n g s  w i t h  r a m b l i n g s  and 

o p i n i o n s  a b o u t  Mr. A g a n ' s  d e s i r e  t o  k i l l  a g a i n .  

9.) Mr. Agan was neve r  warned p r e - t r i a l  t h a t  h i s  s t a t e m e n t s  

would be u s e d  t o  p r o v e  a g g r a v a t i n g  c i r c u m s t a n c e s .  The p r o s e c u t o r  

a t  t r i a l  i n t r o d u c e d  d e f e n d a n t ' s  g r a n d  j u r y  t e s t i m o n y  t o  p r o v e  t h e  

" c o l d  and c a l c u l a t e d "  a g g r a v a t i n g  c i r c u m s t a n c e s .  ( T r .  36 -40 ) .  

D e f e n d a n t ' s  u n d e r s t a n d i n g  was t h a t  h i s  t e s t i m o n y  would o b t a i n  a  

l i f e  s e n t e n c e ,  n o t  t h a t  i t  would be used  t o  impose a  d e a t h  

s e n t e n c e .  

r . )  T r i a l  c o u n s e l  d i d  n o t  a d v i s e  Mr. Agan t h a t  s t i p u l a t e d  

t e s t i m o n y  would be e n t e r e d ,  o r  of t h e  l e g a l  e f f e c t  i t  would have .  

s . )  The d e f e n s e  c o u n s e l  a r g u e d  f o r  a w h i l e ,  and t h e  judge 



imposed  t h e  d e a t h  p e n a l t y .  

t . )  The t r i a l  c o u r t  f o u n d  two a g g r a v a t i n g  c i r c u m s t a n c e s  a t  

s e n t e n c i n g :  c o l d  a n d  c a l c u l a t e d  k i l l i n g ,  a n d  t h a t  Mr. Agan was 

s e r v i n g  a  term o f  i m p r i s o n m e n t  a t  t h e  time of t h e  o f f e n s e .  I n  

t h e  s e n t e n c i n g  o r d e r ,  h o w e v e r ,  t h e  c o u r t  s t a t e d  t h e r e  were two 

s t a t u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e s ,  b u t  n o t  t h e  same two:  1) 

s e n t e n c e  o f  i m p r i s o n m e n t ,  a n d  2 )  t h e  d e f e n d a n t  h a d  p r e v i o u s l y  

b e e n  c o n v i c t e d  o f  f i r s t - d e g r e e  murder  a n d  o f  r o b b e r y .  The s t a t e  

was r e q u i r e d  t o  p r o v e  t h e s e  a g g r a v a t i n g  c i r c u m s t a n c e s .  

W h i l e  Mr. Agan d i d  t e l l  t h e  c o u r t  t h a t  t h e  " r a p  s h e e t "  was 

h i s  r e c o r d ,  h e  was " t e s t i f y i n g "  d u r i n g  a  c o l l o q u y  i n t e n d e d  t o  

d e t e r m i n e  w h e t h e r  h i s  p l e a  was v o l u n t a r y .  No e v i d e n c e  r e f l e c t i n g  

o t h e r  crimes was e v e r  a d m i t t e d  o t h e r  t h a n  t h e  r a p  s h e e t ,  a n d  t h e  

S t a t e ' s  s t a t e m e n t  r e g a r d i n g  t h e  c i r c u m s t a n c e s  o f  a  1 9 7 4  m u r d e r .  

The S t a t e  p r o v i d e d  - no e v i d e n c e  i n  a g g r a v a t i o n ,  a n d  Mr. Agan 

a t  n o  time a g r e e d  t o  s t i p u l a t e  t h a t  which  t h e  s t a t e  s a i d  i n  

a g g r a v a t i o n .  The r e s u l t  i s  t h a t  t h e r e  were n o  f a c t s  e s t a b l i s h e d  

a l l o w i n g  t h e  judge  t o  i m p o s e  t h e  d e a t h  p e n a l t y ,  

The judge  r e l i e d  on  a l l  o f  t h i s  s t i p u l a t e d  a n d  unwarned 

" e v i d e n c e "  i n  i m p o s i n g  s e n t e n c e .  The c o u r t  a t t a c h e d  Mr. A g a n ' s  

r a p  s h e e t  t o  t h e  judgment  a n d  s e n t e n c e ,  a  r a p  s h e e t  c o n t a i n i n g  32 

c h a r g e s ,  many w i t h o u t  d i s p o s i t i o n s ,  some o f  which  were 

m i s d e m e a n o r s ,  24 o f  which  c l e a r l y  d i d  n o t  i n v o l v e  

v i o l e n c e ,  a n d  none  o f  which  were p r o v e n .  The c o u r t ,  f r o m  

a r g u m e n t ,  f o u n d  t h a t  " t h e  r e c o r d  shows t h i s  was a  merci less  



r e v e n g e  k i l l i n g ;  p l a n n e d  o v e r  a  p e r i o d  o f  two y e a r s ;  c o l d l y  

e x e c u t e d  a n d  c r u e l .  The d e f e n d a n t  shows no  r e m o r s e  b u t  s e e k s  

r a t h e r  a  c h a n c e  t o  k i l l  a g a i n . "  (P.C.  6 2 1 ) .  

B. THE SENTENCING PROCEDURE WAS TOTALLY U N R E L I A B L E .  

To b e g i n  w i t h ,  Mr. A g a n ' s  p l e a  was n o t  k n o w i n g l y  a n d  

i n t e l l i g e n t l y  e n t e r e d .  H e  was i n c o m p e t e n t ,  a n d  h e  was n e v e r  

i n f o r m e d  r e g a r d i n g  w h a t  t y p e  o f  h e a r i n g ,  i f  a n y ,  would f o l l o w  t h e  

" p l e a " .  H e  was n o t  i n f o r m e d  t h a t  h i s  s t a t e m e n t s  a t  p l e a  would b e  

u s e d  t o  e s t a b l i s h  a g g r a v a t i o n .  The p l e a  i t s e l f  v i o l a t e d  t h e  

f i f t h ,  s i x t h ,  e i g h t h  a n d  f o u r t e e n t h  amendments ,  and  c o u n s e l  was 

i n e f f e c t i v e  f o r  a l l o w i n g  s u c h  unknowing f u n d a m e n t a l  t r i a l  

w a i v e r s .  The g u i l t  d e t e r m i n a t i o n  was s o  f u n d a m e n t a l l y  u n r e l i a b l e  

a s  t o  b e  a n  i m p r o p e r  a n d  u n c o n s t i t u t i o n a l  p r e d i c a t e  f o r  t h e  d e a t h  

p e n a l t y .  - See Beck v .  Alabama,  4 4 7  U.S. 625  ( 1 9 8 0 ) .  

B u t  t h i s  was o n l y  t h e  b e g i n n i n g  o f  wha t  p r o v e d  t o  b e  a  

c o m p l e t e l y  v o i d  p r o c e e d i n g .  No s e n s e  o f  r e l i a b i l i t y  c a n  a t t a c h  

t o  a  p r o c e e d i n g  a t  which  n o  e v i d e n c e  i s  i n t r o d u c e d ,  o n l y  a r g u m e n t  

i s  h e a r d ,  a n d  a g g r a v a t i n g  c i r c u m s t a n c e s  f l o a t  i n  a n d  o u t  o f  t h e  

s e n t e n c i n g  o r d e r ,  a r b i t r a r i l y  s u b s t i t u t a b l e  a n d  i n t e r c h a n g e a b l e  

a t  whim. To e n s u r e  e i g h t h  amendment a c c u r a c y ,  a  somewhat f i n e r  

t u n e d  p r o c e e d i n g  i s  m a n d a t o r y .  C o u n s e l s '  f a i l u r e  t o  e n s u r e  a  

r e l i a b l e  p r o c e e d i n g  v i o l a t e d  t h e  s i x t h ,  e i g h t h ,  a n d  f o u r t e e n t h  

amendments .  Twenty m i n u t e s  o f  u n i n f o r m e d  s t i p u l a t i o n s ,  a r g u m e n t  

a b o u t  f a c t s  n o t  i n  t h e  r e c o r d ,  m i s i n f o r m a t i o n  a b o u t  p r e v i o u s  



c o n v i c t i o n s  a n d  s e n t e n c e s ,  a n d  r e a d i n g  f r o m  p r e - t r i a l  s t a t e m e n t s  

n o t  g i v e n  w i t h  a n y  u n d e r s t a n d i n g  t h a t  t h e y  would  b e  u s e d  t o  

s u p p o r t  d i s c r e t e  s t a t u t o r y  a g g a r a v a t i n g  c i r c u m s t a n c e s ,  d o e s  n o t  a  

r e l i a b l e  s e n t e n c i n g  h e a r i n g  make. 

C. THE SENTENCE OF DEATH WAS PREDICATED ON STIPULATIONS 
MR. AGAN D I D  NOT MAKE, A N D  THE EFFECT OF WHICH HE D I D  
NOT KNOW.  

The U n i t e d  S t a t e s  Supreme C o u r t  h a s  h e l d  t h a t  a  c a p i t a l  

s e n t e n c i n g  p r o c e e d i n g  i s  a  " c r i t i c a l  s t a g e "  of  t r i a l ,  G a r d n e r  v .  

F l o r i d a ,  430 U.S. 3 4 9 ,  358 ( 1 9 7 7 1 ,  a n d  h a s  c o n c l u d e d  t h a t  a t  t h e  

p e n a l t y  p h a s e  a  d e f e n d a n t  i s  e n t i t l e d  t o  t h e  s i x t h  amendment 

r i g h t  t o  t h e  e f f e c t i v e  a s s i s t a n c e  of  c o u n s e l ,  S t r i c k l a n d  v .  

W a s h i n g t o n ,  1 0 4  S.  C t .  2052 ,  2064 ( 1 9 8 4 1 ,  t o  c o n f r o n t  e v i d e n c e  

a n d  c r o s s - e x a m i n e  w i t n e s s e s ,  Gardner ,  see a l s o  P r o f f i t t  v. 

W a i n w r i g h t ,  6 8 5  F.2d 1 2 2 7  ( 1 1 t h  C i r .  1 9 8 2 1 ,  a n d  t o  be  f r e e  f r o m  

s e l f - i n c r i m i n a t i o n .  E s t e l l e  v .  S m i t h ,  4 5 1  U.S. 454 ( 1 9 8 1 1 .  

T h e r e  i s  n o  q u e s t i o n  t h a t  a  s t i p u l a t i n  t o  f a c t s  which  a r e  

s u f f i c i e n t  t o  i m p o s e  a  s e n t e n c e  of  d e a t h  i s  t h e  e q u i v a l e n t  of  a  

g u i l t y  p l e a  a n d  i t s  c o r r e s p o n d i n g  w a i v e r  of  r i g h t s ,  a n d  

s t i p u l a t i o n s  m u s t  c o r r e s p o n d i n g l y  be  i n t e l l i g e n t l y  made. I n  a  

s i m i l a r  c i r c u m s t a n c e ,  t h e  E i g h t  C i r c u i t  h e l d  s u c h  a  s t i p u l a t i o n  

w i t h o u t  t h e  r e c o r d  c o n s e n t  o r  knowing a n d  v o l u n t a r y  w a i v e r  of t h e  

d e f e n d a n t  was r e n d e r e d  v o i d ,  i n  Cox v .  H u t t o ,  589  F.2d 394 ( 8 t h  

C i r .  1 9 7 9 1 ,  I n  - Cox, d e f e n s e  c o u n s e l  s t i p u l a t e d  t o  two p r i o r  

c o n v i c t i o n s  which  were t h e n  r e l i e d  upon t o  e n h a n c e  h i s  s e n t e n c e  



u n d e r  t h e  S t a t e ' a s  h a b i t u a l  o f f e n d e r  s t a t u t e .  T h e  C o u r t  h e l d :  

T h e  s t i p u l a t i o n  b y  C o x ' s  c o u n s e l ,  l i k e  t h e  
a d m i s s i o n  i n  W r i g h t ,  a m o u n t e d  t o  a w a i v e r  o f  
C o x ' s  r i g h t  t o  h a v e  t h e  s t a t e  p r o v e  t h e  p r i o r  
o f f e n s e s  a n d  o f  h i s  r i g h t  t o  r e b u t  t h e  
s t a t e ' s  e v i d e n c e .  A s  w i t h  a  p l e a  o f  g u i l t y ,  
" n o t h i n g  r e m a i n s  b u t  t o  g i v e  j u d g m e n t  a n d  
d e t e r m i n e  t h e  p u n i s h m e n t . "  B o y k i n  v .  
A l a b a m a ,  3 9 5  U.S. 2 3 8  ( 1 9 6 9 ) .  T h u s ,  t h e  
s t i p u l a t i o n  w a s  t h e  f u n c t i o n a l  e q u i v a l e n t  o f  
a  g u i l t y  p l e a ,  a n d  t h e  s t a t e  t r i a l  c o u r t  w a s  
r e q u i r e d  t o  q u e s t i o n  Cox t o  d e t e r m i n e  w h e t h e r  
h e  k n o w i n g l y  a n d  v o l u n t a r i l y  a g r e e d  t o  t h e  
s t i p u l a t i o n .  I d  a t  2 4 4 ,  8 9  S . C t .  1 7 0 9 .  The  
a d m i s s i o n  i n t o e v i d e n c e  o f  t h e  s t i p u l a t i o n ,  
w i t h o u t  i n q u i r y  i n t o  C o x ' s  k n o w l e d g e  a n d  
c o n s e n t ,  a m o u n t e d  t o  c o n s t i t u t i o n a l  e r r o r .  

Cox, 5 8 9  F .2d  a t  3 9 6 .  - 
Mr. Agan d i d  n o t  know h e  w a s  s t i p u l a t i n g  h i m s e l f  r i g h t  i n t o  

t h e  e l e c t r i c  c h a i r .  No o n e  e x p l a i n e d  w h a t  a s t i p u l a t i o n  was, a n d  

w h a t  e f f e c t  i t  h a d  h e r e :  d e a t h .  T h i s  i s  p l a i n  e i g h t h  amendment  

e r r o r .  

C o u n s e l ' s  f a i l u r e  t o  c o n s u l t  w i t h  h i s  c l i e n t ,  e x p l a i n  t h e  

s t i p u l a t i o n s  t o  h i m ,  o r  o b t a i n  h i s  c o n s e n t  t o  t h e  s t i p u l a t i o n s ,  

i s  a  c l a s s i c  case  of  i n e f f e c t i v e n e s s .  "Of a l l  t h e  r i g h t s  t h a t  a n  

a c c u s e d  p e r s o n  h a s ,  t h e  r i g h t  t o  b e  r e p r e s e n t e d  b y  c o u n s e l  i s  by 

f a r  t h e  m o s t  p r e c i o u s ,  f o r  i t  a f f e c t s  h i s  a b i l i t y  t o  a s s e r t  a n y  

o t h e r  r i g h t  h e  m i g h t  h a v e . "  U n i t e d  S t a t e s  v .  C r o n i c ,  1 0 4  S . C t .  

2 0 3 9 ,  2 0 4 4  ( 1 9 8 4 ) .  I n  some c i r c u m s t a n c e s ,  i n e f f e c t i v e n e s s  i s  

p r e s u m e d ,  s u c h  a s  w h e r e  c o u n s e l  a c t i v e l y  r e p r e s e n t s  c o n f l i c t i n g  

i n t e r e s t s ,  C u y l e r  v .  S u l l i v a n ,  446 U.S. 3 3 5  ( 1 9 8 0 ) ,  o r  w h e r e  t h e  

s t a t e  i n t e r f e r e s  w i t h  t h e  a s s i s t a n c e  o f  c o u n s e l ,  U n i t e d  S t a t e s  v .  



C r o n i c ,  1 0 4  S .  C t .  2039 ,  2047 n . 2 5  ( 1 9 8 5 ) ;  S t r i c k l a n d  v .  

W a s h i n g t o n ,  1 0 4  S .  C t .  2052 ,  2064 ( 1 9 8 4 ) .  I n  S t r i c k l a n d ,  80  L .  

Ed. 2d 674 a t  6 9 6 ,  t h e  Supreme C o u r t  h e l d  t h a t  " i n  c e r t a i n  s i x t h  

amendment c o n t e x t s ,  p r e j u d i c e  i s  p r e s u m e d .  A c t u a l  o r  

c o n s t r u c t i v e  d e n i a l  of  t h e  a s s i s t a n c e  o f  c o u n s e l  . . . i s  

l e g a l l y  p resumed  t o  r e s u l t  i n  p r e j u d i c e . "  T h i s  i s  s u c h  a 

c i r c u m s t a n c e .  I n  t h i s  case ,  c o u n s e l  d i d  n o t  c o n s u l t  w i t h  Mr. 

Agan a b o u t  t h e  s t i p u l a t i o n  o f  f a c t s  which  r e s u l t e d  i n  h i s  d e a t h  

s e n t e n c e ,  o r  d e t e r m i n e  w h e t h e r  Mr. Agan knew t h e  e f f e c t  o f  t h e  

s t i p u l a t i o n .  W h i l e  c e r t a i n l y  c o u n s e l  i s  p e r m i t t e d  t o  make 

r e a s o n a b l e  t a c t i c a l  d e c i s i o n s  i n  t h e  c o u r s e  o f  t h e  t r i a l  a n d  i n  

h i s r e p r e s e n t a t i o n  o f  a  d e f e n d a n t ,  i t  i s  c l e a r  t h a t  t h e  e n t e r i n g  

of  s t i p u l a t i o n s  of  f a c t  i s  one  of  t h o s e  a r e a s  i n  which  t h e  

p a r t i c i p a t i o n  o f  a  d e f e n d a n t G n  i s  c o n s t i t u t i o n a l l y  r e q u i r e d .  S e e  

U n i t e d  S t a t e s  v.  P i n k n e y ,  5 5 1  F.2d 1 2 4 1 ,  1 2 5 1  n .60  (D.C. C i r .  

1 9 7 6 ) .  The f a i l u r e  of  c o u n s e l  t o  o b t a i n  h i s  c l i e n t ' s  c o n s e n t  t o  

e n t e r  t h e  s t i p u l a t i o n  a n d  t h e  r e s u l t i n g  w a i v e r  o f  t h e  s e v e r a l  

c o n s t i t u t i o n a l  r i g h t s  i m p l i c a t e d  by t h a t  s t i p u l a t i o n  a m o u n t s  t o  

i n e f f e c t i v e  a s s i s t a n c e  of  c o u n s e l  i n  which  p r e j u d i c e  i s  p r e s u m e d .  

Even u n d e r  t h e  t r a d i t i o n a l  a n a l y s i s  o f  i n e f f e c t i v e  

a s s i s t a n c e  o f  c o u n s e l ,  t h e  r e p r e s e n t a t i o n  p r o v i d e d  a t  t h e  

s e n t e n c i n g  p r o c e e d i n g  amounted  t o  i n e f f e c t i v e  a s s i s t a n c e .  Under 

t h e  r e q u i r e m e n t s  o f  S t r i c k l a n d  a n d  K n i g h t  v .  S t a t e ,  394 So .  2d 

997 ( F l a .  1 9 8 1 1 ,  Mr. Agan h a s  i d e n t i f i e d  s p e c i f i c  a c t s  o r  

o m i s s i o n s  o f  c o u n s e l  which  r e s u l t e d  i n  t h e  s i g n i f i c a n t  p r e j u d i c e  



of  d e p r i v i n g  him o f  e v e r y  c o n s t i t u t i o n a l  r i g h t  h e  s h o u l d  h a v e  h a d  

i n  h i s  s e n t e n c i n g  p r o c e e d i n g .  T h e s e  a l l e g a t i o n s  a r e  s u f f i c i e n t  

t o  r e q u i r e  a n  e v i d e n t i a r y  h e a r i n g  f o r  t h e i r  r e s o l u t i o n s .  

O I C a l l a g h a n  v .  S t a t e ,  451  So.2d 1354  ( F l a .  1 9 8 4 ) ;  Vaught  v .  

S t a t e ,  442 So. 2d 217 ( F l a .  1 9 8 3 ) .  The t r i a l  c o u r t  d i d  n o t  

a d d r e s s  t h i s  i s s u e  i n  t h e  o r d e r  d e n y i n g  a n  e v i d e n t i a r y  h e a r i n g .  

D.  MR. AGAN D I D  NOT K N O W I N G L Y  AND INTELLIGENTLY WAIVE HIS 
FIFTH, SIXTH A N D  FOURTEENTH AMENDMENT RIGHTS W H E N  
M A K I N G  THE STATEMENTS THAT WERE USED AGAINST H I M  AT 
SENTENCING. 

Grand  j u r y  t e s t i m o n y  c o a x e d  by a  s t a t e  a t t o r n e y  a n d  p l e a  

c o l l o q u y  r e s p o n s e s  e l i c i t e d  by a  t r i a l  j u d g e  f o r m e d  t h e  p r i m a r y  

b a s i s  f o r  t h e  d e a t h  s e n t e n c e  h e r e i n .  I t  i s  u n d i s p u t e d  t h a t  

n e i t h e r  t h e  s t a t e  a t t o r n e y  n o r  t h e  t r i a l  j u d g e ,  much less t h e  

d e f e n s e  a t t o r n e y ,  i n f o r m e d  Mr. Agan a b o u t  s t a t u t o r y  a g g r a v a t i n g  

c i r c u m s t a n c e s ,  t h a t  t h e  p r o o f  o f  o n e  c r e a t e s  a p r e s u m p t i o n  of  

d e a t h ,  a n d  t h a t  t h e y  were b e i n g  e s t a b l i s h e d  s o l e l y  t h r o u g h  h i s  

s t a t e m e n t s .  T h i s  v i o l a t e d  t h e  f i f t h ,  s i x t h ,  e i g h t h ,  a n d  

f o u r t e e n t h  amendments ,  a n d  c o u n s e l  f a i l e d  t o  p r o t e c t  Mr. Agan. 

The f i f t h  amendment p r i v i l e g e  i s  " a s  b r o a d  a s  t h e  m i s c h i e f  

a g a i n s t  which  i t  seeks t o  g u a r d . "  Counselman v .  H i t c h c o c k ,  1 4 2  

U.S. 547 ( 1 9 8 2 ) .  Unknown t o  Mr. Agan,  t h e  r e s u l t s  of  t h e  s t a t e ' s  

a n d  t h e  c o u r t ' s  i n q u i r i e s  "were u s e d  ... f o r  a  much b r o a d e r  

o b j e c t i v e "  t h a n  was e x p l a i n e d .  E s t e l l e  v .  S m i t h ,  451 U.S. 454,  

465 ( 1 9 8 1 ) .  



ARGUMENT I V  

THE STATE IMPROPERLY MISINFORMED A N D  MISLED 
THE T R I A L  COURT A N D  DEFENSE COUNSEL R E G A R D I N G  
THE PLENARY EXCULPATORY E V I D E N C E  I N  THE 
STATE'S POSSESSION, A N D  THE RESULTING PLEA 
A N D  SENTENCE V I O L A T E  THE E I G H T H  A N D  
FOURTEENTH AMENDMENTS. 

A t r i a l  j u d g e  may n o t  a c c e p t  a  g u i l t y  p l e a  u n l e s s  " t h e  

c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  p l e a  r e f l e c t  a  f u l l  u n d e r s t a n d i n g  

o f  t h e  s i g n i f i c a n c e  o f  t h e  p l e a  and  i t s  v o l u n t a r i n e s s ,  a n d  t h a t  

t h e r e  i s  a  f a c t u a l  b a s i s  f o r  t h e  p l e a  o f  g u i l t y . "  F l o r i d a  R u l e  

o f  C r i m i n a l  P r o c e d u r e  3 . 1 7 0 ( j ) .  P r o v i d i n g  t h e  c o u r t  w i t h  t h e  

f a c t u a l  b a s i s  a s s i s t s  t h e  c o u r t  i n  d e t e r m i n i n g  w h e t h e r  t h e  p l e a  

i s  v o l u n t a r y  a n d  i n t e l l i g e n t ,  a n d  i n  d e t e r m i n i n g  w h e t h e r  t h e  

d e f e n d a n t  i s  c o m p e t e n t .  O b v i o u s l y ,  a  p l e a  o f  g u i l t y  when t h e r e  

i s  - no e v i d e n c e  o f  g u i l t  c a n n o t  b e  a c c e p t e d ;  a  p l e a  w h e r e  t h e  o n l y  

e v i d e n c e  i s  a  c o n f e s s i o n ,  a n d  a l l  o t h e r  e v i d e n c e  i s  e x c u l p a t o r y ,  

i s  e q u a l l y  s u s p e c t .  

The S t a t e  b e l i e v e d  t h a t  J a m e s  Agan was n o t  g u i l t y .  The 

c h i e f  i n v e s t i g a t o r  b e l i e v e d  h e  was i n n o c e n t ,  t h a t  h i s  s t o r y  d i d  

n o t  h o l d  w a t e r ,  a n d  t h a t  h e  was p l e a i n g  o u t  o f  f e a r  o f  o t h e r  

i n m a t e s .  F o u r  o t h e r  w h i t e  s u s p e c t s ,  who w e r e  i n  c u s t o d y ,  w e r e  

t h e  p r i m e  s u s p e c t s .  One o f  t h e  f o u r  h a d  b e e n  s e e n  jumping o f f  

t h e  s e c o n d  f l o o r  f r o m  t h e  v i c t i m ' s  c e l l  a r e a ,  r u n n i n g  down t h e  

walk  a n d  t u r n i n g  a r o u n d  a n d  r u n n i n g  i n t o  h i s  c e l l .  I n v e s t i g a t o r s  

knew t h a t  a t  t h e  time o f  t h e  a s s a u l t ,  a n o t h e r  i n m a t e ,  w i t h  a  



k n i f e  i n  h i s  h a n d ,  l e f t  h i s  c e l l  on  t h e  f l o o r  a b o v e  t h e  v i c t i m ,  

a n d  p r o c e e d e d  t o  t h e  v i c t i m ' s  f l o o r .  No-one p l a c e d  Mr. Agan a t  

t h e  s c e n e ,  a n d  h e  was n o t  e v e n  a  s u s p e c t ,  u n t i l  h e  s p o k e  w i t h  t h e  

o f f i c e r s .  

Even t h e n ,  t h e  S t a t e  t h o u g h t  Mr. Agan was i n n o c e n t .  

I n v e s t i g a t o r  B a l l  s a i d  Mr. Agan was l y i n g ,  t h a t  h i s  s t o r y  d i d  n o t  

h o l d  w a t e r ,  and  t h a t  " a l t h o u g h  h e  had b e e n  c h a r g e d ,  B a l l  d o e s  n o t  

t h i n k  t h e  c a s e  w i l l  g o  a g a i n s t  h im."  (P.C. 2 7 ) .  The t r i a l  c o u r t  

d i d  n o t  know t h i s  a t  t h e  time of  p l e a  a n d  s e n t e n c i n g .  The S t a t e  

b u r i e d  i t .  

The S t a t e  q u i c k l y  r e a l i z e d  t h a t  t h e r e  was no e v i d e n c e ,  a n d  

t h a t  t h e  p r e t r i a l  s t a t e m e n t s  were p r o b a b l y  i n a d m i s s i b l e .  The 

S t a t e  t h u s  g o t  Mr. Agan,  i n  t h e  a b s e n c e  of  h i s  c o u n s e l ,  t o  

t e s t i f y  b e f o r e  t h e  g r a n d  j u r y .  H e  p e r f o r m e d  i n  a  b i z a r r e ,  

c o u n t e r p r o d u c t i v e  manner t h e r e .  T h i s  was t h e  e v i d e n c e  o f f e r e d  a t  

t r i a l .  

The S t a t e  d i d  t e l l  t h e  t r i a l  j u d g e  t h a t  t h e  murder  weapon 

c o u l d  n o t  b e  i d e n t i f i e d  by Mr. Agan. The S t a t e  c o n t i n u e d :  

T h a t  i s  t h e  o n l y  i n f o r m a t i o n  t h a t  I c a n  
c o n s i d e r ,  i n  t h i s  c a s e ,  t o  b e  e x c u l p a t o r y  i n  
some s e n s e  o r  f a s h i o n .  I d o ,  however ,  s t a n d  
on  wha t  h a s  a l r e a d y  b e e n  i n d i c t e d  i n  t h e  
f a c t u a l  b a s i s  w h i c h ,  i n  my o p i n i o n ,  would be  
t h o s e  f a c t s  which  would  s u p p o r t  t h e  t r i a l  o f  
t h i s  c a s e  a s  w e l l  a s  s u p p o r t i n g  t h e  
i n d i c t m e n t  i n  t h e  p r o s e c u t i o n  of  t h i s  
d e f e n d a n t .  

P .C .  447. 

T h e r e  was much, much more .  The c o n f e s s i o n s  were n o t  t r u e  



a n d  d i d  n o t  h o l d  w a t e r  a c c o r d i n g  t o  t h e  S t a t e  a t t o r n e y ,  

i n v e s t i g a t o r s ,  b u t  t h e  j u d g e  was n o t  t o l d .  The S t a t e  s i m p l y  

q u i c k l y  moved t o  s o l e  a  p r i s o n  k i l l i n g  i n  t h e  m i d s t  o f  r a m p a n t  

p r i s o n  v i o l e n c e  a t  F .S .P . ,  a n d  b a s i c  r i g h t s  were b r u s h e d  a s i d e .  

The e v i d e n c e  o f  i n n o c e n c e  s h o u l d  h a v e  b e e n  p r e s e n t e d .  The 

h a u n t i n g  s p e c t r e  o f  t h e  S t a t e  r a i l r o a d i n g  a n  i n c o m p e t e n t  i n t o  t h e  

e l e c t r i c  c h a i r  t h r o u g h  h i s  own w o r d s  i s  u n t e n a b l e .  Upon p r o p e r  

d i s c l o s u r e  t o  t h e  C o u r t ,  t h e  p l e a  c o u l d  n o t  h a v e  b e e n  a c c e p t e d .  

A t  t h e  v e r y  l e a s t ,  i n  l i g h t  o f  p r o b a b l e  i n n o c e n c e ,  t h e  c o u r t  

would  h a v e  b e e n  r e q u i r e d  t o  more c a r e f u l l y  a s s e s s  c o m p e t e n c e ,  

v o l u n t a r i n e s s  a n d  knowledge  o f  c o n s e q u e n c e s .  The e x c u l p a t o r y  

i n f o r m a t i o n  was u n c o n s t i t u t i o n a l l y  w i t h h e l d ,  t o  Mr. A g a n ' s  

s u b s t a n t i a l  p r e j u d i c e ,  i n  v i o l a t i o n  o f  t h e  e i g h t h  a n d  f o u r t e e n t h  

amendments .  U n i t e d  S t a t e s  v .  B a g l e y ,  5 3  U.S.L.W. 5084 ( 1 9 8 5 ) ;  

B r a d y  v .  M a r y l a n d ,  3 7 3  U.S. 8 3  ( 1 9 6 3 ) .  

D e f e n s e  c o u n s e l  c o u l d  h a v e  p r o d u c t i v e l y  u s e d  t h i s  

e x c u l p a t o r y  e v i d e n c e ,  i n  p r e p a r i n g  h i m s e l f  a n d  p r e p a r i n g  Mr. Agan 

f o r  t r i a l .  I t s  i m p a c t  on t r i a l  - and s e n t e n c i n g  would  h a v e  b e e n  

s i g n i f i c a n t ,  a n d  t h e  p r o c e e d i n g s ,  were  r o b b e d  o f  a n y  p r e t e n s e  of 

r e l i a b i l i t y  by t h e  s u p p r e s s i o n .  



CONCLUSION 

For  t h e  f o r e g o i n g  r e a s o n s ,  Mr. Agan r e s p e c t f u l l y  r e q u e s t s  

t h a t  t h i s  H o n o r a b l e  C o u r t  v a c a t e  t h e  c o n v i c t i o n  a n d  s e n t e n c e  of  

d e a t h  o r ,  i n  t h e  a l t e r n a t i v e ,  remand t h e  c a u s e  f o r  a n  e v i d e n t i a r y  

h e a r i n g  a n d  f i n d i n g s  of  f a c t s .  
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