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PER CURIAM 

Th i s  i s  an appea l  from t h e  o r d e r  of t h e  c i r c u i t  c o u r t  

denying,  w i thou t  an e v i d e n t i a r y  h e a r i n g ,  James Agan's motion t o  

v a c a t e  judgment and s en t ence  f i l e d  under F l o r i d a  Rule o f  Cr imina l  

Procedure  3.850. J u r i s d i c t i o n  of  t h e  appea l  l i e s  w i t h  t h i s  Cour t  

because a p p e l l a n t  was p r e v i o u s l y  conv ic t ed  of f i r s t - d e g r e e  murder 

and sen tenced  t o  d e a t h  and h i s  appea l  w a s  dec ided  by t h i s  Cour t .  

A r t .  V ,  § 3  ( b )  (1) , F l a .  Const.  

On t h e  p r ev ious  a p p e a l ,  t h i s  Cour t  a f f i rmed  a p p e l l a n t ' s  

c o n v i c t i o n  and s en t ence  of  dea th .  Agan v. S t a t e ,  445 So.2d 326 

( F l a .  1 9 8 3 ) ,  c e r t .  den i ed ,  469 U.S. 873 (1984) .  I n  February  o f  

1985, t h e  Governor of  F l o r i d a  s i gned  a  wa r r an t  f o r  t h e  execu t ion  

of  t h e  s en t ence  s e t t i n g  t h e  execu t ion  f o r  t h e  week of  March 

13-20, 1985. T h e r e a f t e r ,  C i r c u i t  Judge R. A.  Green of  t h e  E igh th  

J u d i c i a l  C i r c u i t  g r a n t e d  a  temporary s t a y  of  execu t ion  t o  a l l ow  

Agan t ime t o  o b t a i n  counse l  t o  a s s i s t  him i n  seek ing  

pos t - conv ic t i on  r e l i e f .  The S t a t e  of F l o r i d a  sought  review of 

t h e  c i r c u i t  j udge ' s  a c t i o n  and moved t o  v a c a t e  t h e  s t a y  by means 

of  a  p e t i t i o n  f o r  w r i t  of  p r o h i b i t i o n .  Th is  Cour t  den ied  t h e  

s t a t e ' s  r e q u e s t .  S t a t e  v .  Green; I n  re Agan, 466 So.2d 217, 218 

( F l a .  1985 ) .  A f t e r  counse l  was appo in t ed ,  t h e  d e a t h  w a r r a n t  



e x p i r e d  and  t h e  p o s t - c o n v i c t i o n  p r o c e e d i n g  went  fo rward  w i t h  t h e  

f i n a l  outcome b e i n g  a  d e n i a l  of r e l i e f ,  t h e  a p p e a l  of which i s  

b e £  o r e  u s  now. 

A p p e l l a n t ' s  a d j u d i c a t i o n  of  g u i l t  of f i r s t - d e g r e e  murder 

was b a s e d  upon h i s  p l e a  of  g u i l t y  t o  t h e  c h a r g e .  A f t e r  b e i n g  

ad judged  g u i l t y ,  a p p e l l a n t  waived t h e  r i g h t  t o  have  a  j u r y  h e a r  

e v i d e n c e  and  make a  s e n t e n c i n g  recommendation. Agan v .  S t a t e ,  

445 So.2d a t  327, 328. 

A p p e l l a n t  p r e s e n t s  t h e  f o l l o w i n g  a rgument s .  (1) H e  

a r g u e s  t h a t  h i s  p l e a  o f  g u i l t y  and  w a i v e r  of  r i g h t s  w e r e  i n v a l i d  

b e c a u s e  h e  w a s  i ncompe ten t  t o  make them. H e  a r g u e s  t h a t  t h e  

c o u r t  below s h o u l d  have  h e l d  an  e v i d e n t i a r y  h e a r i n g  on  t h e s e  

a l l e g a t i o n s .  ( 2 )  A p p e l l a n t  c o n t e n d s  t h a t  h e  r e c e i v e d  

i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  b e f o r e  and  a t  t h e  t i m e  o f  h i s  

w a i v e r s  o f  r i g h t s  and p l e a  of  g u i l t y ,  and t h a t  t h e  c o u r t  below 

s h o u l d  have  h e l d  a n  e v i d e n t i a r y  h e a r i n g  on  t h i s  p o i n t .  ( 3 )  

A p p e l l a n t  a r g u e s  t h a t  t h e  p r o c e e d i n g s  h e l d  when h i s  p l e a  o f  

g u i l t y  was t e n d e r e d  and i n  d e t e r m i n i n g  h i s  s e n t e n c e  w e r e  improper  

and  t h a t  h i s  s t a t e m e n t s  w e r e  improper ly  used  a g a i n s t  him i n  t h e s e  

p r o c e e d i n g s .  ( 4 )  A p p e l l a n t  a r g u e s  t h a t  a t  t h e  t i m e  h e  t e n d e r e d  

h i s  p l e a  o f  g u i l t y ,  t h e  s t a te  had e x c u l p a t o r y  e v i d e n c e  i n  i t s  

p o s s e s s i o n  t h a t  s h o u l d  have  been  p r o v i d e d  t o  t h e  t r i a l  c o u r t  and 

d e f e n s e  c o u n s e l .  W e  f i n d  a l l  o f  t h e s e  c o n t e n t i o n s  t o  b e  w i t h o u t  

m e r i t  and  so a f f i r m  t h e  d e n i a l  of  p o s t - c o n v i c t i o n  r e l i e f .  

On h i s  f i r s t  p o i n t  a p p e l l a n t  asserts t h a t  h e  was n o t  

competent  t o  e n t e r  a  p l e a  and  t h a t  t h e  t r i a l  c o u r t  a t  t h e  t i m e  

t h e  g u i l t y  p l e a  w a s  e n t e r e d  s h o u l d  have o r d e r e d  e x p e r t  e v a l u a t i o n  

o f  h i s  competency. A p p e l l a n t  rel ies  h e a v i l y  on t h e  d e c i s i o n s  of  

t h e  Uni t ed  S t a t e s  Supreme Cour t  i n  Drope v .  M i s s o u r i ,  420 U.S. 

162 ( 1 9 7 5 ) ;  P a t e  v .  Robinson,  383 U.S. 375 (1966) ; and Dusky v .  

U n i t e d  S t a t e s ,  362 U.S. 402 ( 1 9 6 0 ) ,  and t h i s  C o u r t ' s  d e c i s i o n  i n  

H i l l  v .  S t a t e ,  473 So.2d 1253 ( F l a .  1985)  . The p r i n c i p l e  of law 

s t a t e d  by t h e s e  d e c i s i o n s  i s  t h a t  a  t r i a l  c o u r t ,  on i t s  own 

mot ion ,  must  o r d e r  i n q u i r y  i n t o  t h e  d e f e n d a n t ' s  m e n t a l  competence 

t o  s t a n d  t r i a l  ( o r ,  a s  i n  t h i s  c a s e ,  t o  f o r m a l l y  r e spond  t o  



c r i m i n a l  c h a r g e s )  i f  t h e r e  i s  e v i d e n c e ,  i n f o r m a t i o n ,  o r  any 

showing b e f o r e  t h e  c o u r t  t h a t  raises q u e s t i o n s  c o n c e r n i n g  t h e  

d e f e n d a n t ' s  competency. A p p e l l a n t  s a y s  t h a t  h i s  b e h a v i o r  b e f o r e  

t h e  t r i a l  c o u r t  d i d  r a i s e  q u e s t i o n s  s o  t h e r e  s h o u l d  have been  a 

p r o f e s s i o n a l  e v a l u a t i o n  and h e a r i n g  on competency. The mere 

f a c t ,  however,  t h a t  a d e f e n d a n t  c o n f e s s e s  h i s  g u i l t ,  p l e a d s  

g u i l t y ,  and  d i s r e g a r d s  t h e  a d v i c e  of  c o u n s e l ,  i s  n o t  by i t s e l f  

s u f f i c i e n t  t o  ra ise  q u e s t i o n s  a b o u t  men ta l  competency. A p p e l l a n t  

i n  e f f e c t  a r g u e s  t h a t  t h e r e  w a s  i n f o r m a t i o n  a v a i l a b l e  c a s t i n g  

d o u b t  on  h i s  competency and  t h a t  t h e  t r i a l  c o u r t  on  i t s  own 

mot ion  s h o u l d  have d i s c o v e r e d  s u c h  i n f o r m a t i o n .  A p p e l l a n t ' s  

argument  would r e q u i r e  a  competency i n q u i r y  i n  v i r t u a l l y  e v e r y  

c a s e  i n  which a n  a c c u s e d  p e r s o n  makes a  d e c i s i o n  p e r c e i v e d  by 

o t h e r s  as b e i n g  unwise.  

A mot ion  t o  v a c a t e  judgment may be  d e n i e d  w i t h o u t  an  

e v i d e n t i a r y  h e a r i n g  where t h e  mot ion  and  t h e  r e c o r d  o f  t h e  case 

c o n c l u s i v e l y  d e m o n s t r a t e  t h a t  t h e  movant i s  e n t i t l e d  t o  no 

r e l i e f .  E .g . ,  L i g h t b o u r n e  v.  S t a t e ,  471 So.2d 27 ( F l a .  1 9 8 5 ) .  

Here t h e  t r i a l  judge ,  who w a s  t h e  s a m e  judge  who p r e s i d e d  a t  t h e  

p r o c e e d i n g s  when a p p e l l a n t  p l e d  g u i l t y  and  was s e n t e n c e d ,  c o u l d  

r e a s o n a b l y  and p r o p e r l y  have de te rmined  t h a t  a p p e l l a n t  w a s  

c o n c l u s i v e l y  shown t o  b e  e n t i t l e d  t o  no r e l i e f .  

I n  h i s  second p o i n t  on  a p p e a l  a p p e l l a n t  a r g u e s  t h a t  d u r i n g  

t h e  p r o c e e d i n g s  i n  which h e  p l e d  g u i l t y  and was s e n t e n c e d  t o  

d e a t h ,  h e  r e c e i v e d  i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l .  I n  s u p p o r t  

o f  t h i s  argument  h e  a s s e r t s  t h a t  h i s  l awyers  per formed no 

i n v e s t i g a t i o n  a b o u t  t h e  c r i m e  o r  a p p e l l a n t ' s  background.  The 

r e c o r d  o f  t h e  p r o c e e d i n g s  shows t h a t ,  a g a i n s t  t h e  a d v i c e  o f  

c o u n s e l ,  a p p e l l a n t  p l e d  g u i l t y  t h u s  r e l i e v i n g  t h e  s t a te  of  t h e  

bu rden  of  p r o v i n g  g u i l t .  An i n v e s t i g a t i o n  i n t o  whe the r  t h e r e  

w e r e  d o u b t s  a b o u t  g u i l t  w a s  r e n d e r e d  p o i n t l e s s  by t h e  a p p e l l a n t ' s  

own a c t .  I f  a p p e l l a n t  had p l e d  n o t  g u i l t y ,  t h e n  t h e r e  would have  

been  some p u r p o s e  f o r  a n  i n v e s t i g a t i o n  by c o u n s e l .  Moreover ,  

a p p e l l a n t  h i m s e l f ,  a g a i n s t  t h e  a d v i c e  of c o u n s e l ,  d e c i d e d  n o t  t o  

make any k i n d  of p r e s e n t a t i o n  t o  t h e  c o u r t  on t h e  m a t t e r  o f  



sen tenc ing .  W e  cannot know what evidence and argument defense  

counse l  would have uncovered and p re sen ted  had he  been au tho r i zed  

by h i s  c l i e n t  t o  undertake such a  course  of r e p r e s e n t a t i o n .  The 

a p p e l l a n t  himself  forbade it. We t h e r e f o r e  f i n d  t h a t  t h e  t r i a l  

c o u r t  was c o r r e c t  i n  denying t h e  motion without  a  hear ing .  

A p p e l l a n t ' s  t h i r d  argument i s  t h a t  h i s  s t a t emen t s  t o  

i n v e s t i g a t i v e  o f f i c e r s  and t o  t h e  grand jury should no t  have been 

used a g a i n s t  him and t h a t  t h e  p l e a  acceptance proceeding and t h e  

s en t enc ing  proceeding d i d  n o t  comport w i th  due process  

p r i n c i p l e s .  Appel lant  a l s o  argues  t h a t  t h e  aggrava t ing  

c i rcumstances  found i n  support  of t h e  dea th  sen tence  were based 

on s t i p u l a t e d  f a c t s  r a t h e r  than  evidence and a p p e l l a n t  was n o t  

adequa te ly  informed of t h e  meaning and e f f e c t  of t h e  

s t i p u l a t i o n s .  These a r e  arguments which could have been r a i s e d  

by o b j e c t i o n  i n  t h e  t r i a l  c o u r t  and p r e s e n t a t i o n  t o  t h i s  Court  on 

appea l .  Thus they a r e  n o t  cognizab le  under r u l e  3.850. E.g. ,  

Raulerson v. S t a t e ,  4 6 2  So.2d 1085 (F l a .  1985) .  Appel lant  d i d  

n o t  o b j e c t  a t  t r i a l  o r  d i s p u t e  any of t h e  s t a t e  a t t o r n e y ' s  

arguments o r  s t a t emen t s  o r  t h e  c o u r t ' s  f i n d i n g s .  A s  t h i s  Court  

found i n  dec id ing  t h e  appea l ,  t h e  t r i a l  c o u r t  ques t ioned  

a p p e l l a n t  e x t e n s i v e l y  about t h e  v o l u n t a r i n e s s  of h i s  p l e a  of 

g u i l t y  and h i s  knowledge of i t s  consequences. The sugges t ion  

made now t h a t  t h e r e  should have been d e t a i l e d  i n s t r u c t i o n  t o  

a p p e l l a n t  by t h e  c o u r t  on t h e  n a t u r e  and consequences of t h e  

f a c t u a l  s t i p u l a t i o n s  he made i s  completely wi thout  m e r i t .  I t  i s  

n o t  t o  be assumed t h a t  counsel  d i d  no t  adv i se  h i s  c l i e n t  on t h e s e  

m a t t e r s .  Indeed t h e  record  conc lus ive ly  shows t h a t  a p p e l l a n t  

knew he was f a c i n g  a  p o s s i b l e  dea th  sen tence .  Appe l l an t ' s  own 

a c t i o n s ,  r e l i e v i n g  t h e  s t a t e  of  t h e  burden of proving aggrava t ing  

c i rcumstances  by competent evidence,  by admi t t i ng  t h e i r  

e x i s t e n c e ,  d i d  n o t  depr ive  t h e  proceeding of a l l  l e g a l i t y  a s  i s  

argued now. The arguments a r e  improper and completely wi thout  

m e r i t .  

Appe l l an t ' s  f i n a l  argument on appea l - - tha t  t h e  s t a t e  

deceived defense  counsel  and t h e  c o u r t  i n t o  b e l i e v i n g  and 



a c c e p t i n g  a p p e l l a n t ' s  c o n f e s s i o n s  and p l e a - - i s  f r i v o l o u s .  The re  

i s  no q u e s t i o n  of  t h e  s u f f i c i e n c y  o f  e v i d e n c e  o f  g u i l t  b e c a u s e  

a p p e l l a n t  p l e d  g u i l t y .  The c o u r t  made a p r o p e r  i n q u i r y  i n t o  t h e  

f a c t u a l  b a s i s  f o r  t h e  p l e a .  The q u e s t i o n  o f  what  t h e  e v i d e n c e  

would have  showed had t h e  c a s e  gone t o  t r i a l  i s  s imply  

i r r e l e v a n t .  Thus t h e r e  w a s  no s u p p r e s s i o n  o f  e v i d e n c e  by t h e  

s t a te .  

W e  a f f i r m  t h e  d e n i a l  o f  t h e  mot ion  f o r  p o s t - c o n v i c t i o n  

r e l i e f .  

I t  i s  s o  o r d e r e d .  

McDONALD, C . J . ,  OVERTON, EHRLICH, SHAW and BARKETT, JJ. ,  and 
ADKINS, J. ( R e t .  ) , Concur 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, I F  
FILED, DETERMINED. 
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