IN THE SUPREME COURT OF FLOR1DA

CASE NO. (9’7286

RORNIF LKE JONES,

Appellant,

Vi o

THE SUATE OF FLOKIDA,

Appellee.

Wl MRk kodeodeodeokok ok ode ke bk kW kR dede ek ke ok ok W

AN APPEAL, TROM TRE CIRCUIT COURT OF THE ELEVENTH
JUDICIAT, GTRGUIT IN AND FOR DADE COUNTY, FT.ORIDA

CRIMINAL DIVISION

LR RN E R EEEEEE R EE R I

1ed 2ot

BRIEF OF APPELLEE

JIM SMITH
Arttorney Genersal
Tallaharsaee, Florida

RICHARD E. DORAN
Asaistant Attornoy General

RANDI XLAYMAN 1TAZARUS

Assistanu Acctorney General
Department of Legal Affalrs
Florida Regional Service Center
/01 R.W. 2nd Aveque, Sulic 820
Miawi, Florida 33138

(305) 377-544}

3Iyol~-L T2:ET &8-18-T1

0',




TABLE OF CONTFNTS

TAGE
ImomfcrION-o‘-----......o...--'-oo.u-..o.u 1

STATEMENT OF THE CASE..vevvverssocnosnnnsos 1-2
STATEMENT OF THE FACTS..e00vcracsoovonsnnans | 2
POINIS INVOLVED ON APPRAL.....eorocansornns 3
SUMMARY OF THE ARGUMENT,.....cvnnnnavensnee 4
ARGUHENT...................f............... 5-18
CONCLUSTON. tovvnvorosornoarsnonsosossnnnaes 19

CERTIFICATIR OF SERVICK....coovvesvsvinnsons 19

2ad 2oty Slabl~1 22:E7 SB-18-11




TARLF._QF CITATIONS

CASE

Alvord v. Wainwzight,
725 P.2d 128 (11Lh Cir., 1984)...... .o

Brennan v, Blankenship,
472 F.Supp. 149 (W.D. Va. 1979),
aff'd. mom., 624 ¥.24 1093 (4th

Clr. 1980)‘00. llllllllllll * 4 8 4 80080800
Dusky v, United States

362 U.8. 402 (1960)u.ssserrnneensn. e
Enmund v. Florida

458 v.8. 782° (1982) eivvnn PN

Faretca v, California,
422"8 806 (1975)'!!...!'!ll.ll..ll'

Foster v, State,

400 80.24 1 (F1ﬁ 1981) ..... NN RREX]
Foster v. Strickland,

707 F.24 1339 (11th Cir, 1983)........

Francols v. Walnwright,
763 P.24 1188 llch Cir. 1985)csvnsvns

Hill v, Brate
473 Su.zd 1253 (Flﬂ 1985)'0100!"!!‘:

Illinois v. Allen,

397 l’-s. 3‘)5-01011--:¢a-.a.naooorl.llo
Johnson v. Wainwrighe,

463 So.2d 207 (Fla. 198%5)..

Jonas v. State
449 80,24 253 (Fla. 1984), cer:.
den., 105 8.Cv. 269, 83 L.EJ.Zd 205
11984

LACEE R BB B IR I

I BN R NEERENE NEENEN NN NN NN N

MeQueen v, Blackburn,
155 #.24 1174 (Sth cir. 1985).0&.:...:

Puude v. Statle,
474 So.2d 808 {¥la. 1985) csenssrriccns

£0d Zot1H

PAGE

13, 14,

13
17
16
12
16
13,
16
4, 7, 17
17

12

1, 16, 17
15

17, 18

3TYEN-1 £2:ET S8-Te~17


http:�.�.�....�
http:����.�.....�......���.��

TARLE OF CITATIONS
{continued)

Porter v. State, .
—80.2d___ (Pla. October 25, 1983)... i

Raulerson v. Walnwzright,
732 P.2d 803 {11th Cixr, 1984).sv.nen., &

Ross v. Xeap,
756 F.2d 1483 (11ch Cir., 198B5).vevusss 16

OTHER AUTHORITIES

Rule 3,210, P.R.Cr.P....... S ¥
Rule 3.211, F.R.Cr.P. (1980) cveverncnvarans 17
Rule 3.830(f), FoR.CtaPuivrivrrvroosararsanas 3,

111
ved 2oty Jldol-L £2:€T S8-18-17




LNTROPHCTION

The appellant was cthe defendant in che trlal court.
The appellee, the Stacte of Florida, was the prosecution, In
this brief, the partias will be roforred Lo as the defen-
dant/appellant/petitioner or the State/appellsa/respondent.
The gymbol 'R' will be uwamd to designate the record on
oppeal; tha symbol "TRY will be umed to deaignate the

transcript of proceedings.

I
STATEMENT OF THE CASK

Romle T.. Jones {s in che lawful rustody of che Respon-
dents pursuant to valid judgments and sentences imposed iIn
the Circuit Court of the Eleventh Judicial Clrcult of
Florida, {n @nd for Dade County, Case No. 80-12103. The
Judgments and sentaences were affirmed by the Florida Supreme
Court on dlrecc appeal in Jonns v. Scate, 449 So.2d 253
(Fla. 1984), corc, den., 105 §.Cc. 269, 83 L.Ed.2d 20%
(1984).

The defendant periticoned the United Scates SBuprema
Court for certiorar!i roview on August 14, 1984. The court

donied raview on Ortaber 9, 1984,
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On October 8, 1985, Florida Governor Bob Grahanm signed
a firgt death warrant egaiust Rounle Lee¢ Jones. Exscution
is scheduled Eor Monday, Wovember 4, 1985, act seven o'clock

a.2. The warrant axpircs Tueeday, November 5, 1985 at moon.

On October 30, 1985, the defendant filed a Motion for
Posu-Conviction Relief and Motion for Stay of Execution. On
QOctober 31, 1985, after hearing argument of counsel, the
Honorable Maria Koxvick danied both motiong. The defendant

appeals the denial of chasa motions ro this Honorable Courc,
STATEMENT OF THE FACTS
Appellse would refer this Honorable Court to the Stace-

ment of che Facts contained in Appellee's inicial brief on

direct appeal to this Court.
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POINTS INVOLVED ON APPEAL

I

WHETHER DEFENDANT HAS FAILED 10
FRESENT ANY EVIDEWCE TO SUPPORT HIS
CONTFNTION THAT THE TRIAL COURT
ERRFD IN FAILING 10 SUA SPONTZ
ORDER A. COMPETENCY BFARING.

11
WHETHER THE CLAIMS RAISED IN POINTS
v-X1 Of THE MOTION TO VACAIE WERE
PROCEDURALLY DARRED BY FAILURE TO
RATSE THFM ON NIRECT APPEAL.
FOSTER V. STATE, 400 §0.2D 1, §

14 49

WHETHER THE APPELLANT'S PRIOR
EXERCISE OF HIS CONSTITUTIONAL
SELF=-REPRESFXNTATION DARS REVIEW OF
A COLLATERAL CONSTITUTLIONAL RIGET
TO ASSIST HIS NON-EXISTENT ATTORNEY
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SUMMARY OF THZ ARGUMENT

Judge Korvick correccly denled motions to stay
execurion and vacate the sentences because no competent
evidence was presented in the motion or at the hearing. The
cage of Hill v. Stace, 473 80.2d 1253 (Fla. 1985) is not
controlling given the dlre contrast of fac: and lav involved

below,

Addicionally, claims V-XI ware procedurally barred.
Foster v. State, 400 S80,2d 1 (1981) and the Enmund issue 1is

werltless.

Aasuning arguendoc the court was incorrect in holding
the macinna legally and/or factually insufficient to require
& hearing, the enclre igsue of a constitutional right to
compatent assilscance of counsel was waived by Appellanc's

cholca of self-representarion.

80d cBTH 3Ido-1 92:£T SB-18-17

o



ARGUMENT
1
DEFENDANT 1IAO TAILED TO TREGENT ANY
EVADENCE TO SUPPORT HIS CONTENTION
THAT THE TRIAL COURT ERRED IN

FAILING TO SUA SPONTE ORDER A
COMPETENCY HEARING.

The glat of che defwudent's viulws is he waa incompe-
tent co ascand criel and consequently could not adequataly
represent himself., The defendant now alleges through his
notion for post comviction relief that rthe trial esurc
should now conduct & hearing ¢o determine whether the

defendunt was in fact compeccnc to stand trlal.

The State's position Ls that the trial court correccly
denied defendant any rellef. Fla.K.Cr.P. 3.850 (f),
provides in pertinant pary:

"1£ che morion and filas und
recotds in the case conclusively
show that the prisoner is encitled

to no ralief, the motlon shall be
denied without a hearing.”

In thia case, the Honorable Maria Korvick had a parti-
cularly vivid recall of the defendant and the trial, dve ra
the unique nature of the case. She can therefore take into
conaideracion "che&files ard records," to wit; the trial
transcripts and/or her own recollection of the proceedings,

in order to make a detarminacion.
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Judge Korvick was correct in rejecting the last minuce
affidavics presented by the post~trial examining psychia-
trists. The affidaviis in essence address a hypothctical
situaclion, as to whecher the defendant is now competent to
gcand crial. Clearly, these affidavites must not be accepted
as scientific, where the doctors have absolutely no personal
knowledge of how the defendant conducted himself during his
sevenceen day trial. Ian f£act, an examinacion of that
tranacripc would belie any suggesclon that the defendant was
competent to stand trial. At the hearing on defendant’s
Motion for Post-Conviction Relief the State requested that
defense counsel expound on the doctor’'s reporcs and explain
the relevance of any alleged mental or physical deficlencies
to his performance. The defense did neot do so. Therefore,
the defendant did not present competent evidence to Judge
Korvick, to mandate that an evidentiary hearing be con-

ducted. See Raulerson v. Wainwrighe, 732 F.2d 803 (11ch
Cir. 1984).

Defendant clalms, however, that this court's ruling in
Hill v, State, 473 S0.2d 1253 (Fla. 1985) mandates that he
receive rellef on the compertancy issue. Hill, supra, is
encirely distinguishable. Thera, the defendant exhibited
repeatad outward signs of 1ncampe:enc7. Several examples of
this behavior were enumerated. He laughed and conversed

wirth friends in the courtroom, attempted to walk out, and
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atated that he percelved the trial as a gsme. A post trial

report revealsd thac Hill had an £.Q,, of &A.

In order to fully appreciate this defendant's coazpa-
tence, and cthe difference between Hill and Jones, this courc
could look to the defrndanc's representation of himself, at
trisl,l

An examinacion of the trial tranaeript reveals the
defendanc'sa astounding patural ability to present his own
defengm. In fact, throughout the trial the defendant
utilized an extremely clever tactic of referring to himself
as “Ronnie Lee Jones'" or "the deféndan:“, rather than "'ge'"
or "I'. By doing so, many of che witnesses £ollowed suir,
giving the appearance of rcforring toc someone othaer than che

oan on trial.

The defendant exhibited his innace abilities early in
the trial, During cross-examinacion of a key Stace witness,
David Lynch, the defendanc actempted to ucllize a ¢ommon
defense tool; lmpeachmant with a prior inconsistent state-

manty

1Counsel wi.ll axpand on these distinetions at oral
argument.
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Q: Abouc 15 miputes. You never
heard or have ycu read dny news-
papers as far as the dofendanc,
Ronuie Lae Jones, being arrested,
{8 that true or false?

A: That'a crue.

Q: Do you read any papers?

A: No, I haven'c.

Q: Did you watch any newat

d: No.

Q: Mr. Lynch, T have & stacexent
that you made undaer oath on deposi-
tlon== you stated you heard on the
newe and you called Detective
Blocker, %a that trune or false?

(TR. 979).

Addicionally, after the State directly examined the
witnesses who identified the deceaned victims, the defendant
recognized the furlility and lack of banefit of asking them
any furcher queatioos. Those were the ouly witnesses the
defendant did not choose to cross-examine. Thut action
cleerly reflected tha defendanc's ability to recognize their

concinued presance on the atand would only hara him.

Furthermore, the defendant was capable of utllizing
coréec: courtroom procedure. During cross-examination of
Cloria Tillman, the defondant had an inquity of the court.
Ingtead of blurting out a question he corrcecly aad

courteously movad for & sidebar. (See also 1236).

8
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THE DEFENDANT: Mrs. Korvick, may T
hava a atdebar?

THE COURT: Yer, you may.
(TR. 1206).

Defendanc's knowledge and understanding of che Rules of
Criminal Procedure concinued to reveal itmelf when he moved
to exclude a photograph being admitrted by the State basad on
a discovery violation. Defendant's claim was meritorious,

and the court congequently excluded the photograph.

THE DEFENDANT: Your Honor, may I
ank the State a question before I
answer that?

THE COURT: Go ahead and see {f
they can answer 1t.

THE DEFENDANT: Was thia pleture
attachad to the warrant?

MR, KAGHAN: Thac's the way it
appears.

THE DRFENDANT: Like that?

THE COURT: You may go ahead and
ansver him thac, O0fficer.

Was the plcture actached te the
warranot when Gloria Tillman {denti-
£ied the warrantc!

THE WITNESS: 1 believe it was,
y.llc

THE DEPENDANT: Mrs. Korvick, I
believe this warrant and the phota-
graph £all wirhin &iscovery, and
thers is oo copy with any picture
on the warrant, and as far as any
cangibla papers or objeccs which
were obtained from or halonging to
the dccused--

9
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THE COURT: TLTet me ask the State--
how do you respond to the discuvery
sitnation?

(rr. 1218).
TRR. DEFFNDANYT: I have no objeccicn
to the Scate removing the photo-
graph and not acttempting to intro-
duce the photograph, since the
defendant believes that i1s somehow
prejudicial by learning of this ac
this lace cime. . . .

THE COURT: . Your objection {g asus-
tained as to ths pholograph.

(TR. 1221).

One of the defendanc's chief forms of accacking the
State's case was to focus on the State's not presenting
evidence thact che bullecs causing the deachs were
necessarily thosme from the gun found under che defendant's
pilllow. During the examination of Detective Stoae, the
Stata asked very detailed questlons regarding cervain types
of ammunicion and the various effacts cthey have. The
dofondanc objectad.

Eﬁﬁ;z?FHNDANT: Objection, your
THE COURT: On what basis?

THE DEFENDANT: Mr. Jones is not a
ballistics experc,

THE COURT: Sustained.
(TR, 1677-1678, 1679).

10
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Defendant's clnsing argument epitomized his abllity to
hone in on any perceived weakneas in the State's case. The
following liscing gleansd from the defendant's argumest does
not reflect & concession of insufficlent evidence where the
circumatantial evidence of defendant's guilt is overwvhelm-
ing.

1., The witnegses that took thia
scand in cthis case never sald they

savw, Romnie Lee Jones, the defen-
dant kill any one of these wit-

neaseas.

{TR. 1774).
2. Tf a paraom commits & robbery,
why would a person. . . laave the

Jewelry on the man's hand and hia
watch? Why would a robber do that?

(TR. 1774),

3. W¥hy do you feel the State has
not put & balliscics expert on the
stand? Yhaey used every pousible
expert in this case to taestify,
Why wasn'c a ballistics expert on
the stand?

(TR. 1775},

4. Anyone shot ma, you bet I would
remenbar who shot me, and T would
get a look--noL only at his shirc,
L would look at his €ace, nake sure
;h:{ person would never get out of
all.

(TR. 1778).

$. Lladlen and gentlemen of the
jury, the .357 magnum ig in evi-
dgnce. That gun had sat there for
you &ll to look at. What happensd
to the balliscics expert to tall
the difference?

(TR. 1784).
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The forugoning arec only a few of the oxamples of the
defendunt's axtraordinary ability to adequately represcat
himgelf at trial. In light of the strengch of the State's
evidence it would be difficult to imagine an attorney daing

& becrer job.

Wherae a defendanc's competency is demonstraced by his
own adequate represencacion, a triml court surely could not
be expected to hold a hearing to determine his competency.
F.R.Cr.P, 3.210 would therefore never bacome activated, nor

violated.

The foragoing recicacion would not only respond to a
claim of incompetency, hur would addicionally respond to »
clainm chac the defendant did not adequately represent
himkel€. «

Tt is abundancly clear chat theé defendant freely,
voluntarily and intelligently chosc this avenue. FEe is,
morsover, entitled to that right, pursuant co Faretta v.

California, 422 U.S. 806 (1975).

Additionally, the Scate would urge this court to reject
the affidaviis supplied ac this lace date from defendant's
previcus attorneys. In fact, this court in Johnson v.

Walnwrighe, 463 So.2d 207 (Fla. 1985) noted that an

12
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attorney’'s last minuto attempt to stay an axecutlon through
supplying affidavits with groundless amgertions will not

persuade che court., {(See footmnote).

INEFFECTIVE ASSISTANCE OF COUNSEL CLAIM

Joneg cleim that his prior court appointed attorney's
failed vo sdequately investigate his prior medical and
mental background will fail. In fact, the affidavits sub-
micted to che trial courc, pursuanc to the defendant's
Morion €fnr Post-Convictiscn Relief indicates that it was the

defendant's wish that those matters not bs investigatad., It

in an accorney's aethical obligation to follew his client's
wishes. Alvord v, Weinwright, 725 ¥.2d 1282, 1289 (llth
Cir. 1984), cicing to Fostar v. Strieklaad, 707 F.2d 1339,
1343 (1lch Clr. 1983). Alvord, supra, recognized that there

may be cases in which a client's faculties are so impaired
that the client cannot determine and choose what to do. The
Alvord court weat om to say that an attorney should not
ignore his client's wishes and pursue gome unspemcified
course of action. Alvord ralled on Brannan v, Nlankenship,
472 F.Supp. 149 (W.D. Va. 1979), aff'd. sem., 624 F.2d 1093
{4¢h Cir. 1980) as support for his argument that the
attorney should take matters inte his own hands, despite his
client's wishea, In Srennan, supra, the courc therein

obeerved:

12
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"While this court does not adopt
the argument that defcnse coungel
had an affirmacive duty to encer
pleas of insanicy notwithutanding
defendanc's wishes, it iu clear
that & profuualouni duty was
breached through the total fallure
of defense counsel to develop the

cential of Dr. ScotLt's costimony.

reover, the excensive writcen
communicationa between counsel and
Brennan stromgly suggests thac the
ioaaibility and ramificactions of an

nasnity defense wera not actually
discuased. Even {f che court was
to credit the testimony of counsel
to the effecc thac such verbal dis-
cussions did take place, the record
sstablishes that the advise
provided by counsel was woefully
inadequate. . . .

472 ¥.5upp. at 157.

Evpn in Brennan, supra, the court thereln recognized that
there comee a point when a defense lawyer cannot ignore the
wishes of his client. In the Lastant case, the infirmities

found by the court in Brennan do not existc.

The Alvard court relected application of Brennan,
supra, and held chat if the client cannot adequately prepare
his -defensa, thea the trial judge wuac find him Iincomperent
tn rtand trial. It is abundantly clear from an examination
of the racord and amy transcripts that the defeadanc had the
abilicy to admquately prepare his defense. This abilicy is
quita apparsnc vhen sxamining his numerous pre-trial writven

motlong. Accotdingly, the prior attorneys werc <¢orrect

14
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when they abided by the defandants' wishes and did noc
undercake excensive investigation of prior hiscories. Sea

McQueen v. Blackburn, 755 F.2d 1174 (5th Cir. 1985).

15
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11
THE CLAIMS RAISED IN POINTS V-XI
Of THE MOTION TO VACATE WERE
PROCEDURALLY BABRED BY FAILURE TO

RALSE THKM ON DIRECT APPEAL. FOSTFER
Y. ST?TE. 400 80.20 1, 5 (FLAL

Claims five chrough eleven are of o nature thact they
could have been and should have bgen ratsed on direct
appeal. Indead, claims 9 and 11 are ragtatemencs of mattery

addrecsed by this courc in Jones v. Stace, 449 So.2d 253

(2la. 1984). Accordingly, the appellant has waived hia
opportunity to bring these claimg. Foster v. State, 400
S6.2d 1, 5 (Fla. 1981). As a footnote to this procedural

bar argument on the lasc six claims, it should be poted that
regarding claim ten, the sc-called "Enmund'' issue of lack of
adequate jury instruction, see Enmund v. Florida, 458 U.S.

782 (1982), tha Flavenrh Circuit has Firmly rejected its

applicability in the factually similar Francols v.
Wainwelaght, 763 F.24 1188, 1189 (llth Cir. 1985) on
suchoricy of Boas v. Kewmp, 756 F.2d 1483 (11th Cir. 1985)(en
banc). ses also Porter v. Stata, __ $0.2d___, (Fla. October
25, 19835).

16
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[$94
THE APPELLANT'S PRIOR EXERCISE OF
HIf CONSTITUTIONAL SELF-REPRESENTA-
TION BARS REVIEW OF A COLLATFRAL

CONSTITUTIONAL RIGHT 70 ASSIST HIS
NON-EXISTENT ATTORNEY.

Bayond the obvious lack of evidence of incompacency,
the distinccions of Hill v, State, and the procedural bar
imposed on claims five through eleven, is the clear and un-
diaputed waiver by the appellant of his conrcitutional
rights as outlined in Dusky v. Uniced States, 362 U.S. 402,

403 (1960), and sat out by criminal procedure Rule 3.211,
'(F.R. Cr.P. 1980), This walver of & comstitutional right
wag accoupliszhed in this case by the appellant's compecant,

detarnined exercise of his right to self-representation.

8ee Jones, ac 275. This court's rscent opinion in Peede v.

Scate, 474 So0.2d 808 (Fla. 1985) reinforces the scate's
position that Jones' choice to represent himaelf bara this
eleventh hour attempt to litigate a collateral right to
competently assist a lawyer he never had ac trial. Wricing

for a unanimous court in Peede, Justice Alderman noted:

"We now hold chat just as in non-
capital cages, the prasence
requizement is for the defendanc's
Krot.c:ton and, just as be can
nowingly and voluntarily walve an
other congtitutional £i %t, ]
defendant can walve his right co be
present ac stages of his capical
trial if he personally chooses to
voluncarily absent himself. (em-
vhasis added).

474 Boa.2d R14-15, citing Illinols
v. Allen, 397 U.8. at 3457 ——

12d 2a1s - 3Idg-1 SE:ET SB-1B-TT




Accordingly, the determination by this court thac Ronnle
Jones nade an "unequivocal, voluncary and inctelligent
election to exerclse his right of self-representation and to
discharge his trial counsel”,” binds the appcllant and
precludes the grancing of a hearing on the complaint now
ralsed to the extent that complaint refers to ¢¢eint{ng
counsael with preparaticn of the case. The law of this case,

as sert out at 449 So.2d 257, is thak:

YFaretts holda that che sixth
amendment grants an accused tha
right to self-represenctation. The
rocord affirmatively shown that
dafgndant vas literate, competent,
and undarstanding, that he wan
voluntarily exercising his inforned
free will, and that the court made
ic cxplicicly c¢lesar that it thought
defendant was making a mistake in
refusing to accept the appoincment
of coungel.¥

That he now claims (albelc without evidenciary support) that
such a mistake wae made should be of no moment to this
court. As Justice Shaw noted:

"As we make clear below, nulther

the eraercise of the right to self-

representation nor to appointed

coungel may be used aw a device...

to frustrate awlarly procsedings.

Id. ac 2%7.

2Peede, supra at 815,

18

ccd CoIH Slaol-1 LE:ET S8~12-1T




CONCLUSION

Based upeon the foregoing reasons and ci{rtacions of
authority, the Appellees would scek affirsance of the trial
court's rulings on the Stay of Execution and Morlon for Post

Convietion Reliaf,

Reapectfully submitzced,

JIM SMTTH
Attornaey General

-

Assistant Actornay General

Foat A

Auaiscnn: Attorney Genaral
artmanc of Legal Affairs
{ K. W, 2nd Avenue (Suite 820
Minmi Florida 33128
(305) 377-5441
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